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The  Judges  who  usually  sat  in  Banco  in  this  Term  were : 

Jervis,  C.  J.  Cresswell,  J. 

Maule,  J.  Williams,  J. 


REGULjE  GENERALES, 

Hilary  Term,  1853, 
framed  pursuant  to  the  common  law  procedure  act,  1852. 

Whereas,  the  practice  of  the  Courts  of  Queen's  Bench,  Common  Pleas,  and  Exche- 
quer, in  civil  actions,  in  respect  of  which  the  said  courts  possess  a  common  jurisdic- 
tion, has  been  to  a  great  extent  superseded  or  altered  by  the  Common  Law  Procedure 
Act,  1852,  and  it  is  expedient  that  the  written  rules  of  practice  of  the  said  courts 
should  be  consolidated  and  rendered  uniform :  it  is  ordered,  that  all  existing  written 
rules  of  practice  in  any  of  the  said  courts  in  regard  to  such  civil  actions,  save  and 
except  as  regards  any  step  or  proceeding  heretofore  taken,  shall  be  and  the  same  are 
hereby  annulled ;  and  that  the  practice  to  be  observed  in  *the  said  courts  with  _ 
respect  to  the  matters  hereafter  mentioned,  shall  be  as  follows,  that  is  to  say,      L  ^ 


Writ  of  summons,  2. 
Appearance,  3. 
Attorney  and  guardian,  3. 
Joinder  of  parties,  3. 
Pleadings,  4. 

Payment  of  money  into  court,  5. 
Demurrer,  5. 
Venue,  change  of,  6. 
Particulars  of  demand  or  set-off,  7. 
Security  for  costs,  8. 
VOL.  XIII. — 4 


Discontinuance,  8. 

Staying  proceedings,  8. 

Cognovit ;  warrant  of  attorney ;  Judge's  order 
for  judgment,  8. 

Evidence;  admission  and  inspection  of  docu- 
ments, Ac,  9. 

Trial j  notice  of  trial  and  of  inquiry,  11. 

Jury;  view,  13. 

New  trial ;  motions  in  arrest  of  judgment ;  and 
judgment  non  obstante  veredicto,  15. 
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Judgment,  10. 

Costs ;  setting  off  damages  and  Costs,  17. 

Error,  18. 

Execution,  19. 

Revivor  and  scire  facias,  21. 

Audita  querela,  21. 

Entry  of  satisfaction  on  roll,  21. 

Bailable  proceedings ;  bail,  and  bail  in  error,  22. 

Ejectment,  29. 

Causes  removed  from  inferior  courts,  30. 

Penal  actions,  compounding  of,  30. 

Paupers,  actions  by,  31. 


Prisoners,  and  proceedings  against,  31. 
Sheriffs ;  rules  to  return  writs  or  bring  in  the 

body,  33. 
Irregularity,  setting  aside  proceedings  for,  34. 
Affidavits,  34. 

Rules,  summonses,  and  orders,  36. 
Notices,  service  of,  and  of  rules,  pleadings, 

Ac,  sr. 

Attachment,  39. 

Awards  and  annuities,  39.  . 

Miscellaneous,  39. 

Forms  of  proceedings,  42. 


Writ  op  Summons. 

1.  When  a  writ  of  summons  is  endorsed  in  the  special  form  mentioned  in  sect. 
27  of  the  Common  Law  Procedure  Act,  1852,  the  following  are  the  amounts  which 
may  be  endorsed  by  the  plaintiff's  attorney  or  agent  upon  the  writ,  for  costs  ;  and 
to  include  mileage : 

In  actions  above  202. 

£    8.     d. 

In  town  causes 380 

In  country  or  agency  cases  (including  mileage)  -        -        -  4     0     0 

In  actions  under  202. 
In  town  causes 2  14     0 

In  country  or  agency  cases  (including  mileage)  -        -        -        -32,0 

*o-i  *  Where  the  plaintiff's  attorney,  at  the  time  of  issuing  the  writ,  claims  more 
-J  than  the  sums  fixed  as  above,  the  endorsement  on  the  writ  of  summons  in  respect 
of  costs  shall  be  as  follows :  "  Such  sum  as  shall  be  allowed  on  taxation,  for  costs/' 
And,  in  case  the  plaintiff  shall  be  found  not  entitled  to  more  costs  than  such  fixed 
sums,  or  if  more  than  one-sixth  shall  be  disallowed,  the  plaintiff's  attorney  shall  pay 
the  costs  of  taxation.  So,  if  the  attorney  has  endorsed  on  the  writ  one  of  the  fixed 
sums  for  the  costs  of  judgment,  and  claims  more  costs  on  signing  judgment,  and  on 
taxation  shall  be  found  not  entitled  to  more  than  6uch  sum,  or  if  more  than  one-sixth 
be  taken  off  on  taxation,  the  plaintiff's  attorney  shall  in  like  manner  pay  the  costs 
of  taxation,    (ss.  25,  27,  Sched.  A,  No.  4.) 

Appearance. 

2.  If  two  or  more  defendants  in  the  same  action  shall  appear  by  the  same  attorney, 
and  at  the  same  time,  the  names  of  all  the  defendants  so  appearing  shall  be  inserted 
in  one  appearance. 

Attorney  and  Guardian. 

3.  An  attorney  not  entering  an  appearance  in  pursuance  of  his  undertaking,  shall 
be  liable  to  an  attachment. 

4.  No  attorney  shall  be  changed  without  the  order  of  a  judge. 

5.  A  special  admission  of  prochein  amy,  or  guardian,  to  prosecute  or  defend  for 
an  infant,  shall  not  be  deemed  an  authority  to  prosecute  or  defend  in  any  but  the 
particular  action  or  actions  specified. 

Joinder  of  Parties. 

6.  Whenever  a  plaintiff  shall  amend  the  writ,  after  notice  by  the  defendant,  or  a  plea 
*ji    *n  abatement  of  a  *nonjoinder  by  virtue  of  the  Common  Law  Procedure  Act, 

J  1852,  sect.  36,  lie  sliallfile  a  consent  in  writing  of  the  party  or  parties  whose  name 
or  names  are  to  be  added,  together  with  an  affidavit  af  the  handwriting,  and  give  notice 
thereof  to  the  defendant,  unless  the  filing  of  such  consent  be  dispensed  with  by  order 
of  the  court  or  a  judge,     (s.  34). 
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Pleadings. 

7.  No  side-bar  room  for  time  to  declare  shall  be  granted. 

8.  The  defendant  Bhall  not  be  at  liberty  to  waive  his  plea,  or  enter  a  relida  verifi 
catione  after  a  demurrer,  without  leave  of  the  court  or  a  judge,  unless  by  consent  of 
the  plaintiff  or  his  attorney. 

9.  In  case  the  time  for  pleading  to  any  declaration,  or  for  answering  any  plead- 
ings, shall  not  have  expired  before  the  10th  day  of  August  in  any  year,  the  party 
called  upon  to  plead,  reply,  &c.,  Bhall  have  the  same  number  of  days  for  that  purpose 
after  the  24th  day  of  October,  as  if  the  declaration  or  preceding  pleading  had  been 
delivered  or  filed  on  the  24th  of  October. 

10.  Where  a  defendant  shall  plead  a  plea  of  judgment  recovered,  he  shall  in  the 
margin  of  such  plea  state  the  date  of  such  judgment,  and,  if  such  judgment  shall  be 
in  a  court  of  record,  the  number  of  the  roll  on  which  such  proceedings  are  entered, 
if  any ;  and,  in  default  of  his  so  doing,  the  plaintiff  shall  be  at  liberty  to  sign  judg- 
ment as  for  want  of  a  plea ;  and,  in  case  the  same  be  falsely  stated  by  the  defendant, 
the  plaintiff,  on  producing  a  certificate  from  the  proper  officer  or  person  having  the 
custody  of  the  records  or  proceedings  of  the  court  where  such  judgment  is  alleged  to 
have  been  recovered,  that  there  is  no  such  record  or  entry  of  a  judgment  as  therein 
stated,  shall  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea. 

•Payment  of  Monet  into  Court.  [*5 

11.  No  affidavit  shall  be  necessary  to  verify  the  plaintiff's  signature  to  the  written 
authority  to  his  attorney  to  take  money  out  of  court,  unless  specially  required  by  the 
master,  (s.  72.) 

12.  When  money  is  paid  into  court  in  respect  of  any  particular  sum  or  cause  of 
action  in  the  declaration,  and  the  plaintiff  accepts  the  same  in  satisfaction,  the 
plaintiff,  when  the  costs  of  the  cause  are  taxed,  shall  be  entitled  to  the  costs  of  the 
cause  in  respect  of  that  part  of  his  claim  so  satisfied,  up  to  the  time  the  money  is  so 
paid  in  and  taken  out,  whatever  may  be  the  result  of  any  issue  or  issues  in  respect 
of  other  causes  of  action ;  and,  if  the  defendant  succeeds  in  defeating  the  residue 
of  the  claim,  he  will  be  entitled  to  the  costs  of  the  cause  in  respect  of  such  defence, 
commencing  at  "  Instructions  for  plea,"  but  not  before. 

13.  Where  money  is  paid  into  court  in  several  actions  which  are  consolidated,  and 
the  plaintiff,  without  taxing  costs,  proceeds  to  trial  on  one,  and  fails,  he  shall  be 
entitled  to  costs  on  the  other  up  to  the  time  of  paying  money  into  court. 

Demurrer. 

14.  The  party  demurring  may  give  a  notice  to  the  opposite  party  to  join  in 
demurrer  in  four  days,  which  notice  may  be  delivered  separately,  or  endorsed  on  the 
demurrer,  otherwise  judgment,  (s.  89.) 

15.  No  motion  or  rule  for  a  concilium  shall  be  required ;  but  demurrers,  as  well 
as  all  special  cases,  special  verdicts,  and  appeals  from  county-courts,  shall  be  set 
down  for  argument  in  the  special  paper  at  the  request  of  either  party,  four  clear 
days  before  the  day  on  which  the  same  are  to  be  argued ;  and  notice  thereof  p*/* 
♦shall  be  given  forthwith  by  such  party  to  the  opposite  party.  L 

1C.  Four  clear  days  before  the  day  appointed  for  argument,  the  plaintiff  shall 
deliver  copies  of  the  demurrer-book,  special  case,  special  verdict,  or  appeal  cases,  with 
the  points  intended  to  be  insisted  on,  to  the  Lord  Chief  Justice  of  the  Queen's  Bench 
or  Common  Pleas,  or  Lord  Chief  Baron,  as  the  case  may  be,  and  the  senior  puisne 
judge  of  the  court  in  which  the  action  is  brought;  and  the  defendant  shall  deliver 
copies  to  the  other  two  judges  of  the  court  next  in  seniority ;  and,  in  default  thereof 
by  either  party,  the  other  party  may,  on  the  day  following,  deliver  such  copies  as 
ought  to  have  been  so  delivered  by  the  party  making  default ;  and  the  party  making 
default  shall  not  be  heard  until  he  shall  have  paid  for  such  copies,  or  deposited  with 
the  master  a  sufficient  sum  to  pay  for  such  copies.    If  the  statement  of  the  points 
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have  not  been  exchanged  between  the  parties,  each  party  shall,  in  addition  to  the 
two  copies  left  by  him,  deliver  also  his  statement  of  the  points  to  the  other  two  judges, 
either  by  marking  the  same  in  the  margin  of  the  books  delivered,  or  on  separate 
papers. 

17.  When  there  shall  be  a  demurrer  to  part  only  of  the  declaration  or  other 
subsequent  pleadings,  those  parts  only  of  the  declaration  and  pleadings  to  which  such 
demurrer  relates,  shall  be  copied  into  the  demurrer-books ;  and,  if  any  other  parts 
shall  be  copied,  the  master  shall  not  allow  the  costs  thereof  on  taxation,  either  as 
between  party  and  party,  or  as  between  attorney  and  client.  * 

Venue,  Change  op. 

18.  No  venue  shall  be  changed  without  a  special  order  of  the  court  or  a  judge, 
unless  by  consent  of  the  parties. 

*7]  *Particulars  op  Demand  or  Set-opp. 

19.  With  every  declaration  (unless  the  writ  has  been  specially  endorsed  under  the 
provisions  contained  in  the  25th  section  of  the  Common  Law  Procedure  Act,  1852), 
delivered  or  filed,  containing  causes  of  action  such  as  those  set  forth  in  schedule  B. 
of  that  Act,  and  numbered  from  1  to  14  inclusive,  or  of  a  like  nature,  the  plaintiff 
shall  deliver  or  file  full  particulars  of  his  demand  under  such  claim,  where  such 
particulars  can  be  comprised  within  three  folios ;  and  where  the  same  cannot  be 
comprised  within  three  folios,  he  shall  deliver  or  file  Buch  a  statement  of  the 
nature  of  his  claim,  and  the  amount  of  the  sum  or  balance  which  he  claims  to 
be  due,  as  may  be  comprised  within  that  number  of  folios;  and,  with  every 
plea  of  setoff  containing  claims  of  a  similar  nature  as  those  in  respect  of  which  a 
plaintiff  is  required  to  deliver  or  fie  particulars,  the  defendant  shall  in  like  manner 
deliver  particulars  of  his  setoff.  And,  to  secure  the  delivery  or  filing  of  particulars 
in  all  such  cases,  it  is  ordered,  that,  if  any  such  declaration  shall  be  delivered  or 
filed,  or  any  plea  of  set-off  delivered,  without  such  particulars  or  such  statement 
as  aforesaid,  and  a  judge  shall  afterwards  order  a  delivery  of  particulars,  the  plaintiff 
or  defendant  as  the  case  may  be,  shall  not  be  allowed  any  costs  in  respect  of  any 
summons  for  the  purpose  of  obtaining  such  order,  or  of  the  particulars  ho  may  after- 
wards deliver ;  and  a  copy  of  the  particulars  of  the  demand,  and  set-off,  shall  be 
annexed  by  the  plaintiff's  attorney  to  every  record  at  the  time  it  is  entered  with  the 
proper  officer,  (s.  25.) 

20.  A  summons  for  particulars,  and  order  thereon,  may  be  obtained  by  a  defendant 
before  appearance,  and  may  be  made,  if  the  judge  think  fit!  without  the  production 
of  any  affidavit. 

££-.       21.  A  defendant  shall  be  allowed  the  same  time  for  ^pleading  after  the 
J    delivery  of  particulars  under  a  judge's  order,  which  he  had  at  the  return  of  the 
summons,  unless  otherwise  provided  for  in  such  order. 

Security  por  Costs. 

22.  An  application  to  compel  the  plaintiff  to  give  security  for  costs,  must,  in 
ordinary  cases,  be  made  before  issue  joined,  (s.  142.) 

Discontinuance. 

23.  To  entitle  a  plaintiff  to  discontinue  after  plea  pleaded,  it  shall  not  be  necessary 
to  obtain  the  defendant's  consent ;  but  the  rule  shall  contain  an  undertaking  on  the 
part  of  the  plaintiff  to  pay  the  costs,  and  a  consent,  that,  if  they  are  not  paid  within 
four  days  after  taxation,  defendant  shall  be  at  liberty  to  sign  judgment  of  non  pros. 

Staying  Proceedings. 

24.  In  any  action  against  an  acceptor  of  a  bill  of  exchange,  or  the  maker  of  a  pro- 
missory note,  the  defendant  shall  be  at  liberty  to  stay  proceedings,  on  payment  of 
the  debt  and  costs  in  that  action  only. 
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Cognovit  ;  Warrant  of  Attorney  ;  Judge's  Order  for  Judgment. 

25.  No  judgment  shall  be  signed  upon  any  cognovit,  or  any  warrant  of  attorney, 
without  such  cognovit  or  warrant  being  delivered  to  and  filed  by  the  master,  who  is 
hereby  ordered  to  file  the  same  in  the  order  in  which  it  is  received. 

26.  Leave  to  enter  up  judgment  on  a  warrant  of  attorney  above  one  and  under  ten 
years  old,  is  to  be  obtained  by  order  of  a  judge  made  ex  parte,  and,  if  ten  years  old 
or  more,  upon  a  summons  to  show  cause. 

*27.  Every  attorney  or  other  person  who  shall  prepare  any  warrant  of  attor-  p*g 
ney  to  confess  judgment,  which  is  to  be  subject  to  any  defeasance,  shall  cause  L 
such  defeasance  to  be  written  on  the  same  paper  or  parchment  on  which  the  warrant 
is  written,  or  cause  a  memorandum  in  writing  to  be  made  on  such  warrant,  contain- 
ing the  substance  and  effect  of  such  defeasance. 

28.  The  costs  of  filing  a  judge's  order  for  judgment  against  a  trader  defendant, 
under  the  bankrupt  act,  shall  not  be  allowed  unless  specially  ordered  by  the  judge. 

Evidence  ;  Admission  and  Inspection  of  Documents;  Subp<ena  to  produce  Records  ; 
Depositions  on  Interrogatories. 

29.  The  form  of  notice  to  admit  documents  referred  to  in  the  Common  Law  Proce- 
dure Act,  1852,  section  117,  may  be  as  follows : — 

In  the  Q.  BA 

C.P.  fA.B.*.C.D. 
or  Exchequer,  J 

Take  notice  that  the  \  £^1°;!^  [  in  this  cause  proposes  to  adduce  in  evi- 
dence the  several  documents  hereunder  specified,  and  that  the  same  may  be  inspected 
by  the  j  piJ^tijf     [  his  attorney  or  agent,  at         ,  on         between  the  hours  of 

;  and  the  |  pu,  Stiff1  I  *8  nereDV  quired,  within  48  hours  from  the  last- 
mentioned  hour,  to  admit  that  such  of  the  said  documents  as  are  specified  to  be  ori- 
ginals were  respectively  written,  signed,  or  executed,  as  they  purport  respectively  to 
have  been ;  that  such  as  are  specified  as  copies  are  true  copies;  and  such  documents 
as  are  stated  to  have  been  served,  sent,  or  delivered,  were  so  served,  sent,  or  delivered 


-respectively ;  saving  all  just  exceptions  to  the  admissibility  of  all  such  doou-  r*i  a 
merits  as  evidence  in  this  cause.    Dated,  &c.  *• 

To  E.  F.,  Attorney  G.  H.,  Attorney 

or  [»  Agent"]  for  J  gf  }  [or  «  Agent"]  for  {  jj^ 

[II ere  describe  the  documents,  the  manner  of  doing  which  may  be  as  follows :] 

Originals. 


Description  of  the  Documents. 


Date. 


Deed  of  Covenant  between  A.  B.  and  C.  D.  1st  part ;  ] 

and  E.  F.  2d  part j 

Indenture  of  Lease  from  A.  B.  to  C.  D. 

Indenture  of  Release  between  A.  B.,  C.  D.,  1st  part,  Ac. 

Letter,  Defendant  to  Plaintiff 

Policy  of  Insurance  on  Goods  by  ship  Isabella  on  voyage  ] 

from  Oporto  to  London  

Memorandum  of  Agreement  between  C.  D.,  Captain  of  \ 

said  ship,  and  E.  F. j 

Bill  of  Exchange  for  100/.  at  Three  Months,  drawn  by  ) 

A.  B.  on  and  accepted  by  C.  D.,  endorsed  by  E.  F. 

andG.H.      -       ...        .       .       .    J  .         ' 

__ 


1st  January,  1848. 

1st  February,  1848. 
2d  February,  1848. 
1st  March,  1848. 

3d  December,  1847. 
1st  January,  1848. 

1st  May,  1849. 
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Copies. 


Description  of  Documents. 


Register  of  Baptism  of  A.  B.  in  the  parish ) 
ofX.  -  -  -  j 

Letter,  Plaintiff  to  Defendant 

Notice  to  produce  Papers 

Record  of  a  Judpnent  of  the  court  of  1 
Queen's  Bench  in  an  action,  J.  S.  v.  J.  N.  J 

Letters- Patent  of  King  Charles  II.  in  the  ) 
Rolls  Chapel  j 


Dates. 


1st  Jan.,  1848. 
1st  Feb.,  1848. 

1st  March,  1848. 

Trinity  Term, 
10th  Vict. 

1st  Jan.,  1680. 


Original  or  Duplu 
cote,  served,  sent,  or 
delivered,  when,  how, 
and  by  whom. 


{Sent  by  General 
Post,  Feb.  2,  1848. 

Served  Mar.  2, 
1848,  on  Deft.'s 
Attorney,  by  E.  F. 
of 


*111  *^'  *n  ^  cases  of  trials,  writs  of  inquiry,  or  inquisitions  of  any  kind, 
•*  either  party  may  call  on  the  other  party,  by  notice,  to  admit  documents  in  the 
manner  provided  by,  and  subject  to  the  provisions  of,  the  Common  Law  Procedure 
Act,  1852 ;  and,  in  case  of  the  refusal  or  neglect  to  admit  after  such  notice  given, 
the  costs  of  proving  the  document  shall  be  paid  by  the  party  so  neglecting  or  refusing, 
whatever  the  result  of  the  cause  may  be,  unless  at  the  trial  or  inquisition  the  judge 
or  presiding  officer  shall  certify  that  the  refusal  to  admit  was  reasonable ;  and  no 
costs  of  proving  any  document  Bhall  be  allowed  unless  such  notice  be  given,  except  in 
cases  where  the  omission  to  give  the  notice  is  in  the  opinion  of  the  master  a  saving 
of  expense,    (ss.  117, 118.) 

31.  An  order  upon  the  lord  of  a  manor,  to  allow  the  usual  limited  inspection  of  the 
court  rolls,  on  the  application  of  a  copyhold  tenant,  may  be  absolute  in  the  first  in- 
stance, upon  an  affidavit  that  the  copyhold  tenant  has  applied  for  and  been  refused 
inspection. 

32.  No  subpoena  for  the  production  of  an  original  record  Bhall  be  issued,  unless  a 
rule  of  court  or  the  order  of  a  judge  shall  be  produced  to  the  officer  issuing  the  same, 
and  filed  with  him,  and  unless  the  writ  shall  be  made  conformable  to  the  description 
of  the  document  mentioned  in  such  rule  or  order. 

33.  All  depositions  of  witnesses  taken  under  the  order  of  a  judge,  rule  of  court,  or 
writ  of  commission,  shall  be  returned  to  and  filed  in  the  office  of  the  masters  of  the 
Court  in  which  the  actum  or  proceeding  is  pending. 

Trial,  Notice  of  Trial,  and  Inquiry. 

34.  Notice  of  trial  or  inquiry,  and  of  continuance  of  trial  or  inquiry,  shall  be  given, 
in  town ;  but  countermand  of  notice  of  trial  or  inquiry  may  be  given  either  in  town 
or  country,  unless  otherwise  ordered  by  the  court  or  a  judge. 

*1 21       *^'  "^ne  exPre88*on  "  Short  notice  of  trial,"  or  "  Short  notice  of  inquiry,1' 
J   shall  in  alf  cases  be  taken  to  mean  four  days. 

36.  Notice  of  trial  or  inquiry  may  be  continued  to  any  sitting  in  or  after  term,  on 
giving  a  notice  of  continuance  four  days  before  the  time  mentioned  in  the  notice  of 
trial  or  inquiry,  unless  short  notice  of  trial  or  inquiry  has  been  given,  in  which  cases 
two  days'  previous  notice  shall  be  sufficient,  unless  otherwise  ordered  by  the  court  or 
a  judge,  or  by  consent,    (s.  97.) 

37.  Countermand  of  notice  of  inquiry  shall  be  given  four  days  before  the  day  of 
inquiry  mentioned  in  the  notice,  unless  short  notice  of  inquiry  has  been  given,  and 
then  two  days  before  such  day,  unless  otherwise  ordered  by  the  court  or  a  judge,  or 
by  consent,    (s.  98.) 
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38.  On  a  replication  or  other  pleading  denying  the  existence  of  a  record  pleaded 
by  the  defendant,  a  rule  for  the  defendant  to  produce  the  record  shall  not  be  neces- 
sary or  used,  and,  instead  thereof,  a  four  days1  notice  shall  be  substituted,  requiring 
the  defendant  to  produce  the  record,  otherwise  judgment    (s.  119.) 

39.  The  costs  of  the  day  for  not  proceeding  to  trial,  or  to  execute  a  writ  of  inquiry, 
may  be  obtained  by  a  side-bar  rule,  on  the  usual  affidavit,    (s.  99.) 

40.  In  all  cases  where  the  plaintiff's  pleading  is  in  denial  of  the  pleading  of  the 
defendant,  without  joining  issue,  the  plaintiff's  attorney  may  give  notice  of  trial  at 
the  time  of  delivering  his  replication  or  other  subsequent  pleading ;  and,  in  case 
issue  shall  afterwards  be  joined,  such  notice  shall  be  available ;  but,  if  issue  be  not 
joined  on  such  replication,  or  other  subsequent  pleading,  and  the  plaintiff  shall  sign 
judgment  for  want  thereof,  and  forthwith  give  notice  of  executing  a  writ  of  inquiry, 
such  notice  shall  operate  from  the  time  that  notice  of  trial  was  given  as  aforesaid ; 
and,  in  all  cases  where  the  defendant  demurs  to  the  plaintiff's  declaration,  *re-  rj|t1  Q 
plication,  or  other  subsequent  pleading,  the  defendant's  attorney,  or  the  defend-  L  •*** 
ant,  if  he  plead  in  person,  shall  be  obliged  to  accept  notice  of  executing  a  writ  of 
inquiry  on  the  back  of  the  joinder  in  demurrer ;  and,  in  case  the  defendant  pleads  a 
plea  in  bar,  or  rejoinder,  Ac.,  to  which  the  plaintiff  demurs,  the  defendant's  attorney, 
or  the  defendant,  if  he  plead  in  person,  shall  be  obliged  to  accept  notice  of  executing 
a  writ  of  inquiry,  on  the  back  of  such  demurrer. 

41.  Notice  of  a  trial  at  bar  shall  be  given  to  the  masters  of  the  court  before 
giving  notice  of  trial  to  the  party,  (s.  97.) 

42.  No  trial  by  proviso  shall  be  allowed  in  the  same  term  in  which  the  default  of 
the  plaintiff  has  been  made ;  and  no  rule  for  a  trial  by  proviso  shall  be  necessary. 

43.  All  causes  to  be  entered  for  trial  in  London  and  Middlesex,  shall  be  entered 
as  follows ;  that  is  to  say,  if  notice  of  trial  shall  be  given  for  any  sitting  within  term, 
two  days  before  the  day  of  sitting ;  and,  if  for  a  sitting  after  term,  before  eight 
o'clock,  P.M.,  of  the  day  before  the  first  day  of  such  sitting ;  and,  if  the  same  shall 
not  be  so  entered  for  such  sittings  respectively,  a  ne  recipiatur  may  be  entered. 

Juby,  and  View. 

44.  No  rule  for  a  speoial  jury  shall  be  granted  on  behalf  of  any  defendant  (or 
plaintiff  in  replevin),  except  on  an  affidavit,  either  stating  that  no  notice  of  trial  has 
been  given,  or  if  it  has  been  given,  then  stating  the  day  for  whioh  such  notice  has  been 
given ;  and,  in  the  latter  case,  no  such  rule  is  to  be  granted  unless  such  application 
is  made  for  it  more  than  six  days  before  that  day ;  provided  that  a  judge  may,  on 
summons,  order  a  rule  for  a  special  jury  to  be  drawn  up  at  any  time.  (ss.  108,  113.) 

*45.  No  cause  Bhall  be  tried  by  a  special  jury,  in  Middlesex  or  London,  ^^ 
unless  the  rule  for  such  special  jury  be  served,  and  the  cause  marked  in  the  *- 
associate's  book  as  a  special  jury  cause,  on  or  before  the  day  preceding  the  day 
appointed  in  Middlesex  and  London  respectively  for  the  trial  of  special  juries. 

46.  There  shall  be  no  rule  for  the  sheriff  to  return  a  good  jury  upon  a  writ  of 
inquiry,  but  an  order  shall  be  made  by  a  judge  upon  summons  for  that  purpose. 

47.  Sheriffs,  other  than  the  sheriffs  of  London  and  Middlesex,  shall,  seven  days 
before  the  commission-day,  make  and  keep  at  their  offices,  for  inspection,  a  printed 
copy  of  the  panel  of  the  special  jurymen  to  try  the  special  jury  causes  at  the 
assizes,  as  directed  by  the  Common  Law  Procedure  Act,  1852 ;  but  such  special  jury 
need  not  be  summoned,  except  notice  be  given  as  provided  for  by  the  112th  section 
of  the  said  act. 

48.  The  rule  for  a  view  may  in  all  cases  be  drawn  up  by  the  officer  of  the  court, 
on  application  of  the  party,  without  a  motion  for  that  purpose,   (s.  114.) 

49.  Upon  an  application  for  a  view,  there  shall  be  an  affidavit,  stating  the  place  at 
which  the  view  is  to  be  made,  and  the  distance  thereof  from  the  office  of  the 
under-sheriff,  and  the  sum  to  be  deposited  in  the  hands  of  the  undersheriff  shall  be 
102.  in  case  of  a  common  jury,  and  162.  in  case  of  a  special  jury,  if  such  distance  do 
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not  exceed  five  miles,  and  15Z.  in  case  of  a  common  jury,  and  21Z.  in  case  of  & 
special  jury,  if  it  be  above  five  miles.  And,  if  such  sum  shall  be  more  than  sufficient 
to  pay  the  expenses  of  the  view,  the  surplus  shall  forthwith  be  returned  to  the  attorney 
of  the  party  who  obtained  the  view;  and  if  such  sum  shall  not  be  sufficient  to 
pay  such  expenses,  the  deficiency  shall  forthwith  be  paid  by  such  attorney  to  the 
$1n  under-sheriff.    And  the  under-sheriff  shall  pay  and  account  for  the  money  so 

'  -I  "deposited  according  to  the  scale  following ;  that  is  to  say, 

£    s.  d. 
For  travelling   expenses,  to  the  under-sheriff,   showers,  and  jurymen, 

expenses  actually  paid,  if  reasonable.  -    -    - 

Fee  to  the  under-sheriff,  when  the  distance  does  not  exceed  five  miles  from 

his  office 110 

Where  such  distance  exceeds  five  miles 2    2    0 

And  in  case  he  shall  be  necessarily  absent  more  than  one  day,  then  for 

each  day  after  the  first  a  further  fee  of 110 

Fee  for  each  of  the  showers,  the  same  as  the  under-sheriff,  calculating  the 

distance  from  their  respective  places  of  abode.  -    -    - 

Fee  to  each  common  juryman,  per  diem    - 050 

For  each  special  juryman,  per  diem 110 

Allowance  for  refreshment  to  the  under-sheriff,  showers,  and  jurymen, 

whether  common  or  special,  each,  per  diem 050 

To  the  bailiff  for  summoning  each  juryman  whose  residence  is  not  more 

than  five  miles  distant  from  the  office  of  the  under-sheriff  -  -  -  0  2  6 
And  to  each  whose  residence  does  exceed  five  miles  of  such  distance         -050 

Neh    Trials,  Motions  in  Arrest  of  Judgment,  and  Judgment  non  obstante 

Veredicto. 

50.  No  motion  for  a  new  trial,  or  to  enter  verdict  or  nonsuit,  motion  in  arrest  of 
judgment,  or  for  judgment  non  obstante  veredicto,  shall  be  allowed  after  the  expira- 
tion of  four  days  from  the  day  of  trial,  nor  in  any  case  after  the  expiration  of  the 
term,  if  the  cause  be  tried  in  term,  or  after  the  expiration  of  the  first  four  days  of 

the  ensuing  term  when  the  cause  is  tried  out  of  term,  *unUss  entered  in  a  list 
of  postponed  motions  by  leave  of  the  court. 

51.  No  suitor  who  appears  in  person  shall  be  at  liberty  to  set  down  any  motion  in 
such  list  of  postponed  motions,  without  the  express  leave  of  the  court. 

52.  No  affidavit  shall  be  used  in  support  of  a  motion  for  a  new  trial  in  any  case, 
unless  such  affidavit  shall  have  been  made  within  the  time  limited  for  the  making 
such  motion,  without  the  special  permission  of  the  court  for  that  purpose. 

53.  If  such  motion  as  above  mentioned  be  entered  in  such  list  of  postponed 
motions,  or  if  such  motion  be  postponed  by  leave  of  the  court,  in  the  case  of  a  cause 
tried  in  term,  the  attorney  who  has  instructed  counsel  to  make  the  motion  shall  give 
notice  of  it  to  the  attorney  of  the  opposite  party,  otherwise  judgment  signed  on 
behalf  of  the  opposite  party  shall  be  deemed  regular,  and  every  suitor  who  appears 
in  person  shall  give  a  similar  notice. 

54.  If  a  now  trial  be  granted,  without  any  mention  of  costs  in  the  rule,  the 
costs  of  the  first  trial  shall  not  be  allowed  to  the  successful  party,  though  he 
succeed  on  the  second. 

Judgment. 

o5.  No  rule  for  judgment  shall  be  necessary;  and,  after  the  return  of  a  writ  of 
inquiry,  judgment  may  be  signed  at  the  expiration  of  four  days  from  such  return. 

56.  All  judgments,  whether  interlocutory  or  final,  shall  be  entered  of  record  of  the 
day  of  the  month  and  year,  whether  in  term  or  vacation,  when  signed,  and  shall  not 
have  relation  to  any  other  day ;  but  it  shall  be  competent  for  the  court  or  a  judge  to 
order  a  judgment  to  be  entered  nunc  pro  tunc. 


'16]  of 


13  COMMON  BENCH.    (4  J.  SCOTT.)  16 

57.  When  a  plaintiff  or  defendant  has  obtained  a  *verdict  in  term,  or  in  r-*-.  m 
ease  a  plaintiff  has  been  nonsuited  at  a  trial  in  or  out  of  term,  judgment  L 
may  be  signed  and  execution  issued  thereon  in  fourteen  days,  unless  the  judge  who 
tries  the  cause  or  some  other  judge,  or  the  court,  shall  order  execution  to  issue  at 
an  earlier  or  later  period,  with  or  without  terms. 

58.  Where  issue  shall  be  joined  in  any  cause  which  is  ordered  to  be  tried  before 
the  sheriff,  or  a  judge  of  an  inferior  court  of  record,  the  defendant  may  at  the  time 
when,  according  to  the  101st  section  of  the  Common  Law  Procedure  Act,  1852,  a 
defendant  might  give  notice  to  the  plaintiff  to  bring  on  an  issue  to  be  tried,  give 
twenty  days'  notice  to  the  plaintiff  to  bring  on  the  issue  to  be  tried  before  such  sheriff 
or  judge  at  the  court  to  be  holden  next  after  the  expiration  of  such  twenty  days  ; 
and,  if  the  plaintiff  neglects  to  give  notice  of  trial  before  such  sheriff  or  judge  ;  or 
to  proceed  to  trial  in  pursuance  thereof,  the  defendant  may  proceed,  as  provided 
for  by  the  said  101st  section. 

Costs:  Setting  off  Damages  or  Costs. 

59.  One  days1  notice  of  taxing  costs,  together  with  a  copy  of  the  bill  of  costs  and 
affidavit  of  increase  (if  any),  shall  be  given  by  the  attorney  of  the  party  whose  costs 
are  to  be  taxed,  to  the  other  party,  or  his  attorney,  in  all  cases  where  notice  to  tax 
is  necessary. 

60.  One  appointment  only  shall  be  deemed  necessary  for  proceeding  in  the  taxation 
of  costs,  or  of  an  attorney's  bill. 

61.  Notice  of  taxing  costs  shall  not  be  necessary  in  any  case  where  the  defendant 
has  not  appeared  in  person,  or  by  his  attorney  or  guardian. 

62.  When  issues  in  law  and  fact  are  raised,  the  costs  of  the  several  issues  both  in 
law  and  fact  will  follow  the  finding  or  judgment ;  and  if  the  party  entitled  to  the 
general  costs  of  the  cause  obtain  a  verdict  on  any  "material  issue,  he  will  r*-i  o 
also  be  entitled  to  the  general  costs  of  the  trial ;  but,  if  no  material  issue  in  *• 
fact  be  found  for  the  party  otherwise  entitled  to  the  general  costs  of  the  cause,  the 
costs  of  the  trial  shall  be  allowed  to  the  opposite  party. 

63.  No  set-off  of  damages  or  costs  between  parties  shall  be  allowed  to  the  pre- 
judice of  the  attorney's  lien  for  costs  in  the  particular  suit  against  which  the  set-off 
is  sought ;  provided,  nevertheless,  that  interlocutory  costs  in  the  same  suit  awarded 
to  the  adverse  party  may  be  deducted. 

Error. 

64.  Within  eight  days  after  the  filing  with  the  Master  of  the  memorandum  of 
error  in  fact,  required  by  the  Common  Law  Procedure  Act,  1852,  the  plaintiff  in 
error  shall  assign  error ;  and,  in  default,  the  defendant  in  error,  his  executors  or 
administrators,  shall  be  entitled  to  sign  judgment  of  non  pros. 

65.  No  rule  to  plead  to  assignment  of  error  in  fact,  or  any  other  pleadings  in  < 
error,  shall  be  necessary;  but  either  may  give  to  the  opposite  party  a  notice  to 
answer  such  pleading  within  four  days,  otherwise  judgment ;  which  notice  may  be 
delivered  separately,  or  endorsed  on  the  pleading. 

66.  Notice  of  trial,  and  all  other  proceedings  thereon,  shall  be  the  same  as  in 
issues  joined  in  an  ordinary  action. 

67.  After  the  suggestion  of  error  in  law,  alleged  and  denied  as  prescribed  by  the 
Common  Law  Procedure  Act,  1852,  is  entered,  either  party  may  set  down  the  case 
for  argument,  and  forthwith  give  notice  in  writing  to  the  opposite  party,  and  proceed 
to  the  argument  thereof  as  on  a  demurrer,  without  any  rule  or  motion  for  a 
concilium. 

68.  Four  clear  days  before  the  day  appointed  for  "argument,  the  plaintiff  p**  q 
in  error  shall  deliver  copies  of  the  judgment-roll  of  the  court  below  to  the  *- 
judges  of  the  Queen's  Bench,  on  error  from  the  Common  Pleas  or  Exchequer,  and  to 
the  judges  of  the  Common  Pleas  on  error  from  the  Queen's  Bench;  and  the  defend- 
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ant  in  error  shall  deliver  copies  thereof  to  the  other  judges  of  the  Court  of  Exchequer 
Chamber  before  whom  the  case  is  to  be  heard ;  and,  in  default  by  either  party,  the 
other  party  may  on  the  following  day  deliver  such  books  as  ought  to  have  been 
delivered  by  the  party  making  default ;  and  the  party  making  default  shall  not  be 
heard  until  he  shall  have  paid  for  such  copies,  or  deposited  with  the  master  a 
sufficient  sum  to  pay  for  such  copies. 

69.  The  costs  of  proceedings  in  error  shall  be  taxed  and  allowed  as  costs  in  the 
cause.  ' 

Execution1. 

70.  It  shall  not  be  necessary,  before  issuing  execution  upon  any  judgment  what- 
ever, to  enter  the  proceedings  upon  any  roll. 

71.  No  writ  of  execution  shall  be  issued  till  the  judgment  paper,  postea,  or  inquisi- 
tion, as  the  case  may  be,  has  been  seen  by  the  proper  officer,  nor  shall  any  writ  of 
execution  be  issued  without  a  praecipe  being  fled  with  the  proper  officer, 

72.  Every  writ  of  execution  shall  bear  date  on  the  day  on  which  the  same  shall  be 
issued,  and  shall  be  tested  in  the  name  of  the  Lord  Chief  Justice  or  of  the  Lord 
Chief  Baron  of  the  court  from  which  the  same  shall  issue,  or,  in  case  of  a  vacancy  of 
such  office,  then  in  the  name  of  the  senior  puisne  judge  of  the  said  court,  and  may  be 
made  returnable  on  a  day  certain  in  term. 

73.  Every  writ  of  execution  shall  be  endorsed  with  the  name  and  place  of  abode 
*2fll  0T  °ffict  °f  business  of  the  ^attorney  actually  suing  out  the  same ;  and,  in  case 

J  such  attorney  shall  not  be  an  attorney  of  the  court  in  which  the  same  is  sued 
out,  then  also  with  the  name  and  place  of  abode  or  office  of  business  of  the  attorney  of 
such  court  in  whose  name  such  writ  shall  be  taken  out;  and,  when  the  attorney  actually 
suing  out  any  writ  shall  sue  out  the  same  as  agent  for  an  attorney  in  the  country, 
the  name  and  place  of  abode  of  such  attorney  in  the  country  shall  also  be  endorsed 
upon  the  said  writ ;  and,  in  case  no  attorney  shall  be  employed  to  issue  the  writ,  then 
it  shall  be  endorsed  with  a  memorandum  expressing  that  the  same  has  been  sued  out 
by  the  plaintiff  or  defendant  in  person,  as  the  case  may  be,  mentioning  the  city,  town, 
or  parish,  and  also  the  name  of  the  hamlet,  street,  and  number  of  the  house  of  such 
plaintiff's  or  defendant's  residence,  if  any  such  there  be. 

74.  Writs  of  capias  ad  satisfaciendum  for  the  purposes  of  outlawry  on  final  process, 
or  to  fix  bail,  must  be  made  returnable  on  a  day  certain  in  term,  and  may  be  so 
returnable  on  any  day  in  term,  and  it  shall  be  sufficient  for  either  purpose  that  there  be 
eight  days  between  the  teste  and  return. 

75.  A  writ  of  capias  ad  satisfaciendum  to  fix  bail  shall  have  eight  days  between 
the  teste  and  return,  and  must,  in  London  and  Middlesex,  be  entered  four  clear  days 
in  the  public  book  at  the  sheriff's  office. 

76.  Every  writ  of  execution  shall  be  endorsed  with  a  direction  to  the  sheriff,  or 
other  officer  or  person  to  whom  the  writ  is  directed,  to  levy  the  money  really  due  and 
payable  and  sought  to  be  recovered  under  the  judgment,  stating  the  amount,  and  also 
to  levy  interest  thereon,  if  sought  to  be  recovered  under  the  judgment,  stating  the 
amount,  and  also  to  levy  interest  thereon,  if  sought  to  be  recovered,  at  the  rate  of 
four  pounds  per  centum  per  annum  from  the  time  when  the  judgment  was  entered 
up,  or,  if  it  was  entered  up  before  the  1st  of  October,  1838,  then  from  that  day ;  pro- 
♦91 1  y*ded  that,  in  cases  where  there  is  an  agreement  between  the  parties  *that  more 

-•  than  four  per  cent  interest  shall  be  secured  by  the  judgment,  then  the  endorse- 
ment may  be  accordingly  to  levy  the  amount  of  interest  so  agreed. 

77.  In  cases  of  an  assessment  of  further  damages,  pursuant  to  the  statute  of  8  &  9 
William  III.,  it  shall  be  stated  in  the  body  of  the  writ  of  execution  that  the  sheriff 
or  other  officer  or  person  to  whom  the  writ  is  directed,  is  to  levy  interest  on  the  damages 
assessed,  and  costs  taxed  in  that  behalf,  at  the  rate  of  four  pounds  per  centum  per 
annum  from  the  day  on  which  execution  was  awarded,  unless  execution  was  awarded 
before  the  1st  of  October,  1838,  and,  in  that  case,  from  that  day. 
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REVIVOR  AND   SCIRE  FACIAS. 

78.  A  plaintiff  shall  not  be  allowed  a  rule  to  quash  his  own  writ  of  scire  facias  op 
revivor,  after  a  defendant  has  appeared,  except  on  payment  of  costs. 

Audita  Querela. 

79.  No  writ  of  audita  querela  shall  be  allowed,  unless  by  rule  of  court  or  order  of 
a  judge. 

Entry  of  Satisfaction  on  Roll. 

80.  In  order  to  acknowledge  satisfaction  of  a  judgment,  it  shall  be  requisite  only 
to  produce  a  satisfaction-piece,  in  form  as  hereinafter  mentioned ;  and  such  satisfac- 
tion-piece shall  be  signed  by  the  party  or  parties  acknowledging  the  same,  or  their 
personal  representatives ;  and  such  signature  or  signatures  shall  be  witnessed  by  a 
practising  attorney  of  one  of  the  courts  at  Westminster  expressly  named  by  him  or 
them,  and  attending  at  his  or  their  request,  to  inform  him  or  them  of  the  nature  and 
effect  of  such  satisfaction-piece  before  the  same  is  signed,  and  which  attorney  shall 
declare  himself,  in  the  attestation  thereto,  to  be  the  attorney  for  the  person  or  per- 
sons so  signing  the  same,  and  state  he  is  witness  as  *such  attorney ;  provided  r*no 
that  a  judge  at  chambers  may  make  an  order  dispensing  with  such  signature  L 
under  special  circumstances,  if  he  thinks  fit ;  and,  in  cases  where  the  satisfaction- 
piece  is  signed  by  the  personal  representative  of  a  deceased,  his  representative 
character  shall  be  proved  in  such  manner  as  the  master  may  direct 

Form  of  Saiisfadion-Piece. 
In  the 

Monday,  the  day  of  A.  D.  185  . 

"        to  wit.    Satisfaction  is  acknowledged  between  Plaintiff  and 

Defendant  in  an  action  for  and  :  And 

do  hereby  expressly  nominate  and  appoint  ,  Attorney-at-law,  to  wit- 

ness  and  attest  execution  of  this  acknowledgment  of  satisfaction. 

"  Judgment  entered  on  the  day  of  in  the  year  of  our  Lord  185  . 

Roll  No.      ." 
Signed  by  the  said  in  the  presence  of  me 

of  ,  one  of  the  attorneys  of  the  court  of  at  West- 
minster. And  I  hereby  declare  myself  to  be  attorney 
for  and  on  behalf  of  the  said  ,  expressly  named  by 

h         and  attending  at  h         request  to  inform  h 
of  the  nature  and  effect  of  this  acknowledgment  of  satis- 
faction (which  I  accordingly  did  before  the  same  was 
signed  by  h        ).    And  I  also  declare  that  I  subscribe 
my  name  hereto  as  such  attorney. 

Bailable  Proceedings,  Bail,  and  Bail  in  Error. 

81.  The  sheriff,  or  other  officer  or  person  to  whom  any  writ  of  capias  shall  be 
directed  or  who  shall  have  the  "execution  and  return  thereof,  shall,  within  six  r>oQ 
days  at  least  after  the  execution  thereof,  endorse  on  such  writ  the  true  day  of  *• 
the  execution  thereof. 

82.  Where  the  defendant  is  described,  in  the  writ  of  capias,  or  affidavit  to  hold  to 
bail,  by  initials,  or  by  a  wrong  name,  or  without  a  Christian  name,  the  defendant 
shall  not  be  discharged  out  of  custody,  or  the  bail-bond  delivered  up  to  be  cancelled, 
on  motion  for  that  purpose,  if  it  shall  appear  to  the  court  that  due  diligence  has  been 
used  to  obtain  knowledge  of  the  proper  name. 

83.  An  action  may  be  brought  upon  a  bail-bond  by  the  sheriff  himself  in  any 
court. 

84.  In  all  cases  where  the  bail-bond  shall  be  directed  to  stand  as  a  security,  the 
plaintiff  shall  be  at  liberty  to  sign  judgment  upon  it. 


Signature, 
the  above  named  plaintiff. 
Date. 
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85.  Proceedings  on  the  bail-bond  may  be  stayed  on  payment  of  costs  in  one  action, 
unless  sufficient  reason  be  shown  for  proceeding  in  more. 

86.  When  bail  to  the  sheriff  become  bail  to  the  action,  the  plaintiff  may  except  to 
them,  though  he  has  taken  an  assignment  of  the  bail-bond. 

87.  A  plaintiff  shall  not  be  at  liberty  to  proceed  on  the  bail-bond  pending  a  rule 
to  bring  in  the  body  of  the  defendant 

88.  No  rule  shall  be  drawn  up  for  setting  aside  an  attachment,  regularly  obtained 
against  a  sheriff,  for  not  bringing  in  the  body,  or  for  staying  proceedings  regularly 
commenced  on  the  assignment  of  any  bail-bond,  unless  the  application  for  such  rule 
shall,  if  made  on  the  part  of  the  original  defendant,  be  grounded  on  an  affidavit  of 
merits,  or,  if  made  on  the  part  of  the  sheriff,  or  bail,  or  any  officer  of  the  sheriff,  be 
grounded  on  an  affidavit,  showing  that  such  application  is  really  and  truly  made  on 
the  part  of  the  sheriff,  or  bail,  or  officer  of  the  sheriff,  as  the  case  may  be,  at  his  or 
*24~l  *heii  own  ezPeD8e>  *an(l  for  his  or  their  indemnity  only,  and  without  collusion 

-J  with  the  original  defendant. 

89.  Whenever  a  plaintiff  shall  rule  the  sheriff  on  a  return  of  cepi  corpus,  to  bring 
in  the  body,  the  defendants  shall  be  at  liberty  to  put  in  and  perfect  bail  at  any  time 
before  the  expiration  of  such  rule ;  and,  a  plaintiff  having  so  ruled  the  sheriff,  shall 
not  proceed  on  any  assignment  of  the  bail-bond,  until  the  time  has  expired  to  bring 
in  the  body  as  aforesaid. 

90.  In  case  a  rule  for  returning  a  writ  of  capias  shall  expire  in  vacation,  and  the 
sheriff  or  other  officer  having  the  return  of  such  writ,  shall  return  cepi  corpus  there- 
on, a  rule  may  thereupon  issue,  requiring  the  sheriff  or  other  officer,  within  the  like 
number  of  days  after  the  service  of  such  rule  as  by  the  practice  of  the  court  is  pre- 
scribed with  respect  to  rules  to  bring  in  the  body  issued  in  term,  to  bring  the  defend- 
ant into  court,  by  forthwith  putting  in  and  perfecting  bail  above  to  the  action ;  and,  if 
the  sheriff  or  other  officer  shall  not  duly  obey  such  rule,  an  attachment  shall  issue  in 
the  following  term  for  disobedience  of  such  rule,  whether  the  bail  shall  or  shall  not 
have  been  put  in  and  perfected  in  the  mean  time. 

91.  Notice  of  more  bail  than  two  shall  be  deemed  irregular,  unless  by  order  of  the 
court  or  a  judge. 

92.  The  bail  of  whom  notice  shall  be  given,  shall  not  be  changed  without  leave  of 
the  court  or  a  judge. 

93.  No  person  or  persons  shall  be  permitted  to  justify  himself  or  themselves  as 
good  and  sufficient  bail  for  any  defendant  or  defendants,  if  such  person  or  persons 
shall  have  been  indemnified  for  so  doing  by  the  attorney  or  attorneys  concerned  for 
any  such  defendant  or  defendants. 

94.  If  any  person  put  in  as  bail  to  the  action,  except  for  the  purpose  of  rendering 
only,  be  a  practising  attorney,  or  clerk  to  a  practising  attorney,  or  a  sheriff's 
*9VI  *°fficer>  bailiff,  or  person  concerned  in  the  execution  of  process,  the  plaintiff 

J  may  treat  the  bail  as  a  nullity,  and  sue  upon  the  bail-bond  as  soon  as  the  time 
for  putting  in  bail  has  expired,  unless  good  bail  be  duly  put  in  in  the  mean  time. 

95.  In  the  case  of  country  bail,  the  bail-piece  shall  be  transmitted  and  filed  within 
eight  days. 

96.  A  defendant  may  justify  bail  at  the  same  time  at  which  they  are  put  in, 
upon  giving  four  days'  notice  for  that  purpose,  before  eleven  o'clock  in  the  morning, 
and  exclusive  of  Sunday.  If  the  plaintiff  is  desirous  of  time  to  inquire  after  the 
bail,  and  shall  give  one  day's  notice  thereof  as  aforesaid  to  the  defendant,  his 
attorney  or  agent,  as  the  case  may  be,  before  the  time  appointed  for  justification, 
stating  therein  what  further  time  is  required,  such  time  not  to  exceed  three  days, 
then  (unless  the  court  or  a  judge  shall  otherwise  order)  the  time  for  putting  in  and 
justifying  bail  shall  be  postponed  accordingly,  and  all  proceedings  shall  be  stayed  in 
the  meantime. 

97.  Every  notice  of  bail  shall,  in  addition  to  the  descriptions  of  the  bail,  mention 
the  street  or  place,  and  number  (if  any),  where  each  of  the  bail  resides,  and  all  the 
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or  places,  and  numbers  (if  any),  in  which  each  of  them  has  been  resident 
at  any  time  within  the  last  six  months,  and  whether  he  is  a  housekeeper  or  free* 
holder. 

98.  If  the  notice  of  bail  shall  be  accompanied  by  an  affidavit  of  each  of  the  bail, 
according  to  the. following  form,  and  if  the  plaintiff  afterwards  except  to  such  bail, 
he  shall,  if  such  bail  are  allowed,  pay  the  costs  of  justification ;  and,  if  such  bail 
are  rejected,  tho  defendant  shall  pay  the  costs  of  opposition,  unless  the  court  or  a 
judge  thereof  shall  otherwise  order. 

*Form  of  Affidavit  of  Justification  of  Bail.  [*26 

In  the  Queen's  Bench  [or  "Common  Pleas,"  or  "Exchequer  of  Pleas,"  as  the  case 

may  be]. 
Between  A,  B.,  Plaintiff,  and  C.  D.,  Defendant. 
B.  B.t  one  of  the  bail  for  the  above-named  defendant,  maketh  oath,  and  saith, 
That  he  is  a  housekeeper  [or  freeholder,  as  the  case  may  be,]  residing  at 
[describing  particularly  the  street  or  place,  and  number,  if  any]  ;  that  he  is  worth 
property  to  the  amount  of  £  [the  amount  required  by  the  practice  of  the 

courts]  over  and  above  what  will  pay  aU  his  just  debts,  [if  bail  in  any  other  action, 
add  "  and  every  other  sum  for  which  he  is  now  bail"]  ;  that  he  is  not  bail  for  any 
defendant  except  in  this  action  [or,  if  bail  in  any  other  action  or  actions,  add 
"  except  for  C,  D.  at  the  suit  of  E.  F,,  in  the  court  of  ,  in  the  sum  of  £  ,  for 
G.  H.f  at  the  suit  of  I.  K.,  in  the  court  of  ,  in  the  sum  of  £         ,  specifying 

the  several  actions,  with  the  courts  in  which  they  are  brought,  and  the  sums  in  which 
the  deponent  is  bail] ;  that  the  deponent's  property,  to  the  amount  of  the  said  sum 
of  £  [if  bail  in  any  other  action  or  actions,  here  add  "and  of  all  other  sums 

for  which  he  is  now  bail  as  aforesaid"]  consists  of  [here  specify  the  nature  and 
value  of  the  property  in  respect  of  which  the  bail  proposes  to  justify,  as  follows : 
"  stock  in  trade,  in  his  business  of  ,  carried  on  by  him  at  ,  of  the 

value  of  £  ;  of  good  book  debts  owing  to  him  to  the  amount  of  £  ;  of 
furniture  in  his  house  at  ,  of  the  value  of  £  ;  of  a  freehold  or  lease- 

hold farm  of  the  value  of  £  ;  situate  at  ,  occupied  by  ,  or  of  a 

dwelling-house  of  the  value  of  £  ,  situate  at  ,  occupied  by  ;" 

or  of  other  property,  particularizing  each  description  of  property,  with  the  value 
thereof] ;  and  that  the  deponent  *hath  for  the  last  six  months  resided  at  |~*97 

[describing  the  place  or  places  of  such  residence],  "- 

Sworn,  [dx.,  as  usual], 

99.  If  the  plaintiff  shall  not  give  one  day's  notice  of  exception  to  the  bail  by  whom 
such  affidavit  shall  have  been  made,  the  recognisance  of  such  bail  may  be  taken  out 
of  court  without  other  justification  than  such  affidavit. 

100.  Whore  notice  of  bail  shall  not  be  accompanied  by  such  affidavit,  and  in  bail 
in  error,  the  plaintiff  may  except  thereto  within  twenty  days  next  after  the  putting 
in  of  such  bail,  and  notice  thereof  given  in  writing  to  the  plaintiff  or  his  attorney, 
or,  where  special  bail  is  put  in  before  any  commissioner,  the  plaintiff  may  except 
thereto  within  twenty  days  next  after  the  bail-piece  is  transmitted,  and  notice  thereof 
given  as  aforesaid ;  and  no  exception  to  bail  shall  be  admitted  after  the  time  herein- 
before limited. 

101.  Affidavits  of  justification  shall  be  deemed  insufficient,  unless  they  state  that 
each  person  justifying  is  worth  double  the  amount  sworn  to,  over  and  above  what 
will  pay  his  just  debts,  and  over  and  above  every  other  sum  for  which  he  is  then 
bail,  except  when  the  sum  sworn  to  exceeds  10002.,  when  it  shall  be  sufficient  for  the 
bail  to  justify  in  1000J.  beyond  the  sum  sworn  to. 

102.  It  shall  be  sufficient  in  all  cases,  if  notice  of  justification  of  bail  be  given  two 
days  before  the  time  of  justification. 

103.  In  all  cases,  bail,  either  to  the  action  or  in  error,  shall  be  justified,  when 
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required,  within  four  days  after  exception,  before  a  judge  at  chambers,  both  in  term 
and  vacation. 

104.  Bail,  though  rejected,  shall  be  allowed  to  render  the  principal,  without 
entering  into  a  fresh  recognisance. 

*2ft1       *105*  Bail  *hall  be  at  liberty  to  render  the  principal  at  any  time  during 
-»  the  last  day  for  rendering,  so  as  they  make  such  render  before  the  prison- 
doors  are  closed  for  the  night. 

106.  On  application  by  a  defendant,  or  his  bail,  or  either  of  them,  for  an  order  to 
render  a  defendant  to  a  county  gaol,  it  shall  be  specified  on  whose  behalf  such 
application  shall  be  made,  the  state  of  the  proceedings  in  the  cause,  for  what  amount 
the  defendant  was  held  to  bail,  and  by  the  sheriff  of  what  county  he  was  arrested, 
which  facts  shall  be  stated  in  the  order ;  and  that, (a)  on  such  order  being  lodged  with 
the  gaoler  of  the  county  gaol  in  which  such  defendant  was  so  arrested,  the  defendant 
may  be  rendered  to  his  custody  in  discharge  of  the  bail ;  and  that, (a)  on  such  lodgment 
and  render,  a  notice  thereof,  and  of  the  defendant's  being  actually  in  custody  thereon, 
in  writing,  signed  by  the  defendant  or  his  bail,  or  either  of  them,  or  the  attorney 
or  agent  of  any  or  either  of  them,  shall  be  delivered  to  the  plaintiff's  attorney  or 
agent ;  and  thereupon  the  bail  for  the  said  defendant  shall  be  wholly  exonerated, 
without  entering  any  exoneretur. 

107.  If  a  defendant  shall  be  in  custody  of  the  gaoler  of  any  county  gaol  by  virtue 
of  any  process  issued  out  of  any  of  the  said  courts,  he  may  be  rendered  in  discharge 
of  his  bail  in  any  action  depending  in  the  said  court,  in  like  manner  as  is  last 
herein-before  provided ;  and  thereupon  the  bail  shall  be  wholly  exonerated,  without 
entering  any  exoneretur. 

108.  Where  the  plaintiff  proceeds  by  action  on  the  recognisance  of  bail,  the  bail 
shall  be  at  liberty  to  render  their  principal  at  any  time  within  the  space  of  eight  days 
next  after  the  service  of  the  process  upon  them,  but  not  at  any  later  period ;  and, 
notice  thereof  given,  (a)  the  proceedings  shall  be  stayed  upon  payment  of  the  costs  of 
the  writ  and  service  thereof  only. 

*9Q1  *109.  Bail  shall  only  be  liable  to  the  sum  sworn  to  by  the  affidavit  of 
-I  debt,  and  the  costs  of  suit,  not  exceeding  in  the  whole  the  amount  of  their 
recognisance. 

110.  To  entitle  bail  to  a  stay  of  proceedings  pending  a  writ  of  error,  the  applica- 
tion must  be  made  before  the  time  to  surrender  is  out. 

121.  Whenever  two  or  more  notices  of  justification  of  bail  shall  have  been  given 
before  the  notice  on  which  bail  shall  appear  to  justify,  no  bail  shall  be  permitted  to 
justify,  without  first  paying  (or  securing  to  the  satisfaction  of  the  plaintiff,  his 
attorney  or  agent)  the  reasonable  costs  incurred  by  such  prior  notices,  although  the 
names  of  the  persons  intended  to  justify,  or  any  of  them,  may  not  have  been  changed, 
and  whether  the  bail  mentioned  in  any  such  prior  notice  shall  not  have  appeared,  or 
shall  have  been  rejected. 

Ejectment. 

112.  No  judgment  in  ejectment  for  want  of  appearance  or  defence,  whether  limited 
or  otherwise,  shall  be  signed,  without  first  filing  an  affidavit  of  the  service  of  the 
writ,  according  to  the  Common  Law  Procedure  Act,  1852,  and  a  copy  thereof;  or, 
where  personal  service  has  not  been  effected,  without  first  obtaining  a  judge's  order 
or  a  rule  of  court  authorizing  the  signing  such  judgment ;  which  said  rule  or  order, 
or  a  duplicate  thereof,  shall  be  filed,  together  with  a  copy  of  the  writ. 

113.  Where  a  person  not  named  in  the  writ  in  ejectment,  has  obtained  leave  of  the 
court  or  a  judge  to  appear  and  defend,  he  shall  enter  an  appearance  according  to  the 
Common  Law  Procedure  Act,  1852,  intituled  in  the  action  against  the  party  or 
parties  named  in  the  writ  as  defendant  or  defendants,  and  shall  forthwith  give 

(a)  8io. 
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notice  of  such  appearance  to  the  plaintiff's  attorney,  or  to  the  plaintiff,  if  he  sues  in 
person. 

114.  If  the  plaintiff  in  ejectment  appears  at  the  trial,  *and  the  defendant  r*qo 
does  not  appear,  the  defendant  shall  be  taken  to  have  admitted  the  plaintiff's  L  6y) 
title,  and  the  verdict  shall  be  entered  for  the  plaintiff,  without  producing  any 
evidence ;  and  the  plaintiff  shall  have  judgment  for  his  costs  of  suit,  as  in  other 


Causes  removed  from  inferior  Courts. 

115.  Rules  to  appear  in  causes  removed  from  inferior  courts  shall  in  all  cases  be  a 
four-day  rule,  both  in  term  and  vacation. 

116.  In  cases  of  removal  of  causes  from  inferior  courts  by  habeas  corpus,  where 
bail  is  required  to  be  put  in  on  behalf  of  the  defendant,  the  same  practice  shall 
be  used,  as  near  as  may  be,  as  in  putting  in  bail  to  an  ordinary  action ;  and,  in  the 
event  of  no  bail  being  put  in  within  eight  days  after  the  habeas  corpus  allowed,  a 
procedendo  may  issue. 

117.  If  a  cause  be  removed  from  an  inferior  court  having  jurisdiction  of  the  cause, 
the  costs  in  the  court  below  shall  be  costs  in  the  cause. 

Penal  Actions,  compounding  of. 

1 18.  Leave  to  compound  a  penal  action  shall  not  be  given  in  cases  where  part  of 
the  penalty  goes  to  the  Crown,  unless  notice  shall  have  been  given  to  the  proper 
officer ;  but,  in  other  cases,  it  may. 

119.  The  rule  for  compounding  any  qui  tarn  action  shall  express  therein  that 
the  defendant  thereby  undertakes  to  pay  the  sum  for  which  the  court  has  given 
him  leave  to  compound  such  action. 

120.  When  leave  is  given  by  the  Court  of  Queen's  Bench  to  compound  a  penal 
action,  the  Queen's  half  of  the  composition  shall  be  paid  into  the  hands  of  the 
master  of  the  Crown  office,  for  the  use  of  Her  Majesty. 

♦Paupers,  Actions  bt.  [*31 

121.  No  person  shall  be  admitted  to  sue  in  forma  pauperis,  unless  the  case  laid 
before  counsel  for  his  opinion,  and  his  opinion  thereon,  with  an  affidavit  of  the  party 
or  his  attorney  that  the  same  case  contains  a  full  and  true  statement  of  all  the  mate- 
rial facts,  to  the  best  of  his  knowledge  and  belief,  shall  be  produced  before  the  court 
or  judge  to  whom  application  may  be  made ;  and  no  fees  shall  be  payable  by  a  pauper 
to  his  counsel  and  attorney,  nor  at  the  offices  of  the  masters,  or  associates,  or  at  the 
judges'  chambers,  or  elsewhere,  by  reason  of  a  verdict  being  found  for  such  pauper 
exceeding  five  pounds. 

122.  Where  a  pauper  omits  to  proceed  to  trial  pursuant  to  notice,  he  may  be  called 
upon  by  a  rule  to  show  cause  why  he  should  not  pay  costs,  though  he  has  not  been 
dispaupered,  and  why  all  further  proceedings  should  not  be  stayed  until  such  costs 
shall  be  paid. 

Prisoners,  and  Proceedings  Against. 

123.  Every  rule  or  order  of  a  judge  directing  the  discharge  of  a  defendant  out  of 
custody  upon  special  bail  being  put  in  and  perfected,  shall  also  direct  a  supersedeas 
to  issue  forthwith,  where  the  defendant  is  in  a  county  gaol. 

124.  The  plaintiff  shall  proceed  to  trial,  or  final  judgment,  against  a  prisoner,  in 
the  term  next  after  issue  is  joined,  or  at  the  sittings  or  assizes  next  after  such  term, 
unless  the  court  or  a  judge  shall  otherwise  order,  and  Bhall  cause  the  defendant  to  be 
charged  in  execution  within  the  term  next  after  such  trial  or  judgment. 

125.  The  keeper  of  the.  Queen's  Prison  shall  present  to  the  judges  of  the  courts,  in 
their  respective  chambers  at  Westminster,  within  the  first  four  days  of  every  term,  a 
list  of  all  such  prisoners  as  are  supersedeable,  showing  as  to  what  actions  and  on 
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xoa-\  wnat  account  they  are  so,  and  *as  to  what  actions  (if  any)  they  still  remain 
J  not  supersedeable. 

126.  If  by  reason  of  any  writ  of  error,  special  order  of  the  court,  agreement  of 
parties,  or  other  special  matter,  any  person  detained  in  the  actual  custody  of  the 
keeper  of  the  Queen's  Prison  be  not  entitled  to  a  supersedeas  or  discharge,  for  want 
of  proceeding  to  trial  or  judgment,  or  charging  in  execution,  within  the  times  pre- 
scribed, then  and  in  every  such  case  the  plaintiff  or  plaintiffs  at  whose  suit  such 
prisoner  shall  be  so  detained  in  custody  shall  with  all  convenient  speed  give  notice  in 
writing  of  such  writ  of  error,  special  order,  agreement,  or  other  special  matter  to  the 
keeper,  upon  pain  of  losing  the  right  to  detain  such  prisoner  in  custody  by  reason  of 
such  special  matter ;  and  the  keeper  shall  forthwith  after  the  receipt  of  such  notice 
cause  the  matter  thereof  to  be  entered  in  the  books  of  the  prison,  and  shall  also  pre- 
sent to  the  judges  of  the  respective  courts  from  time  to  time,  a  list  of  the  prisoners  to 
whom  such  special  matter  shall  relate,  showing  such  special  matter,  together  with  the 
list  of  the  prisoners  supersedeable. 

127.  All  prisoners  who  have  been  or  shall  be  in  the  custody  of  the  keeper  for  the 
space  of  one  calendar  month  after  they  are  supersedeable,  although  not  superseded, 
shall  be  forthwith  discharged  out  of  the  Queen's  Prison  as  to  all  such  actions  in  which 
they  have  been  or  shall  be  supersedeable. 

128.  After  notice  given  to  any  plaintiff  by  a  prisoner  of  his  intention  to  apply  for 
his  discharge  under  any  act  for  the  relief  of  insolvent  debtors,  no  such  prisoner  shall 
be  superseded  or  discharged  out  of  custody  at  the  suit  of  such  plaintiff,  by  reason  of 
Buch  plaintiff's  forbearing  to  proceed  against  him  according  to  the  rules  and  practice 
of  the  courts,  from  the  time  of  such  notice  given,  until  some  rule  or  order  shall  be 
made  in  the  cause  in  that  behalf. 

QQ        *129.  A  rule  or  order  for  the  discharge  of  a  prisoner  who  has  been  detained 
®"J  in  execution  a  year  for  a  sum  under  twenty  pounds,  may  be  made  absolute  in 
the  first  instance,  on  an  affidavit  of  notice  given  ten  days  before  the  intended  appli- 
cation, which  notice  may  be  given  before  the  year  expires. 

Sheriffs.    Rules  to  return  Writs,  or  bring  in  the  Bodt. 

130.  All  rules  upon  the  sheriffs  of  London  and  Middlesex,  to  return  writs,  or  to 
bring  in  the  bodies  of  defendants,  shall  be  four-day  rules,  and,  upon  other  sheriffs, 
cigJU-dbj  rules. 

131.  When  the  rule  to  return  a  writ  expires  in  vacation,  the  sheriff  shall  file  the 
writ  at  the  expiration  of  the  rule,  or  as  soon  after  as  the  office  shall  be  open ;  and 
the  officer  with  whom  it  is  filed  shall  endorse  the  day  and  hour  when  it  was  filed. 

132.  No  judge's  order  shall  issue  for  the  return  of  any  writ,  or  to  bring  in  the  body 
of  a  defendant,  but  a  side-bar  rule  shall  issue  for  that  purpose  in  vacation,  as  in 
term,  which  shall  be  of  the  same  force  and  effect  as  side-bar  rules  made  for  that 
purpose  in  term. 

133.  In  case  a  rule  shall  issue  in  vacation  for  the  return  of  any  writ  of  capias,  en. 
sa.,  fi.  fa.,  elegit,  habere  facias  possessionem,  venditioni  exponas,  or  other  writ  of 
execution,  and  such  rule  shall  have  been  duly  served,  but  obedience  shall  not  have 
been  paid  thereto,  an  attachment  shall  issue  for  disobedience  of  such  rule,  whether 
the  thing  required  by  such  shall  or  shall  not  have  been  done  in  the  meantime. 

134.  Where  any  sheriff,  before  his  going  out  of  office,  shall  arrest  any  defendant, 
and  take  a  bail-bond,  and  make  return  of  cepi  corpus,  he  shall  and  may  within  the 

Q.-  time  allowed  by  law  be  called  upon  to  bring  in  the  body  by  a  *rule  for  that 
**  J  purpose,  notwithstanding  he  may  be  out  of  office  before  such  rule  shall  be 
granted. 

Irregularity. 

135.  No  application  to  set  aside  process  or  proceedings  for  irregularity  shall  be 
allowed  unless  made  within  a  reasonable  time,  nor  if  the  party  applying  has  taken  a 
fresh  step  after  knowledge  of  the  irregularity. 
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136.  Where  a  summons  is  obtained  to  set  aside  proceedings  for  irregularity,  the 
several  objections  intended  to  be  insisted  upon  shall  be  stated  therein. 

137.  In  all  cases  where  a  rule  is  obtained  to  show  cause  why  proceedings  should 
not  be  set  aside  for  irregularity,  with  costs,  and  such  rule  is  afterwards  discharged 
generally,  without  any  special  direction  upon  the  matter  of  costs,  it  is  to  be  under- 
stood as  discharged  with  costs. 

Affidavits. 

138.  The  addition  and  true  place  of  abode  of  every  person  making  an  affidavit 
shall  be  inserted  therein. 

139.  In  every  affidavit  made  by  two  or  more  deponents,  the  names  of  the  several 
persona  making  such  affidavit  shall  be  written  in  the  jurat. 

140.  No  affidavit  shall  be  read  or  made  use  of  in  any  matter  depending  in  court 
in  the  jurat  of  which  there  shall  be  any  interlineation  or  erasure. 

141.  Where  any  affidavit  is  sworn  before,  any  judge  or  any  commissioner  by  any 
person  who  from  his  or  her  signature  appears  to  be  illiterate,  the  judge's  clerk  or 
commissioner  taking  such  affidavit  shall  certify  or  state  in  the  jurat  that  the  affidavit 
was  read  in  his  presence  to  the  party  making  the  same,  and  that  such  party  seemed 
perfectly  to  understand  the  same,  and  also  that  the  said  party  wrote  his  or  her  mark 
or  signature  in  the  presence  of  the  judge's  clerk  or  commissioner  taking  the  said 
affidavit. 

142.  No  affidavit  of  the  service  of  process  shall  be  *deemed  sufficient  if  r#9r 
sworn  before  the  plaintiff's  own  attorney  or  his  clerk.  L  **** 

143.  Where  an  agent  in  town,  or  an  attorney  in  the  country,  is  the  attorney  on 
the  record,  an  affidavit  sworn  before  the  attorney  in  the  country  shall  not  be  received ; 
and  an  affidavit  before  an  attorney's  clerk  shall  not  be  received,  in  cases  where  it 
would  not  be  receivable  if  sworn  before  the  attorney  himself;  but  this  rule  shall  not 
extend  to  affidavits  to  hold  to  bail. 

144.  An  affidavit  sworn  before  a  judge  of  any  of  the  courts  shall  be  received  in  the 
court  to  which  such  judge  belongs  though  not  intituled  of  that  court,  but  not  in  any 
other  court  unless  intituled  of  the  court  in  which  it  is  to  be  used. 

145.  Where  a  special  time  is  limited  for  filing  affidavits,  no  affidavit  filed  after  that 
time  shall  be  made  use  of  in  court  or  before  the  master,  unless  by  leave  of  a  court  or 
a  judge. 

146.  No  rule  which  the  court  has  granted  upon  the  foundation  of  any  affidavit, 
shall  be  of  any  force  unless  such  affidavit  shall  have  been  actually  made  before  such 
rule  was  moved  for,  and  produced  in  court  at  the  time  of  making  the  motion. 

147.  All  affidavits  used  before  a  judge  out  of  court  shall  be  filed  with  the  masters 
of  the  said  courts,  and  be  alphabetically  indexed ;  and  such  affidavits  shall  be  deli- 
vered to  the  masters  of  the  respective  courts,  in  order  to  be  filed,  ten  days  next  after 
that  on  which  the  matter  is  disposed  of. 

148.  No  commission  for  taking  affidavits  shall  be  issued  to  any  person  practising 
as  a  conveyancer,  unless  such  person  be  also  an  attorney  or  solicitor  of  one  of  the 
courts  at  Westminster ;  and  no  such  commission  shall  issue  without  an  affidavit  made 
by  the  person  intended  to  be  named  therein,  that  he  is  not  and  does  not  intend  to 
become  a  practising  conveyancer,  or  that  he  is  an  *attorney  or  solicitor  duly  r#Q« 
enrolled  in  one  of  the  said  courts,  and  hath  taken  out  his  certificate  for  the  L  "" 
current  year. 

Rules,  Summonses,  and  Orders. 

149.  Every  rule  of  court  shall  be  dated  the  day  of  the  week,  month,  and  year  on 
which  the  same  is  drawn  up,  without  reference  to  any  other  time  or  date. 

150.  Side-bar  rules  may  be  obtained  on  the  last  as  well  as  on  other  days  in  term. 

151.  A  rule  may  be  enlarged,  if  the  court  think  fit,  without  notice. 

152.  All  enlarged  rules  shall  be  drawn  up  for  the  first  day  in  the  ensuing  term, 
unless  otherwise  ordered  by  the  court. 
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153.  It  shall  not  be  necessary  to  issue  more  than  one  summons  for  attendance  be- 
fore a  judge,  upon  the  same  matter ;  and  the  party  taking  out  such  summons  shall 
be  entitled  to  an  order  on  the  return  thereof,  unless  cause  is  shown  to  the  contrary. 

154.  An  attendance  on  a  summons,  or  on  an  appointment  before  a  master,  for  half 
an  hour  next  immediately  following  the  return  thereof,  shall  be  deemed  a  sufficient 
attendance. 

155.  All  written  consents  upon  which  orders  for  signing  judgments  are  obtained, 
shall  be  preserved  in  the  chambers  of  the  judges  of  the  respective  courts. 

156.  In  actions  where  the  defendant  has  appeared  by  attorney,  no  such  order 
shall  be  made,  unless  the  consent  of  the  defendant  be  given  by  his  attorney  or  agent. 

157.  Where  the  defendant  has  not  appeared,  or  has  appeared  in  person,  no  such 
order  shall  be  made,  unless  the  defendant  attends  the  judge,  and  gives  his  consent  in 
person,  or  unless  his  written  consent  be  attested  by  an  attorney  acting  on  his  behalf; 
__..  except  in  a  case  where  *the  defendant  is  a  barrister,  conveyancer,  special 

"   J  pleader,  or  attorney. 

158.  Where  a  judge's  order  is  made  during  vacation,  it  shall  not  be  made  a  rule 
of  court  before  the  next  term. 

159.  When  a  judge's  order,  or  order  of  Nisi  Prius,  is  made  a  rule  of  court,  it  shall 
be  a  part  of  the  rule  that  the  costs  of  making  the  order  a  rule  of  court  Bhall  be  paid 
by  the  party  against  whom  the  order  is  made,  provided  an  affidavit  be  made  and 
filed  that  the  order  has  been  served  on  the  party,  his  attorney  or  agent,  and  dis- 
obeyed. 

160.  Rules  to  show  cause  shall  be  no  stay  of  proceedings,  unless  two  days'  notice 
of  the  motion  shall  have  been  served  on  the  opposite  party,  except  in  the  cases  of 
rules  for  new  trials,  or  to  enter  verdict  or  nonsuit,  motion  in  arrest  of  judgment,  or 
for  judgment  non  obstante  veredicto,  to  set  aside  award  or  annuity  deed,  or  to  enter 
a  suggestion,  or  by  the  special  direction  of  the  court. 

Notices,  Service  of,  and  of  Rules,  Pleadings,  &c. 

161.  All  notices  required  by  these  rules,  or  by  the  practice  of  the  court,  shall  be 
in  writing. 

162.  Where  the  residence  of  a  defendant  is  unknown,  rules,  notices,  and  other  pro- 
ceedings may  be  stuck  up  in  the  office,  but  not  without  previous  leave  of  the  court 
or  a  judge. 

163.  It  shall  not  be  necessary  to  the  regular  service  of  a  rule  or  order,  that  the 
original  rule  or  order  should  be  shown,  unless  Bight  thereof  be  demanded,  except  in 
cases  of  attachment. 

164.  Service  of  pleadings,  notices,  summonses,  orders,  rules,  and  other  proceedings 
shall  be  made  before  7  o'clock,  p.m.  If  made  after  that  hour,  the  service  shall  be  deemed 
as  made  on  the  following  day. 

*qo-i  *165.  The  masters  of  the  several  courts  shall  cause  to  be  kept  an  alpha- 
-I  betical  book  at  their  offices,  to  be  there  inspected  by  any  attorney  or  his  clerk, 
without  fee  or  reward: — and  every  attorney  practising  in  the  said  courts,  and 
residing  within  ten  miles  of  the  general  post  office,  shall  enter  in  such  book  (in 
alphabetical  order)  his  name  and  place  of  business,  or  some  other  proper  place, 
within  three  miles  of  the  said  post  office,  where  he  may  be  served  with  pleadings, 
notices,  summonses,  orders,  rules,  and  other  proceedings ;  and,  as  often  as  any  such 
attorney  shall  change  his  place  of  business,  or  the  place  where  he  may  be  so  served 
as  aforesaid,  he  shall  make  the  like  entry  thereof  in  the  said  book ;  and  all  pleadings, 
notices,  summonses,  orders,  rules,  and  other  proceedings  which  do  not  require  a 
personal  service,  shall  be  deemed  sufficiently  served  on  such  attorney,  if  a  copy 
thereof  shall  be  left  at  the  place  lastly  entered  in  such  book,  with  any  person  resident 
at  or  belonging  to  such  place ;  and  if  any  such  attorney  shall  neglect  to  make  such 
entry,  the  fixing  up  of  any  notice,  or  the  copy  of  any  pleadings,  notice,  summons, 
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order,  rule  or  other  proceeding,  for  such  attorney,  in  the  masters'  offices,  shall  be 
deemed  a  sufficient  notice. 

166.  In  all  cases  where  a  party  sues  or  defends  in  person,  he  shall,  upon  issuing 
any  writ  of  summons,  or  other  proceeding,  or  entering  an  appearance,  enter  in  a  book 
to  be  kept  for  that  purpose  at  the  master's  office  an  address,  within  three  miles  from 
the  general  post  office,  at  which  all  pleadings,  notices,  summonses,  orders,  rules  or 
other  proceedings,  not  requiring  personal  service,  shall  be  left ;  and,  if  such  address 
shall  not  be  entered  in  the  said  book,  or  if  such  address  shall  be  more  than  three 
miles  from  the  general  post  office,  then  the  opposite  party  shall  be  at  liberty  to 
proceed  by  sticking  up  all  pleadings,  notices,  summonses,  orders,  rules,  or  other 
♦proceedings,  in  the  master's  office,  without  the  necessity  of  any  further  r*oQ 
service.  L 

167.  In  all  cases  where  a  plaintiff  shall  have  sued  out  a  writ  in  person,  or  a 
defendant  shall  hare  appeared  in  person,  and  either  person  shall  by  an  attorney  of 
the  court  have  given  notice  in  writing  to  the  opposite  party,  or  the  attorney  or  agent 
of  such  party,  of  such  attorney  being  authorized  to  act  as  attorney  for  the  party  on 
whose  behalf  such  notice  is  given,  all  pleadings,  notices,  summonses,  orders,  rules, 
and  other  proceedings  which  according  to  the  practice  of  the  courts  are  to  be 
delivered  to  or  served  upon  the  party  on  whose  behalf  such  notice  is  given,  shall 
thereafter  be  delivered  to  or  served  upon  such  attorney. 

Attachment. 

168.  Rules  for  attachments  shall  be  absolute  in  the  first  instance,  in  the  two 
following  cases  only,  viz.,  first,  for  non-payment  of  costs  on  a  master's  allocatur ; 
secondly,  against  a  sheriff  for  not  obeying  a  rule  to  return  a  writ,  or  to  bring  in  the 
body. 

Awards  and  Annuities. 

169.  Where  a  rule  to  show  cause  is  obtained  to  set  aside  an  award  or  an  annuity, 
the  several  objections  thereto  intended  to  be  insisted  upon  at  the  time  of  moving  to 
make  such  rule  absolute,  shall  be  stated  in  the  rule  to  show  cause. 

170.  Costs  may  be  taxed  on  an  award,  notwithstanding  the  time  for  setting  aside 
the  award  has  not  elapsed. 

Miscellaneous. 

171.  On  a  reference  to  the  master  to  ascertain  the  amount  for  which  final  judgment 
is  to  be  signed,  the  master's  certificate  shall  be  filed  in  the  office  when  judgment  is 
signed. 

*172.  On  every  appointment  made  by  the  master,  the  party  on  whom  the  r^n 
same  shall  be  served  Bhall  attend  such  appointment  without  waiting  for  a  *- 
second,  or  in  default  thereof,  the  master  may  proceed  ex  parte  on  the  first  appoint- 
ment. 

173.  The  masters1  offices  in  the  several  courts  shall  be  open  in  term  time  from 
eleven  o'clock  in  the  forenoon  till  five  o'clock  in  the  afternoon,  and  not  in  the 
evening ;  and,  in  the  vacation,  from  eleven  o'clock  in  the  forenoon  till  three  o'clock 
in  the  afternoon,  except  between  the  10th  day  of  August  and  the  24th  day  of 
October,  when  they  are  to  be  open  from  eleven  in  the  morning  till  two  in  the  after- 
noon, and  except  on  Good  Friday,  Easter  Eve,  Monday  and  Tuesday  in  Easter  week, 
Christmas  Day,  and  the  three  following  days,  and  such  of  the  four  following  days  as 
may  not  fall  in  the  time  of  term,  but  not  otherwise,  namely,  the  Queen's  Birthday, 
the  Queen's  Accession,  Whit  Monday  and  Whit  Tuesday,  when  the  offices  shall  be 
closed. 

174.  In  all  cases  in  which  any  particular  number  of  days,  not  expressed  to  be 
clear  days,  is  prescribed  by  the  rules  or  practice  of  the  courts,  the  same  shall  be 
reckoned  exclusively  of  the  first  day,  and  inclusively  of  the  last  day,  unless  the  last 
day  shall  happen  to  fall  on  a  Sunday,  Christmas  Day,  Good  Friday,  or  a  day 
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appointed  for  a  public  fast  or  thanksgiving ;  in  which  case  the  time  shall  be  reckoned 
exclusively  of  that  day  also. 

175.  The  days  between  Thursday  next  before,  and  the  Wednesday  next  after 
Easter  Day  and  Christmas  Day  and  the  three  following  days,  Bhall  not  be  reckoned 
or  included  in  any  rules,  notices,  or  other  proceedings,  except  notices  of  trial,  or 
notices  of  inquiry. 

176.  In  all  causes  in  which  there  have  been  no  proceedings  for  one  year  from  the 
♦41  -l  b^  proceeding  had,  the  party,  whether  plaintiff  or  defendant,  who  desires  to 

J  "proceed,  shall  give  a  calendar  month's  notice  to  the  other  party  of  his  intention 
to  proceed.  The  summons  of  a  judge,  if  no  order  be  made  thereupon,  shall  not  be 
deemed  a  proceeding  within  this  rule.  Notice  of  trial,  though  afterwards  counter- 
manded, shall  be  deemed  a  proceeding  within  it 

The  Forms  or  Proceedings. 
The  forms  of  proceedings  contained  in  the  schedule  hereunder,  may  be  used  in  the 
cases  to  which  they  are  applicable,  with  such  alterations  as  the  nature  of  the  action, 
the  description  of  the  court  in  which  the  action  is  depending,  the  character  of  the 
parties,  or  the  circumstances  of  the  case,  may  render  necessary ;  but  any  variance 
therefrom,  not  being  in  matter  of  substance,  shall  not  affect  their  validity  or 
regularity. 


♦42] 


"SCHEDULE. 
I. — Forms  of  Issues  and  Judgments. 


No.  1.  Form  of  issue  in  general,  42. 

2.  Form  of  nisi  prius  record,  43. 

3.  Form  of  postea,  in  London  or  Middlesex, 

43. 

4.  Form  of  postea  at  the  asBiies,  44. 

5.  Form  of  judgment  for  plaintiff  on  a 

verdict  in  a  town  cause,  44. 

6.  Form  of  judgment  for  the  plaintiff  at 

the  assizes,  45. 


No.  7.  Form  of  issue  directed  to  be  tried  by  the 
sheriff,  Ac,  46. 

8.  Form  of  writ  of  trial,  46. 

9.  Form  of  endorsement  of  the  verdict  on 

the  writ  of  trial,  46. 

10.  Form  of  endorsement,  wbere  a  nonsuit 

takes  place,  48. 

11.  Form  of  judgment  for  plaintiff  after 

trial  before  the  sheriff,  48. 


1. — Form  of  an  Issue  in  General. 

In  the  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case 
may  be]. 

The        day  of  ,  in  the  year  of  our  Lord  18    .  (date  of  declaration). 

(The  Venue.)— A.  B.  by  P.  A.  his  attorney  [or  "in  person,"  as  the  case  may  oe, 
and  as  in  the  declaration]  sues  C.  D.,  who  has  been  summoned  to  answer  the  said  A. 
B.  by  virtue  of  a  writ  issued  on  the  day  of  ,  in  the  year  of  our  Lord 

(the  date  of  the  first  writ),  out  of  Her  Majesty's  Court  of  Queen's  Bench,  [or 
"  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  bet]  For,  [Jbc.  Copy 
the  declaration  from  these  words  to  the  end,  and  all  the  pleadings,  with  their  dates, 
writing  each  plea  or  pleading  in  a  separate  paragraph,  and  numbering  the  same  as  in 
the  pleading  delivered,  and  conclude  thus :— ]     Therefore  let  a  jury  come,  &c. 

♦43]  *2:— Form  of  a  Nisi  Frius  Record. 

The  Nisi  Prius  re  ord  will  be  a  copy  of  the  issue  as  delivered  in  the  action.  It 
must  be  engrossed  on  parchment,  and  a  more  convenient  shape  than  that  heretofore 
in  use  must  be  adopted. 

3. — Form  of  a  Fosiea  on  a  Verdict  for  Plaintiff  on  all  the  Issues,  where  the  Cause  is 
tried  in  London  or  Middlesex,  and  where  the  Defendant  appears  at  the  Trial. 
Afterwards  on  the  day  of  ,  a.  d.  ,  (the  first  day  of  the' sittings) 
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at  the  Guildhall  of  the  city  of  London  [or  "  at  Westminster  Hall,  in  the  county  of 
Middlesex"],  before  the  Right  Honourable  John  Lord  Campbell,  her  Majesty's  Chief 
Justice  assigned  to  hold  pleas  in  the  Court  of  our  Lady  the  Queen  before  the  Queen 
herself  [or,  if  in  the  Common  Pleas,  "  before  the  Right  Honourable  Sir  John  Jervis, 
Knight,  Her  Majesty's  Chief  Justice  assigned  to  hold  pleas  in  Her  Majesty's  Court 
of  the  Bench ;"  or,  in  the  Exchequer,  "  before  the  Right  Honourable  Sir  Frederick 
Pollock,  Knight,  Chief  Baron  of  Her  Majesty's  Court  of  Exchequer,"]  come  the 
parties  within  mentioned,  by  their  respective  attorneys  within  mentioned,  and  a  jury 
of  the  within  county  [or  "city"],  being  summoned,  also  come,  who,  being  sworn  to 
try  the  matters  in  question  between  the  said  parties,  upon  their  oath  say  that,  f  &c, 
state  the  affirmative  or  negative  of  the  issue  as  it  is  found  for  the  plaintiff,  and  in  the 
terms  adopted  in  the  pleading.]  [If  there  be  several  issues  joined  and  tried,  then  say, 
"  as  to  the  first  issue  within  joined,  upon  their  oath,  say  that,"  Ac.  (state  the  affirmor 
Hoe  or  negative  of  the  issue  as  found  for  plaintiff),  "  and,  as  to  the  second  issue  within 
joined,  the  jury  aforesaid,  upon  their  oath,  say  that,"  (&c.,  so  proceed  to  state  the 
finding  of  the  jury  on  all  the  issues.]  [Conclude  with  an  assessment  of  the  damages, 
thus :]  *  And  they  assess  the  damages  of  the  plaintiff  on  occasion  of  the  pre-  r*AA 
mises  within  complained  of  by  him,  over  and  above  his  costs  of  suit,  to  £  ,  *- 
and  for  those  costs  to  40*.    Therefore,  Ac. 

4. — The  Like,  where  the  Cause  is  tried  at  the  Assizes. 
Afterwards,  on  the  day  of  ,  a.  d.  (the  commission  day  of  the 

assizes),  at  ,  in  the  county  [or  "  city"]  of  ,  before  Sir  , 

Knight,  and  Sir  ,  Knight,  justices  of  our  said  lady  the  Queen,  assigned  to 

take  the  assizes  in  and  for  the  within  county  [or  "  city  and  county,"  or  "  town  and 
county,"  as  the  case  may  be],  come  the  parties  within  mentioned,  by  thoir  respective 
attorneys  within  mentioned ;  and  a  jury  of  the  said  county  [or  "  city  and  county,"  or 
"town  and  county,"  as  (he  case  may  be],  being  summoned,  also  come,  who,  being 
sworn  to  try  the  matters  in  question  between  the  said  parties,  upon  their  oath,  say 
that  [&c.,  state  the  negative  or  affirmative  of  the  issue  as  it  is  found  for  the  plaintiff, 
and  in  the  terms  adopted  by  the  pleading.]  [If  there  be  several  issues  joined  and  tried, 
then  say,  "  as  to  the  first  issue  within  joined,  upon  their  oath,  say  that,"  (&c.,  state 
Ae  affirmative  or  negative  of  the  issue  as  it  is  found  for  the  plaintiff ,)  "  and,  as  to  the 
second  issue  within  joined,  the  jury  aforesaid,  on  their  oath  aforesaid,  say  that," 
(Ac.,  so  proceed  to  state  the  finding  of  the  jury  on  all  the  issues.)]  [Conclude  with 
stating  an  assessment  of  the  damages,  thus:]  And  they  assess  the  damages  of  the 
plaintiff,  on  occasion  of  the  premises  within  complained  of  by  him,  over  and  above 
his  costs  of  suit,  to  £  ,  and  for  those  costs  to  40*.    Therefore,  Ac. 

5. — Form  of  a  Judgment  for  Plaintiff  on  a  Verdict  in  a  Town  Cause. 
[Copy  the  Nisi  Prius  record,  and  then  proceed  thus:]  *  Afterwards,  on  the  i-jmc 
day  of  ,  in  the  year  of  our  Lord  [day  of  signing  final  *- 

judgment],  come  the  parties  aforesaid,  by  their  respective  attorneys  aforesaid  [or,  as 
the  ease  may  be,  if  they  have  not  appeared  by  attorneys],  and  the  Right  Honourable 
John  Lord  Campbell,  Her  Majesty's  Chief  Justice  assigned  to  hold  pleas  in  the  Court 
of  our  Lady  the  Queen  before  the  Queen  herself  [or,  if  in  Common  Pleas,  "  The 
Right  Honourable  Sir  John  Jervis,  Knight,  Her  Majesty's  Chief  Justice  assigned  to 
hold  pleas  in  Her  Majesty's  Court  of  the  Bench,"  or,  if  the  Exchequer,  "  The  Right 
Honourable  Sir  Frederick  Pollock,  Knight,  Chief  Baron  of  Her  Majesty's  Court  of 
Exchequer,"  or  "  The  Honourable  Sir  ,  Knight,  before  whom  the  said  issue 

was  (or  "  issues  were")  tried  in  the  absence  of  Her  Majesty's  Chief  Justice,  Ac./'  as 
the  case  may  be,]  hath  sent  hither  his  record  had  before  him,  in  these  words :  After- 
wards [<&.,  copy  the  posted].  Therefore  it  is  considered  that  the  plaintiff  do  recover 
against  the  defendant  the  said  moneys  by  the  jurors  aforesaid  in  form  aforesaid 
assessed  [or,  if  the  action  be  in  debt,  and  the  jury  do  not  assess  the  debt,  but  only  the 
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damages  and  forty  shillings  costs,  then  say  "  do  recover  against  the  defendant  the 
said  debt  of  £  ,  and  the  moneys  by  the  jurors  aforesaid  in  form  aforesaid 

assessed"] ;  and  also  £  for  his  costs  of  suit  by  the  court  here  adjudged  of 

increase  to  the  plaintiff;  which  said  moneys  and  costs  [or  "debt,  damages,  and 
costs,"]  in  the  whole  amount  to  £ 

[In  the  margin  of  the  roll,  opposite  the  words  "  Therefore  it  is  considered,"  write 
"  Judgment  signed  the  day  of  ,  a.  d.  ,"  stating  the  day  of 

signing  the  judgment.] 

6.— The  like,  in  a  Cause  tried  at  the  Assizes. 
A_       [Copy  the  Nisi  Prius  record,  and  then  proceed  thus:]  *  Afterwards  on  the 
*"J  day  of  ,  in  the  year  of  Our  Lord  (day  of  signing 

final  judgment),  come  the  parties  aforesaid,  by  their  respective  attorneys  aforesaid 
(or  as  the  case  may  be) ;  and  Sir  ,  Knight,  and  Sir  ,  Knight,  Justices 

of  our  Lady  the  Queen  assigned  to  take  the  assises  in  and  for  the  said  county  [or 
"city  and  county,"  &c,  as  the  case  may  be],  before  whom  the  said  issue  was  [or 
"  issues  were"]  tried,  have  sent  hither  their  record  had  before  them,  in  these  words : 
Afterwards,  [<fcc.,  conclude  as  directed  in  the  preceding  form.] 

7. — Form  of  an  Issue  where  it  directed  to  be  tried  by  the  Sheriff,  &c. 
[Commence  the  issue  as  in  the  form  No.  1,  above  prescribed.     Then  copy  all  the 
pleadings,  and,  after  the  joinder  of  issue,  proceed  as  follows :]   And  forasmuch  as  the 
sum  sought  to  be  recovered  in  this  suit,  and  endorsed  on  the  said  writ  of  summons, 
does  not  exceed  201.,  hereupon  on  the  day  of  in  the  year 

(teste  of  writ  of  trial),  pursuant  to  the  statute  in  that  case  made  and  provided,  the 
sheriff  [or  "  the  judge  of  ,  being  a  court  of  record  for  the  recovery  of  debt  in 

the  said  county,"  as  the  case  may  be,]  is  commanded  that  he  summon  twelve,  Ac., 
who  neither,  Ac,  who  shall  be  sworn  truly  to  try  the  issue  [or  "  issues",]  above 
joined  between  the  parties  aforesaid,  and  that  he  proceed  to  try  such  issue  [or 
"  issues"]  accordingly ;  and,  when  the  same  shall  have  been  tried,  that  he  make 
known  to  the  court  here  what  shall  have  been  done  by  virtue  of  the  writ  of  our  Lady 
the  Queen  to  him  in  that  behalf  directed,  with  the  finding  of  the  jury  thereon  en- 
dorsed, on  the  day  of  ,  Ac. 

8.— Form  of  a  Writ  of  Trial  before  the  Sheriff,  dee. 
*A*-i      Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  *of  Great  Britain  and 
J  Ireland,  Queen,  Defender  of  the  Faith,  to  the  Sheriff  of  [or  "  to  the  judge 

of  ,  being  a  court  of  record  for  the  recovery  of  debt  in  our  county  of  ," 

as  the  case  may  be],  greeting:  Whereas  A.  B.  in  our  Court  of  Queen's  Bench  [or 
"  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be,]  at  Westminster,  on 
the  (date  of  first  writ  of  summons)  day  of  ,  in  the  year  of  our 

Lord  ,  impleaded  C.  D.  in  an  action  for  [Ac.,  here  recite  the  declaration  in 

the  past  tense],  and  the  plaintiff  claimed  £  :  And  whereas  the  defendant 

on  the  (date  of  plea)  day  of  last,  by  ,  his  attorney  [or  as  the 

case  may  be],  came  into  our  said  Court,  and  said  [Ac.,  here  recite  the  pleas  and 
pleadings,  to  the  joinder  of  issue] :  And  whereas  the  sum  sought  to  be  recovered 
in  the  said  action,  and  endorsed  on  the  writ  of  summons  therein,  does  not  exceed 
20/. ;  and  it  is  fitting  that  the  issue  [or  "  issues"]  joined  as  aforesaid  should  be  tried 
before  you  the  said  sheriff  [or  "judge,"  as  the  case  may  be] :  We  therefore,  pursuant 
to  the  statute  in  such  case  made  and  provided,  command  you  that  you  do  summon 
twelve  free  and  lawful  men  of  your  county,  duly  qualified  according  to  law,  who  are 
in  nowise  akin  to  the  plaintiff  or  to  the  defendant,  who  shall  be  sworn  truly  to  try 
the  said  issue  [or  "  issues"]  joined  between  the  parties  aforesaid ;  and  that  you  pro- 
ceed to  try  such  issue  [or  "  issues"]  accordingly ;  and,  when  the  same  shall  have 
been  tried  in  manner  aforesaid,  we  command  you  that  you  make  known  to  us 
[or,  in  the  Common  Pleas,  "  to  our  justices,"  or,  in  the  Exchequer,  "  to  the  Barons  of 
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our  said  Exchequer/'  as  the  case  may  be,]  at  Westminster,  what  shall  have  been  done 
by  virtue  of  this  writ,  with  the  finding  of  the  jury  hereon  endorsed,  on  the 
day  of  next.    Witness  [name  of  the  Chief  Justice,  or  of  the  Chief  Baron,  if 

the  action  is  in  the  Exchequer],  at  Westminster,  the  day  of  in  the 

year  of  our  Lord 

♦9.— Form  of  Endorsement  on  the  Writ  of  Trial,  of  (he  Verdict.      -^  .ft 

Afterwards,  on  the  day  of  ,  in  the  year  of  our  Lord 

[day  of  trial],  before  me,  sheriff  of  the  county  or  [or  "judge  of  the 

court  of  "],  came  as  well  the  within-named  plaintiff  as  the  within-named 

defendant,  by  their  respective  attorneys  within  named  [or  as  the  case  may  be],  and 
the  jurors  of  the  jury  by  me  duly  summoned,  as  within  commanded,  also  came,  and, 
being  duly  sworn  to  try  the  issue  [or  "  issues"]  within  mentioned,  on  their  oath, 
said,  that  [Ac.  here  state  the  finding  of  the  jury,  as  in  a  postta  on  a  trial  at  Nisi 
Prius.]  The  answer  of  S.  S.t  sheriff. 

10. — The  like,  in  case  a  Nonsuit  takes  place. 
[Proceed  as  in  the  above  form,  but  after  the  words  "  duly  sworn  to  try  the  issue 
within  mentioned,  proceed  as  follows:]  and  were  ready  to  give  their  verdict  in  that 
behalf;  but  the  plaintiff,  being  solemnly  called,  came  not,  nor  did  he  further  prose* 
cute  his  said  suit  against  the  defendant. 

11.— Form  of  Judgment  for  the  Plaintiff,  after  Trial  before  the  Sheriff. 
[Copy  (he  issue,  and  then  proceed  as  follows:]  Afterwards,  on  the  day  of 

,  in  the  year  of  our  Lord  [day  of  signing  final  judgment],  come 

the  parties  aforesaid,  by  their  respective  attorneys  aforesaid  [as  the  case  may  be],  and 
the  said  sheriff  [or  "judge,"  as  the  case  may  be,]  before  whom  the  said  issue  [or 
"  issues"]  came  on  to  be  tried,  hath  sent  hither  the  said  last-mentioned  writ,  with  an 
endorsement  thereon,  which  said  endorsement  is  in  these  words :  to  wit  [copy  the  en- 
dorsement]. Therefore  it  is  considered,  *&c.  [conclude  as  in  other  cases.  See  r4c^Q 
the  form  supra,  No.  5.]  L  *** 


II.— Weits  of  Execution. 


No.  1.  Writ  of  ft.  fa.  on  a  judgment  for  plain 
tiff,  50. 

2.  Writ  of  fi.  fa.  on  a  judgment  for  defend- 

ant, 51. 

3.  Writ  of  11.  fa.  on  a  rule  for  payment  of 

money,  52. 

4.  Writ  of  fi.  fa.  on  a  role  for  payment  of 

money  and  oosts,  53. 

5.  Writ  of  fi.  fa.  on  a  rule  for  payment  of 

eosts  only,  54. 

6.  Writ  of  fi.  fa.  on   a  judgment  of  an 

inferior  court,  removed  into  one  of 
the  superior,  courts,  55. 

7.  Writ  of  fi.  fa.  on  a  rule  or  order  for  pay- 

ment of  money,  made  in  an  inferior 
court,  and  removed  into  one  of  the 
superior  courts,  57. 

8.  Writ  of  fi.  fa.  on  a  rule  or  order  for  pay- 

ment of  money  and  costs,  made  in 
an  inferior  court,  and  removed  into 
one  of  the  superior  courts,  58. 

9.  Writ  of  elegit  on  a  judgment  for  plain- 

tiff, 60. 

10.  Writ  of  elegit  on  a  rule  for  payment  of 

money,  02. 

11.  Writ  of  elegit  on  a  rule  for  payment  of 

money  and  costs,  64. 


12.  Writ  of  elegit  on  a  judgment  of  an 

inferior  court,  remored  into  one  of 
the  superior  oourts,  66. 

13.  Writ  of  elegit  on  a  rule  or  order  for 

payment  of  money,  made  in  an  in- 
ferior  court,  and  removed  into  one 
of  the  superior  courts,  68. 

14.  Writ  of  elegit  on  a  rule  or  order  for 

payment  of  money  and  costs  made 
in  an  inferior  court,  and  remored 
into  one  of  the  superior  courts,  70. 

15.  Writ  of  capias  ad  satisfaciendum  on  a 

jadgment  for  plaintiff,  73. 

16.  Writ  of  capias  ad  satisfaciendum  on  a 

judgment  for  defendant,  74. 

17.  Writ  of  capias  ad  satisfaciendum  on  a 

rule  for  payment  of  money,  74. 
IS.  Writ  of  papias  ad  satisfaciendum  on  a 
rule  for  payment  of  money  and  costs, 
75. 

19.  Writ  of  capias  ad  satisfaciendum  on  a 

rule  for  payment  of  costs  only,  76. 

20.  Writ  of  capias  ad  satisfaciendum  on  a 

judgment  in  an  inferior  court,  re- 
mored into  one  of  the  superior 
courts,  77. 

21.  Writ  of  capias  ad  satisfaciendum  on  a 
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*50] 


rule  or  order  of  an  inferior  court,  for 
payment  of  money,  removed  into 
one  of  the  superior  courts,  78. 
♦22.  Writ  of  capias  ad  satisfaciendum 
on  a  rule  or  order  of  an  inferior 
court,  for  payment  of  money  and 
costs,  removed  into  one  of  the 
superior  courts,  80. 


23.  Writ  of  habere  faeias  in  ejectment, 

upon  a  judgment  by  default,  81. 

24.  Writ  of  habere  facias,  and  fieri  facias 

for  costs,  upon  a  judgment  for  plain- 
tiff in  ejectment,  where  the  defend- 
ant has  appeared,  82. 

25.  Writ  of  fieri  facias  for  costs,  on  a  judg- 

ment for  plaintiff  in  ejectment,  where 
the  defendant  has  appeared,  83. 


No.  l.—WHt  of  Fieri  Facias  on  a  Judgment  for  Plaintiff. 
Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    We  command 

you,  that  [If  sued  out  of  the  Court  of  Exchequer,  say  "  We  command  you,  that  yon 
omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same,  and"] 
of  the  goods  and  chattels  of  G.  D.  in  your  bailiwick  you  cause  to  be  made  £ 
[the  amount  of  all  the  moneys  recovered  by  the  judgment]  which  A.  B.  lately  in  our 
Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case 
may  be]  recovered  against  him,  whereof  the  said  C.  D.  is  convicted,  together  with 
interest  upon  the  said  sum,  at  the  rate  of  four  pounds  per  centum  per  annum  from 
the  day  of  ,  in  the  year  of  our  Lord  (a),  on  which  day  the  judg- 

ment aforesaid  was  entered  up,  and  have  that  money,  with  such  interest  as  aforesaid, 
before  Us  [or,  in  the  Common  Pleas,  "before  us  Justices,"  or,  in  the  Exchequer, 
♦511  "  t>ef°re  the  Barons  of  Our  Exchequer,"  as  the  case  may  be]  at  Westminster 
J  *im mediately  after  the  execution  hereof,  to  be  rendered  to  the  said  A.  B. ;  and 
that  you  do  all  such  things  as  by  the  statute  passed  in  the  second  year  of  Our  reign 
you  are  authorized  and  required  to  do  in  this  behalf.  And  in  what  manner  you 
shall  have  executed  this  Our  writ  make  appear  to  Us  [or,  in  the  Common  Pleas,  "  to 
our  Justices,"  or,  in  the  Exchequer,  "  to  the  Barons  of  Our  Exchequer,"  as  the  case 
may  be]  at  Westminster,  immediately  after  the  execution  hereof,  and  have  you  there 
then  this  writ.    Witness  ,  at  Westminster,  the  day  of  ,  in  the 

year  of  our  Lord 

No.  2.—  Writ  of  Fieri  Facias  on  a  Judgment  for  Defendant. 
Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    We  com- 

mand you,  that  you  cause  to  be  made  [If  sued  out  of  the  Court  of  Exchequer,  "  that 
you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same, 
and  cause  to  be  made"]  of  the  goods  and  chattels  in  your  bailiwick  of  A.  B. 
£  ,  which  lately  in  Our  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or 

"  Exchequer  of  Pleas,"  as  the  case  may  be]  were  awarded  to  C.  D.f  for  his  costs  of 
defence  in  an  action  lately  prosecuted  in  Our  said  court  by  the  said  A.  B.  against 
the  said  C.  D.,  whereof  the  said  A.  B.  is  convicted,  together  with  interest  on  the  said 
sum  at  the  rate  of  four  pounds  per  centum  per  annum  from  the  day  of  , 

in  the  year  of  our  Lord  (a),  on  which  day  the  judgment  aforesaid  was  entered 

♦521  UP*  an(*  ^avo  y°u  *^at  monev  before  Us  [or,  in  the  Common  *  Pleas,  "before 
J  our  Justices,"  or,  in  the  Exchequer,  "  before  Our  Barons,"  as  the  case  may  be] 
at  Westminster,  immediately  after  the  execution  hereof,  to  be  rendered  to  the  said  C. 
D. ;  and  that  you  do  all  such  things  as  by  the  statute  passed  in  the  second  year  of 
Our  reign  you  are  authorized  and  required  to  do  in  this  behalf.  And  in  what  manner 
you  shall  have  executed  this  Our  writ  make  appear  to  Us  [or,  in  the  Common  Pleas,  "  to 
Our  Justices,"  or,  in  the  Exchequer,  "  to  the  Barons  of  Our  Exchequer,"  as  the  cast 
may  be]  at  Westminster,  immediately  after  the  execution  hereof,  and  have  you  there 

(a)  The  day  on  which  the  judgment  was  entered  up,  or,  if  entered  up  prior  to  the  1st  of  Octo- 
ber, 1838,  say,  "  from  the  first  day  of  Oetober,  in  the  year  of  our  Lord  1838,"  omitting  the  words 
"  on  which  day  the  judgment  aforesaid  was  entered  up." 
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then  this  writ.    Witness  ,  at  Westminster,  the  day  of  ,  in  the  year 

of  oar  Lord 

No.  3. — Writ  of  Fieri  Facias  on  a  Rule  for  Payment  of  Money. 
Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    We  command  you, 

that  [If  sued  out  of  ike  Court  of  Exchequer,  say,  "  We  command  you,  that  you  omit 
not  by  reason  of  any  liberty  of  your  county,  but  that  yon  enter  the  same,  and"]  of 
the  goods  and  chattels  of  C.  D.  in  your  bailiwick  you  cause  to  be  made  £  , 

which  lately  in  Our  Court  of  Queen's  Bench  [or  "  Common  Pleas/'  or  "  Exchequer  of 
Pleas,"  as  the  case  may  be,]  by  a  rule  of  Our  said  court  dated  the  ,  day  of  , 

a.  d.  ,  were  ordered  to  be  paid  by  the  said  C.  D.  to  A.  B. ;  and  that  of  the  said 

goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick  you  further  cause  to  be  made 
interest  upon  the  said  sum  at  the  rate  of  four  pounds  per  centum  per  annum  from 
the  day  of  ,  in  the  year  of  our  Lord  (a),  on  *which  day  r*co 

the  said  rule  was  made,  and  have  that  money,  together  with  such  interest  as  L 
aforesaid,  before  Us  [or,  in  the  Common  Pleas,  "  before  our  Justices,"  fcr,  in  the  Ex- 
chequer, "  before  the  Barons  of  our  Exchequer,"  as  the  case  may  be]  at  Westminster, 
immediately  after  the  execution  hereof,  to  be  rendered  to  the  said  A.  B. ;  and  that 
you  do  all  such  things  as  by  the  statute  passed  in  the  second  year  of  Our  reign  you 
are  authorized  and  required  to  do  in  this  behalf.  And  in  what  manner  you  shall 
hare  executed  this  Our  writ  make  appear  to  Us  [or,  in  the  Common  Pleas,  "to  our 
Justices,"  or,  in  the  Exchequer,  "  to  the  Barons  of  Our  Exchequer,"  as  the  case  may 
be,]  at  Westminster,  immediately  after  the  execution  hereof,  and  have  you  there  then 
this  writ.    Witness  ,  at  Westminster,  the  day  of  ,  in  the  year  of 

our  Lord 

No.  4. — Writ  of  Fieri  Facias  on  a  Rule  for  Payment  of  Money  and  Costs. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    We  com- 

mand you,  that  [If  sued  out  of  the  Court  of  Exchequer,  say,  "  We  command  you,  that 
you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same, 
and"]  of  the  goods  and  chattels  of  C.  D.  in  your  bailiwick  you  cause  to  be  made 
£  ,  which  lately  in  Our  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or 

"  Exchequer  of  Pleas,"  as  the  case  may  be,]  by  a  rule  of  Our  said  court  dated  the 
day  of  ,  in  the  year  of  our  Lord  ,  were  ordered  to  be  paid  by 

the  said  C.  D.  to  A.  B.,  together  with  certain  costs  in  the  said  rule  mentioned,  which 
said  costs  have  been  taxed  and  allowed  by  our  said  court  at  £  ;  and  that 

of  the  said  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick  you  further  cause 
to  be  made  interest  upon  the  said  two  "several  sums  at  the  rate  of  four  pounds  r*^ 
per  centum  per  annum  from  the  day  of  ,  in  the  year  of  our  L 

Lord  ,(o)  and  have  those  moneys,  together  with  such  interest  as  aforesaid,  before 
Us  [or,  in  the  Common  Pleas,  "  before  our  Justices,"  or,  in  the  Exchequer,  "  before 
the  Barons  of  our  Exchequer,"  as  the  case  may  be,]  at  Westminster,  immediately 
after  the  execution  hereof,  to  be  rendered  to  the  said  A.  B. ;  and  that  you  do  all  such 
things  as  by  the  statute  passed  in  the  second  year  of  Our  reign  you  are  authorized 
and  required  to  do  in  this  behalf.  And  in  what  manner  you  shall  have  executed 
this  Our  writ  make  appear  to  Us  [or,  in  the  Common  Pleas, "  to  Our  Justices,"  or,  in 
the  Exchequer,  "  to  the  Barons  of  Our  Exchequer,"  as  the  case  may  be,]  at  West- 
minster, immediately  after  the  execution  hereof;  and  have  you  there  then  this  writ 

(a)  The  day  on  which  the  rale  was  made,  or,  if  it  were  made  prior  to  the  1st  of  October,  1838, 
•ay,  "  from  the  1st  day  of  October,  in  the  year  of  oar  Lord  1838,"  omitting  the  words  "  on  which 
day  the  said  rale  was  made." 

(6)  The  day  on  which  the  costs  were  taxed.  If  the  costs  were  taxed  after  the  rule  made,  and 
yon  seek  to  recover  interest  on  the  principal  money  from  the  date  of  the  latter,  yon  must  alter 
the  form  accordingly. 
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Witness  ,  at  Westminster  the  day  of  ,  in  the  year  of  our 

Lord 

No.  5. — Writ  of  Fieri  Facias  on  a  Rule  far  Payment  of  Cost*  only, 
Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    We  com- 

mand you,  that  [If  sued  out  of  the  Exchequer,  say,  "  We  command  you,  that  you 
omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same,  and"] 
of  the  goods  and  chattels  of  0.  D.  in  your  bailiwick  you  cause  to  be  made  £ 
for  certain  costs  which  by  a  rule  of  Our  Court  of  Queen's  Bench  [or  "Common 
Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be,]  dated  the  day  of  , 

*cci  in  the  year  *of  our  Lord  ,  were  ordered  to  be  paid  by  the  said  C.  D.  to 

J  A.  B.,  which  said  costs  have  been  taxed  and  allowed  by  Our  said  court  at  the 
said  sum  ;  and  that  of  the  said  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick 
you  further  cause  to  be  made  interest  upon  the  said  sum  at  the  rate  of  four  pounds 
per  centum  per  annum  from  the  day  of         ,  in  the  year  of  our  Lord         ,(a) 

and  have  that  money,  together  with  such  interest  as  aforesaid,  before  Us,  [or,  in  the 
Common  Pleas,  "  before  Our  Justices,"  or,  in  the  Exchequer,  "  before  the  Barons  of 
our  Exchequer,"-  as  (he  case  may  be,]  at  Westminster,  immediately  after  the  execution 
hereof,  to  be  rendered  to  the  said  A.  B. ;  and  that  you  do  all  such  things  as  by  the 
statute  passed  in  the  second  year  of  Our  reign  you  are  authorized  and  required  to  do 
in  this  behalf.  And  in  what  manner  you  shall  have  executed  this  our  writ  make 
appear  to  Us  [or,  in  the  Common  Pleas,  "  to  Our  Justices,"  or,  in  the  Exchequer,  "  to 
the  Barons  of  Our  Exchequer,"  as  the  case  may  be,]  at  Westminster,  immediately 
after  the  execution  hereof;  and  have  you  there  then  this  writ.    Witness  ,  at 

Westminster,  the  day  of  ,  in  the  year  of  our  Lord 

No.  6. — Writ  of  Fieri  Facias  on  a  Judgment  of  an  Inferior  Court,  removed  into  one 
of  the  Superior  Courts. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    We  com- 

mand you,  that  [If  sued  out  of  the  Court  of  Exchequer,  say,  "We  command  you,  that 
*W\  y°u  om**  no*'  ky  reason  of  any  liberty  of  your  county,  but  that  you  enter  the 
J  *same,  and"]  of  the  goods  and  chattels  of  C.  D.  in  your  bailiwick  you  cause 
to  be  made  £  which  A.  B.  lately  in  [insert  the  style  of  the  Court],  by 

the  judgment  of  the  said  Court,  recovered  against  the  said  C.  D.,  whereof  the  said 
C.  D.  is  convicted,  and  which  judgment  was  afterwards,  on  the  day  of  , 

in  the  year  of  our  Lord  ,  removed  into  Our  Court  of  Queen's  Bench  [or  "Com- 

mon Pleas,"  or  "Exchequer  of  Pleas,"  as  the  case  may  be],  by  virtue  of  an  order  of 
that  Our  said  court,  [or  "  of  ,  one  of  the  Justices  of  that  Our  said  court,"  as 

the  case  may  be,]  in  pursuance  of  the  statute  in  such  case  made  and  provided,  and  the 
costs  attendant  upon  the  application  for  the  said  order,  and  upon  the  said  removal, 
were,  on  the  day  of  ,  in  the  year  of  our  Lord  ,  taxed  and 

allowed  by  our  said  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer 
of  Picas,"  as  the  case  may  be,]  at  £  ;  and  we  further  command  you,  that 

of  the  said  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick  you  further  cause 
to  be  made  the  said  £  ,{b)  together  with  interest  on  the  said  two  several 

sums  at  the  rate  of  four  pounds  per  centum  per  annum  from  the  said  day 

of  ,  in  the  year  of  our  Lord  ;(c)  and  that  you  have  that  money, 

with  such  interest  as  aforesaid,  before  Us  [or,  in  the  Common  Pleas,  "before  Our 

(a)  The  day  on  which  the  coats  were  taxed,  or  if  there  has  been  more  than  one  allocatur,  the 
day  on  which  the  last  allocatur  was  made. 

(ft)  The  costs  attendant  upon  the  removal  of  the  judgment  out  of  the  inferior  court  into  the 
superior  court. 

(c)  The  day  on  which  the  costs  of  removal  were  taxed. 
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Justices/9  or,  tn  the  Exchequer,  "  before  Uie  Barons  of  Our  Exchequer,"  as  the  case 
may  be],  at  Westminster,  immediately  after  the  execution  hereof,  to  be  rendered  to 
the  said  A.  B. ;  and  that  yon  do  all  such  things  as  by  the  statute  passed  in  the 
second  year  of  Our  reign  you  are  authorized  and  required  to  do  in  this  behalf. 
And  in  what  manner  you  shall  have  executed  this  Our  writ  make  appear  to  Us 
*[or,  in  the  Common  Pleas,  "to  our  Justices,  "  or,  in  the  Exchequer,  "to  the  r*c»r 
Barons  of  Our  Exchequer/'  as  the  case  may  be],  at  Westminster,  immediately  *■ 
titer  the  execution  hereof;  and  have  you  there  then  this  writ.    Witness  , 

at  Westminster,  the  day  of  ,  in  the  year  of  our  Lord 

No.  7. — Writ  of  Fieri  Facias  on  a  Rule  or  Order  for  Payment  of  Money,  made  in  an 
Inferior  Court,  and  removed  into  one  of  the  Superior  Courts. 
Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith,  &o.  We  command  you,  that  [If  sued  out 
of  the  Court  of  Exchequer,  "  We  command  you,  that  you  omit  not  by  reason  of  any 
liberty  of  your  county,  but  that  you  enter  the  same,  and"]  of  the  goods  and  chattels 
of  G.  D.  in  your  bailiwick  you  cause  to  be  made  £  ,  which  lately  in 

[insert  the  style  of  the  court,]  by  a  rule  [or  "  order'1]  of  the  said  court,  intituled 
[as  the  case  may  be],  were  by  the  said  court  ordered  to  be  paid  by  the  said  C.  D.  to 
A.  B. ;  and  which  rule  [or  "  order"]  was  afterwards,  on  the  day  of  , 

in  the  year  of  our  Lord  ,  removed  into  Our  Court  of  Queen's  Bench,  [or  "  Com- 

mon Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be,]  by  virtue  of  an  order  of 
that  Our  said  court  [or  "  of  ,  one  of  the  Justices  of  Our  said  court,  as  the 

case  may  be,]  in  pursuance  of  the  statute  in  that  case  made  and  provided,  and  the 
coats  and  charges  attendant  upon  the  application  for  the  said  last-mentioned  order, 
and  upon  the  said  removal,  were,  on  the  day  of  ,  in  the  year  of  our 

Lord  ,  taxed  and  allowed  by  Our  said  Court  of  Queen's  Bench,  [or  "  Common 

Pleas,"  or  "Exchequer  of  Pleas,"  as  the  case  may  be,]  at  £  ;  and  we  further 

command  you,  that  of  the  said  goods  and  chattels  *of  the  said  C.  D.  in  your  r+zo 
bailiwick  you  further  cause  to  be  made  the  said  £  (a),  together  with  in-  L 

terest  on  the  said  two  several  sums  at  the  rate  of  four  pounds  per  centum  per  an- 
num from  the  said  day  of  (6),  and  that  you  have  those  moneys, 
with  such  interest  as  aforesaid,  before  Us  [or,  in  the  Common  Pleas,  "  before  Our 
Justices,  "  or,  in  the  Exchequer,  "  before  the  Barons  of  Our  Exchequer,"  as  the  case 
may  be],  at  Westminster,  immediately  after  the  execution  hereof,  to  be  rendered  to 
the  said  A.  B. ;  and  that  you  do  all  such  things  as  by  the  statute  passed  in  the  second 
year  of  Our  reign  you  are  authorized  and  required  to  do  in  this  behalf.  And  in 
what  manner  you  shall  have  executed  this  Our  Writ  make  appear  to  Us  [or,  in  the 
Common  Pleas,  "  to  Our  Justices,"  or,  in  the  Exchequer,  "  to  the  Barons  of  Our  Ex- 
chequer," as  the  case  may  be,]  at  Westminster,  immediately  after  the  execution  hereof; 
and  have  you  there  then  this  Writ.  Witness  ,  at  Westminster,  the 
day  of              ,  in  the  year  of  our  Lord 

No.  %.—  Wrii  of  Fieri  Facias  on  a  Rule  or  Order  for  Payment  of  Money  and  Costs, 
made  in  an  Inferior  Court,  and  removed  into  one  of  the  Superior  Courts. 
Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.  We  command 
you,  that  [or,  if  sued  out  of  the  Court  of  Exchequer,  say,  "  We  command  you,  that 
you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same, 
and"]  of  the  goods  and  chattels  of  C.  D.  in  your  bailiwick  you  cause  to  be  made 
£  ,  which  *lately  in  [insert  the  style  of  the  court,]  by  a  rule  p*rQ 
[or  "order"]  of  the  said  court,  intituled                   [as  the  case  may  be,]  were  L  w 

(a)  The  costs  of  removing  the  rale  of  the  inferior  court  into  the  raperior  court 
(©)  The  day  on  which  the  costs  of  removing  the  rule  of  the  inferior  court  into  the  superior 
court,  were  taxed. 
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by  the  said  court  ordered  to  be  paid  by  the  said  0.  D.  to  A.  B.,  and  also  £ 
for  the  costs  of  the  said  rule  [or  "  order"]  by  the  said  court  also  ordered  to  be  paid 
by  the  said  C.  D.  to  the  said  A.  B. ;  which  said  rule  [or  "order"]  was  afterwards  on 
the  day  of  ,  in  the  year  of  our  Lord  ,  taxed  and  allowed 

by  Our  said  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas," 
as  the  case  may  be,]  by  an  order  of  that  Our  said  court,  [or  "  of  ,  one  of  the 

Justices  of  that  Our  Court,"  as  the  case  may  be,]  in  pursuance  of  the  statute  in  such 
case  made  and  provided ;  and  the  costs  and  charges  attendant  upon  the  application 
for  the  said  last-mentioned  order,  and  upon  the  said  removal,  were,  on  the  day 

of  ,  in  the  year  of  our  Lord  ,  taxed  and  allowed  by  Our  said  court 

of  Queen's  Bench  [or  "  Common  Pleas/'  or  "  Exchequer  of  Pleas,"  as  (he  case  may 
be,]  at  £  ;  and  We  further  command  you,  that  of  the  said  goods  and  chattels 

of  the  said  C.  D.  in  your  bailiwick  you  further  cause  to  be  made  the  said  £  (a), 

together  with  the  interest  on  the  said  three  several  sums  at  the  rate  of  four  pounds  per 
centum  per  annum  from  the  said  day  of  ,  in  the  year  of  our 

Lord  (b) ;  and  that  you  have  those  moneys,  with  such  interest  as  aforesaid, 

before  Us  [or,  in  the  Common  Pleas,  "before  Our  Justices,"  or,  in  the  Exchequer, 
"  before  the  Barons  of  Our  Exchequer,"  as  the  case  may  be,]  at  Westminster,  imme- 
diately after  the  execution  hereof,  to  be  rendered  to  the  said  A.  B. ;  and  that  you  do 
*Aft~l  a^  BUCn  th^S8  M  by  the  statute  passed  in  the  second  year  of  Our  reign  *you 
J  are  authorized  and  required  to  do  in  this  behalf.  And  in  what  manner  you 
shall  have  executed  thiB  Our  Writ  make  appear  to  us  [or,  in  the  Common  Pleas,  "  to 
Our  Justices,"  or,  in  the  Exchequer,  "  to  the  Barons  of  Our  Exchequer,"  as  the  case 
may  be,]  at  Westminster,  immediately  after  the  execution  hereof;  and  have  you  there 
then  this  writ.    Witness  ,  at  Westminster,  the  day  of  , 

in  the  year  of  our  Lord 

No.  9.— Writ  of  Elegit,  on  a  Judgment  for  Plaintiff. 
Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land Queen,  Defender  of  the  Faith ;  to  the  the  Sheriff  of  ,  greeting.  Whereas, 
A.  B.  lately  in  Our  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer 
of  Pleas,"  as  the  case  may  be,]  by  the  judgment  of  the  same  court  recovered  against 
C.  D.,  £  [the  amount  of  all  ike  moneys  recovered  by  the  judgment],  whereof  the 
said  C.  D.  is  convicted,  and  afterwards  the  said  A.  B.  come  into  Our  said  court,  and, 
according  to  the  form  of  the  statutes  in  such  case  made  and  provided,  chose  to  be 
delivered  to  him  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except 
his  oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments,  including  lands  and  hereditaments  of  copyhold  or 
customary  tenure,  in  your  bailiwick,  as  the  said  C.  D.,  or  any  person  in  trust  for  him, 
was  Beised  or  possessed  of  on  the  day  of  ,  in  the  year  of  our  Lord  (c),  on 
which  day  the  judgment  aforesaid  was  entered  up,  or  at  any  time  afterwards,  or  over 
which  the  said  C.  D.  on  that  day,  or  at  any  time  afterwards,  had  any  disposing  power 
which  he  might,  without  the  assent  of  any  other  person,  exercise  for  his  own  benefit,  to 
*£-n  hold  to  him  the  said  "goods  and  chattels  as  his  proper  goods  and  chattels,  and 
J  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments 
respectively,  according  to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns, 
according  to  the  form  of  the  said  statutes,  until  the  said  sum,  together  with  interest 
thereon  at  the  rate  of  four  pounds  per  centum  per  annum  from  the  day  of 
,  in  the  year  of  our  Lord  (d),  shall  have  been  levied.  Therefore  we  command 
you  that  [If  sued  out  of  the  Court  of  Exchequer,  say,  "  Therefore  We  command  you, 

(a)  The  costs  of  removing  the  rule  from  the  inferior  court  into  the  superior  court 
(6)  The  day  on  which  the  costs  of  removing  the  rule  from  the  inferior  court  into  the  superior 
court,  were  taxed. 

(c)  The  day  on  which  the  judgment  was  entered  up. 

(d)  The  day  on  which  the  judgment  was  entered,  or,  in  cue  the  judgment  was  entered  up 
prior  to  the  1st  of  October,  1838,  say,  "from  the  1st  day  of  October,  in  the  year  of  our  Lord 
1838/' 
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that  you  omit  not,  by  reason  of  any  liberty  of  your  county,  bnt  that  you  enter  the 
same,  and"]  without  delay  you  cause  to  be  delivered  to  the  said  A.  B.,  by  a  reason- 
able price  and  extent,  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick, 
except  his  oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tenements,  recto- 
ries, tithos,  rents,  and  hereditaments,  including  lands  and  hereditaments  of  copyhold 
or  customary  tenure,  in  your  bailiwick,  as  the  said  C.  D.,  or  any  person  in  trust  for 
him,  was  seised  or  possessed  of  on  the  said  day  of  ,(a)  or  at  any  time 

afterwards,  or  over  which  the  said  C.  D.  on  that  day,  or  at  any  time  afterwards,  had 
any  disposing  power,  which  he  might,  without  the  assent  of  any  other  person,  exer- 
cise for  his  own  benefit,  to  hold  the  said  goods  and  chattels  to  the  said  A.  B.  as  his 
proper  goods  and  chattels,  and  also  to  hold  the  said  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments  respectively,  according  to  the  natiire  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said  £  ,  together  with  interest 

as  aforesaid,  shall  have  been  levied.  And  in  what  manner  you  shall  have  executed 
this  Our  #writ  make  appear  to  Us  [or,  in  the  Common  Pleas,  "  to  Our  Jus-  r*an 
tices,"  or,  in  the  Exchequer,  "  to  the  Barons  of  Our  Exchequer,"  as  the  case  L 
may  be,]  at  Westminster,  immediately  after  the  execution  hereof,  under  your  seal 
and  the  seals  of  those  by  whose  oath  you  shall  make  the  said  extent  and  appraise- 
ment ;  and  have  you  there  then  this  writ.  Witness  ,  at  Westminster,  the 
day  of              ,  in  the  year  of  our  Lord 

No.  10.  Writ  of  Elegit  on  a  Rule  for  Payment  of  Money. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    Whereas 

lately  in  our  Court  of  Queen's  Bench,  [or  "  Common  Pleas,  or  "  Exchequer  of  Pleas," 
as  the  case  may  be,]  by  a  rule  of  the  said  court,  dated  the  day  of  ,  in 

the  year  of  our  Lord  ,  the  sum  of  £  was  ordered  to  be  paid  by  C.  D. 

to  A.  B.,  and  afterwards  the  said  A.  B.  came  into  Our  said  court,  and,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  chose  to  be  delivered  to  him 
all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and 
beasts  of  the  plough,  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments,  including  lands  and  hereditaments  of  copyhold  or  customary  tenure, 
in  your  bailiwick,  as  the  said  C.  D.,  or  any  person  in  trust  for  him,  was  seised  or 
possessed  of  on  the  day  of  ,  in  the  year  of  our  Lord  ,(6)  on 

which  day  the  said  rule  was  made,  or  at  any  time  afterwards,  or  over  which  the 
said  C.  D.  on  that  day,  or  at  any  time  afterwards,  had  any  disposing  power, 
which  he  might,  without  the  assent  of  any  other  person,  exercise  for  his  own 
benefit,  to  hold  to  him  the  said  goods  and  chattels  as  hiB  proper  goods  and  chattels, 
♦and  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  heredita-  r*™ 
ments  respectively,  according  to  the  nature  and  tenure  thereof,  to  him  and  to  L 
his  assigns,  until  the  said  sum,  together  with  interest  upon  the  same  at  the  rate  of 
four  pounds  per  centum  per  annum  from  the  said  day  of  ,  in  the  year 

of  our  Lord  ,(&)  shall  have  been  levied.    Therefore  We  command  you  that, 

[If  sued  out  of  the  Court  of  Exchequer,  say  "  Therefore  We  command  you,  that  you 
omit  not,  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same,  and"] 
without  delay,  you  cause  to  be  delivered  to  the  said  A.  B.,  by  a  reasonable  price  and 
extent,  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen 
and  beasts  of  the  plough,  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments,  including  lands  and  hereditaments  of  copyhold  or  cuBtomary 
tenure,  in  your  bailiwick,  as  the  said  C.  D.,  or  any  person  in  trust  for  him,  was 
seised  or  possessed  of  on  the  said  day  of  ,(&)  or  at  any  time  afterwards, 

or  over  which  the  said  C.  D.  on  that  day,  or  at  any  time  afterwards,  had  any  dis- 
posing power,  which  he  might,  without  the  assent  of  any  other  person,  exercise  for 

(a)  The  day  on  which  the  judgment  was  entered  up. 
(ft)  The  day  on  which  the  rule  was  made. 

D 
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his  own  benefit,  to  hold  the  said  goods  and  chattels  to  the  said  A.  B.  as  his  proper 
goods  and  chattels,  and  ahso  to  hold  the  said  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments  respectively,  according  to  the  nature  and  tenure  thereof 
to  him  and  to  his  assigns,  until  the  said  £  ,  together  with  interest  as 

aforesaid,  shall  have  been  levied.  And  in  what  manner  you  shall  have  executed 
this  Our  writ  make  appear  to  Us  [or,  in  the  Common  Pleas,  "to  our  Justices,"  or, 
in  the  Exchequer,  "  to  the  Barons  of  Our  Exchequer,"  as  the  case  may  be,]  at  West- 
£/,£-■  minster,  immediately  after  the  execution  hereof,  *under  your  seal  and  the 
J  seals  of  those  by  whose  oath  you  shall  make  the  said  extent  and  appraise- 
ment ;  and  have  you  there  then  this  writ.  Witness  ,  at  Westminster,  the 
day  of           ,  in  the  year  of  our  Lord 

No.  11.  Writ  of  Elegit,  on  a  Rule  for  Payment  of  Money  and  Costs. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    Whereas 

lately  in  Our  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of 
Pleas,"  as  the  case  may  be,]  by  a  rule  of  the  said  court,  dated  the  day  of 

,  in  the  year  of  our  Lord  ,  the  sum  of  £  was  ordered  to  be 

paid  by  C.  D.  to  A.  B.,  together  with  certain  costs  in  the  said  rule  mentioned,  which 
said  costs  were  afterwards,  on  the  day  of  ,  in  the  year  of  our  Lord 

,  taxed  and  allowed  by  Our  said  court  at  £  ;  and  afterwards  the  said 

A.  B.  came  into  Our  said  court,  and,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  chose  to  be  delivered  to  him  all  the  goods  and  chattels  of  the 
said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and  also  all 
such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments,  including  lands  and 
hereditaments  of  copyhold  or  customary  tenure,  in  your  bailiwick,  as  the  said  C.  D., 
or  any  one  in  trust  for  him,  was  seised  or  possessed  of  on  the  day  of  , 

in  the  year  of  our  Lord  ,(a)  or  at  any  time  afterwards,  or  over  which  the 

said  C.  D.  on  that  day,  or  at  any  time  afterwards,  had  any  disposing  power,  which 
he  might,  without  the  assent  of  any  other  person,  exercise  for  his  own  benefit,  to  hold 
*£  r-i  to  him  the  said  goods  and  chattels  as  his  proper  goods  and  "chattels,  and  to  hold 
J  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns,  until  the  said 
two  several  sums,  together  with  interest  upon  the  same  at  the  rate  of  four  pounds  per 
centum  per  annum  from  the  said        day  of  ,  in  the  year  of  our  Lord  ,(a) 

shall  have  been  levied.  Therefore  We  command  you,  that,  [If  sued  out  of  the  Court 
of  Exchequer,  say,  "  Therefore  We  command  you,  that  you  omit  not,  by  reason  of  any 
liberty  of  your  county,  but  that  you  enter  the  same,  and"]  without  delay,  you  cause  to 
be  delivered  to  the  said  A.  B.,  by  a  reasonable  price  and  extent,  all  the  goods  and 
chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough, 
and  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments, 
including  lands  and  hereditaments  of  copyhold  or  customary  tenure  in  your  bailiwick, 
as  the  said  C.  D.,  or  any  person  in  trust  for  him,  was  seised  or  possessed  of  on  the 
said  day  of  ,{a)  or  at  any  time  afterwards,  or  over  which  the  said 

C.  D.,  on  that  day,  or  at  any  time  afterwards,  had  any  disposing  power,  which  he 
might,  without  the  assent  of  any  other  person,  exercise  for  his  own  benefit,  to  hold 
the  said  goods  and  chattels  to  the  Baid  A.  B.  as  his  proper  goods  and  chattels,  and 
also  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments 
respectively,  according  to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns, 
until  the  said  two  several  sums  of  £  and  £  ,  together  with  interest 

as  aforesaid,  shall  have  been  levied.  And  in  what  manner  you  shall  have  executed 
this  Our  writ  make  appear  to  Us  [or,  in  the  Common  Pleas,  "  to  Our  Justices,"  or,  in 
the  Exchequer,  "to  the  Barons  of  Our  Exchequer,"  as  the  case  may  be,]  at  West- 

(a)  The  day  on  which  the  costs  of  the  rule  were  taxed. 
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minster,  *immediately  after  the  execution  hereof,  under  your  seal  and  the 
aeals  of  those  by  whose  oath  you  shall  make  the  said  extent  and  appraise- 
ment ;  and  have  you  there  then  this  writ.    Witness  ,  at  Westminster,  the 
day  of          ,  in  the  year  of  our  Lord 

No.  12. —  Writ  of  Elegit,  on  a  Judgment  of  an  Inferior  Court,  removed  into  one  of  the 

Superior  Courts. 
Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    Whereas  A.  B. 

lately  in  [insert  the  style  of  the  court],  by  the  judgment  of  the  said  court 

recovered  against  C.  D.  £  ,  whereof  the  said  C.  D.  is  convicted :  And  whereas 

the  said  judgment  was  afterwards,  on  the  day  of  ,  in  the  year  of  our  Lord  , 
removed  into  Our  Court  of  Queen's  Bench,  [or  "  Common  Pleas,"  or  "  Exchequer 
of  Pleas,"  as  the  case  mag  be,]  by  virtue  of  an  order  of  that  Our  said  court,  [or  "  of 

,  one  of  the  Justices  of  that  Our  said  court,11  as  the  case  mag  be,]  in  pursuance 
of  the  statute  in  that  case  made  and  provided,  and  the  costs  and  charges  attendant 
upon  the  application  for  the  said  order,  and  upon  the  said  removal,  were  afterwards, 
on  the  day  of  ,  in  the  year  of  our  Lord  ,  taxed  and  allowed  by  Our  said 
Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  "Exchequer  of  Pleas,"  as  the  case 
mag  be],  at  £  ;  and  afterwards  the  said  A.  B.  came  into  that  Our  said  court 

[or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  mag  be,]  and,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  chose  to  be  delivered  to 
him  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen 
and  beasts  of  the  plough,  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments,  including  lands  and  hereditaments  of  copyhold  or  customary 
tenure,  in  your  bailiwick,  as  the  *Baid  C.  D.,  or  any  person  in  trust  for  him,  r+nn 
was  seised  or  possessed  of  on  the  said       day  of      ,  in  the  year  of  our  Lord  *- 

aforesaid,(a)  or  at  .any  time  afterwards,  or  over  which  the  said  G.  D.  on  that  day, 
or  at  any  time  afterwards,  had  any  disposing  power,  which  he  might,  without  the 
assent  of  any  other  person,  exercise  for  his  own  benefit,  to  hold  to  him  the  said  goods 
and  chattels  as  his  proper  goods  and  chattels,  and  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments  respectively,  according  to  the  nature  and 
tenure  thereof,  to  him  and  to  his  assigns,  until  the  Baid  two  several  sums,  together 
with  interest  upon  the  same  at  the  rate  of  four  pounds  per  centum  per  annum  from 
the  said  day  of  ,  in  the  year  of  our  Lord  (a),  shall  have  been  levied. 

Therefore  We  command  you,  that  [If  sued  out  of  the  Court  of  Exchequer,  sag, 
*'  Therefore  We  command  you,  that  you  omit  not  by  reason  of  any  liberty  of  your 
county,  but  that  you  enter  the  same,  and"]  without  delay,  you  cause  to  be  delivered 
to  the  said  A.  B.,  by  a  reasonable  price  and  extent,  all  the  goods  and  chattels  of  the 
said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and  also  all 
such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments,  including  lands  and 
hereditaments  of  copyhold  or  customary  tenure,  in  your  bailiwick,  as  the  said  C.  D.t 
or  any  one  in  trust  for  him,  was  seised  or  possessed  of  on  the  said  day  of  (a), 
or  at  any  time  afterwards,  or  over  which  the  said  C.  D.  on  that  day,  or  at  any  time 
afterwards,  had  any  disposing  power,  which  he  might,  without  the  assent  of  any  other 
person,  exercise  for  his  own  benefit,  to  hold  the  said  goods  and  chattels  to  the  said  A. 
B.  as  his  proper  goods  and  chattels,  and  also  to  hold  the  said  lands,  tenements,  rec- 
tories, tithes,  rents,  and  hereditaments  ^^respectively,  according  to  the  nature  r*fio 
and  tenure  thereof,  to  him  and  to  his  assigns,  until  the  said  two  several  sums  L 
of  £  and  £  ,  together  with  interest  as  aforesaid,  shall  have  been  levied. 

And  in  what  manner  you  shall  have  executed  this  Our  writ  make  appear  to  Us  [or,  in 
the  Common  Pleas,  "  to  Our  Justices,"  or,  in  the  Exchequer,  "  to  the  Barons  of  Our 
Exchequer,"  as  the  case  mag  be]  at  Westminster,  immediately  after  the  execution 
hereof,  under  your  seal  and  the  seals  of  those  by  whose  oath  you  shall  make  the  said 

(a)  The  day  on  which  the  cost*  of  removing  the  judgment  were  taxed. 
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extent  and  appraisement;  and  have  you  there  then  this  writ.    Witness  ,  at 

Westminster,  the  day  of  ,  in  the  year  of  our  Lord 

No.  13. —  Writ  of  Elegit,  on  a  Rule  or  Order  for  Payment  of  Money,  made  in  an 
Inferior  Court,  and  removed  into  one  of  the  Superior  Courts, 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    Whereas 

lately  in  [insert  the  style  of  the  court],  by  rule  [or  "order"]  of  the  said 

court,  intituled  [as  the  case  may  be],  the  sum  of  £  was  by  the  said 

court  ordered  to  be  paid  by  C.  D  to  A.  B. :  And  whereas  the  said  rule  [or  "  order] 
was  afterwards,  on  the         day  of  ,  in  the  year  of  our  Lord  ,  removed 

into  Our  Court  of  Queen's  Bench  [or  "  Common  Pleas/'  or  "  Exchequer  of  Pleas,"  as 
the  case  may  be,]  by  virtue  of  an  order  of  that  Our  said  court,  [or  "  of  ,  one 

of  the  Justices  of  that  Our  said  court,"  as  the  case  may  be],  in  pursuance-  of  the 
statute  in  that  case  made  and  provided,  and  the  costs  and  charges  attendant  upon 
the  application  for  the  said  last-mentioned  order  and  upon  the  said  removal  were 
afterwards,  on  the  day  of  ,  in  the  year  of  our  Lord  ,  taxed  and 

3ij/»q-i  allowed  by  Our  said  Court  of  Queen's  Bench,   [or,  *Common  Pleas,"  or 
-I  "Exchequer  of  Pleas,"  as  the  case  may  be],  at  £  ,  and  afterwards  the 

said  A.  B.  came  into  that  Our  said  court,  and,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  chose  to  be  delivered  to  him  all  the  goods  and  chattels 
of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and 
also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments,  including 
lands  and  hereditaments  of  copyhold  or  customary  tenure,  in  your  bailiwick,  as  the 
said  C.  D.,  or  any  person  in  trust  for  him,  was  seised  or  possessed  of  on  the  said 
day  of  ,  in  the  year  of  our  Lord  ,(a)  or  at  any  time  afterwards, 

or  over  which  the  said  G.  D.  on  the  said  day  of  9(a)  or  at  any  time 

afterwards,  had  any  disposing  power,  which  he  might,  without  the  assent  of  any 
other  person,  exercise  for  his  own  benefit,  to  hold  to  him  the  said  goods  and  chattels 
as  his  proper  goods  and  chattels,  and  to  hold,  the  said  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments  respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said  two  several  sums,  together  with 
interest  on  the  same  at  the  rate  of  four  pounds  per  centum  per  annum  from  the  said 
day  of  ,(a)  shall  have  been  levied.   Therefore  We  command  you,  that  [If 

sued  out  of  the  Court  of  Exchequer,  say,  "  Therefore,  we  command  you,  that  you  omit 
not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same,  and"]  without 
delay  you  cause  to  be  delivered  to  the  said  A.  B.,  by  a  reasonable  price  and  extent,  all 
the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of 
the  plough,  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and  heredita- 
^7rn  ments,  including  land  sand  hereditaments  of  copyhold  or  customary  "tenure 
J  in  your  bailiwick,  as  the  said  C.  D.,  or  any  one  in  trust  for  him,  was  seised 
or  possessed  of  on  the  said  day  of  ,(<z)  or  at  any  time  afterwards,  or  over 

which  the  said  C.  D.  on  that  day,  or  at  any  time  afterwards,  had  any  disposing  power, 
which  he  might,  without  the  assent  of  any  other  person,  exercise  for  his  own  benefit, 
to  hold  the  said  goods  and  chattels  to  the  said  A.  B.,  as  his  proper  goods  and  chattels, 
and  also  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments 
respectively,  according  to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns, 
until  the  said  several  sums  of  £  and  £  ,  together  with  interest  as  afore- 

said, shall  have  been  levied.  And  in  what  manner  you  shall  have  executed  this 
Our  writ  make  appear  to  Us  [or,  in  the  Common  Pleas,  "  to  Our  Justices,"  or,  in  the 
Exchequer,  "  to  the  Barons  of  Our  Exchequer,"  as  the  case  may  be,]  at  Westminster, 
immediately  after  the  execution  hereof,  under  your  seal  and  the  seals  of  those  by 
whose  oath  you  shall  make  the  said  extent  and  appraisement;  and  have  you  there 

(a)  The  day  on  which  the  costs  of  removing  the  rule  of  the  inferior  court  into  the  superior 
court  were  taxed. 
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then  this  writ.     Witness  ,  at  Westminster,  the  day  of  ,  in 

the  year  of  our  Lord 

No.  14. — Writ  of  Elegit,  on  a  Rule  or  Order  for  Payment  of  Money  and  Costs,  made 
in  an  Inferior  Court,  and  removed  into  one  of  the  Superior  Courts. 
Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    Whereas 

lately  in  [insert  the  style  of  the  court],  by  a  rule  [or  "order"]  of  the  said 

court,  intituled  [as  the  case  may  be,],  the  sum  of  £  was  by  the  said 

court  ordered  to  be  paid  by  C.  D.  to  A.  B.,  together  with  the  costs  of  the  said 
rule  [or  "  order"]  which  said  *costs  were  afterwards,  on  the  day  of  r^»r-j 

,  in  the  year  of  our  Lord  ,  taxed  and  allowed  by  the  said  court  L 

at  £  :  And  whereas  the  said  rule  [or  "  order"]  was  afterwards,  on  the 

day  of  ,  in  the  year  of  our  Lord  ,  removed  into  Our  Court  of  Queen's 

Bench,  [or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be,]  by  virtue 
of  an  order  of  that  Our  said  court  [or  "  of  ,  one  of  the  Justices  of  that  Our  said 

court,  as  the  case  may  be,]  in  pursuance  of  the  statute  in  that  case  made  and  pro- 
vided, and  the  costs  and  charges  attendant  upon  the  application  for  the  said  last- 
mentioned  order,  and  upon  the  said  removal,  were  afterwards,  on  the  day  of 
,  in  the  year  of  our  Lord  ,  taxed  and  allowed  by  Our  said  Court  of 
Queen's  Bench,  [or  "Common  Pleas,"  or  "Exchequer  of  Pleas,"  as  the  case  may  be,] 
at  £  ;  and  afterwards  the  said  A.  B.  came  into  Our  said  Court  of  Queen's 
Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be,]  and, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided,  chose  to  be 
delivered  to  him  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except 
his  oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments,  including  lands  and  hereditaments  of  copyhold  or 
customary  tenure,  in  your  bailiwick,  as  the  said  C.  D.,  or  any  person  in  trust  for  him, 
was  seised  or  possessed  of  on  the  said  day  of  (a),  or  at  any  time  afterwards,  or 
over  which  the  said  CD.  on  that  day,  or  at  any  time  afterwards,  had  any  disposing 
power  which  he  might,  without  the  assent  of  any  other  person,  exercise  for  his  own 
benefit,  to  hold  to  him  the  said  goods  and  chattels  as  his  proper  goods  and  chattels, 
and  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments 
•respectively,  according  to  the  nature  thereof,  to  him  and  to  his  assigns,  r*7o 
until  the  said  three  several  sums,  together  with  interest  upon  the  same  L 
at  the  rate  of  four  pounds  per  centum  per  annum  from  the  said  day  of 
(a),  shall  have  been  levied.  Therefore  we  command  you  that  [If  sued  out  of 
the  Court  of  Exchequer,  say,  "  Therefore  We  command  you,  that  you  omit  not  by 
reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same,  and"]  without 
delay  you  cause  to  be  delivered  to  the  said  A.  B.,  by  a  reasonable  price  and  extent, 
all  die  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and 
beasts  of  the  plough,  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments,  including  lands  and  hereditaments  of  copyhold  or  customary  tenure, 
in  your  bailiwick,  as  the  said  C.  D.,  or  any  person  in  trust  for  him,  was  seised  or 
possessed  of  on  the  said  day  of  (a),  or  at  any  time  afterwards,  or 
over  which  the  said  C.  D.  on  that  day,  or  at  any  time  afterwards,  had  any  disposing 
power,  which  he  might,  without  the  assent  of  any  other  person,  exercise  for  his  own 
benefit,  to  hold  the  said  goods  and  chattels  to  the  said  A.  B.  as  his  proper  goods 
and  chattels,  and  also  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments  respectively,  according  to  the  nature  and  tenure  thereof,  to  him 
and  to  his  assigns,  until  the  said  three  several  sums  of  £  ,  and  £  , 
and  £  ,  together  with  interest  as  aforesaid,shall  have  been  levied.  And 
in  what  manner  you  shall  have  executed  this  Our  writ  make  appear  to  Us  [or,  in 

(a)  The  day  on  which  the  costs  of  removing  the  role  of  the  inferior  court  into  the  superior 
court  were  taxed. 
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the  Common  Pleas,  "to  Our  Justices,"  or,  in  the  Exchequer,  "to  the  Barons  of  Our 
Exchequer,"  as  the  case  may  be,]  at  Westminster,  immediately  after  the  execution 
hereof,  under  your  seal  and  the  seals  -of  those  by  whose  oath  you  shall  make  the 
*7qi  *said  extent  and  appraisement;  and  have  you  there  then  this  writ  Wit- 
J  ness  ,  at  Westminster,  the  day  of  ,  in  the 

year  of  our  Lord 

No.  15. — Writ  of  Capias  ad  Satisfaciendum  on  a  Judgment  for  Plaintiff. 
Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.  We  com- 
mand you,  that  you  [If  sued  out  of  the  Court  of  Exchequer,  say,  "  We  command  you 
that  you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the 
same,  and"]  take  C.  D.  if  he  Bhall  be  found  in  your  bailiwick,  and  him  safely  keep, 
so  that  you  may  have  his  body  before  Us,  [or,  in  the  Common  Pleas,  "  before  Our 
Justices,  "  or,  in  the  Exchequer,  "  before  the  Barons  of  Our  Exchequer,"  as  the  case 
may  be],  at  Westminster,  immediately  after  the  execution  hereof,  to  satisfy  A.  B. 
£  [the  amount  of  all  the  moneys  recovered  by  (he  judgment,]  which  the  said  A. 
B.  lately  in  Our  Court  of  Queen's  Bench,  [or  "  Common  Pleas,"  or  "  Exchequer  of 
Pleas,"  as  the  case  may  be],  recovered  against  the  said  C.  D.,  whereof  the  said  C.  D. 
is  convicted,  together  with  interest  upon  the  said  sum,  at  the  rate  of  four  pounds  per 
centum  per  annum,  from  the  day  of  ,  in  the  year  of  our  Lord 
(a),  on  which  day  the  judgment  aforesaid  was  entered  up ;  and  have  you 
there  then  this  writ.  Witness  ,  at  Westminster,  the  day  of 
,  in  the  year  of  our  Lord 

+rjA-t  *No.  16.—  Writ  of  Capias  ad  Satisfaciendum  on  a  Judgment  for  Defendant* 
J      Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    We  com- 

mand you,  that  you  take  [If  sued  out  of  the  Court  of  Exchequer,  say,  "  that  you  omit 
not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same  and  take"] 
A.  B.  if  he  shall  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  may 
have  his  body  before  Us  [or,  in  the  Common  Pleas,  before  Our  Justices,"  or,  in  the 
Exchequer,  "  before  the  Barons  of  Our  Exchequer,"  as  the  case  may  be],  at  West- 
minster, immediately  after  the  execution  hereof,  to  satisfy  C.  D.  £  ,  which 
lately  in  Our  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas," 
as  the  case  may  be],  were  awarded  to  the  said  C.  D.,  for  his  costs  of  defence  in  an 
action  lately  prosecuted  in  our  said  court  by  the  said  A.  B.  against  the  said  C.  D., 
whereof  the  said  A.  B.  is  convicted,  together  with  interest  upon  the  said  sum  at  the 
rate  of  four  pounds  per  centum  per  annum  from  the  day  of  ,  in  the 
year  of  our  Lord  (a),  on  which  day  the  judgment  aforesaid  was  entered  up ; 
and  have  you  there  then  this  Writ  Witness  ,  at  Westminster,  the 
day  of              ,  in  the  year  of  our  Lord 

No.  17. — Writ  of  Capias  ad  Satisfaciendum  on  a  Pule  for  Payment  of  Money, 
^tor-i       Victoria,  by  the  Grace  of  God  of  the  United  *Kingdom  of  Great  Britain  and 

-I  Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting. 

We  command  you,  that  you  take  [If  sued  out  of  the  Court  of  Exchequer,  say,  "  We 
command  you,  that  you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that 
you  enter  the  same,  and  take"]  C.  D.,  if  he  shall  be  found  in  your  bailiwick,  and 
him  safely  keep,  so  that  you  may  have  his  body  before  Us  [or,  in  the  Common  Pleas, 
"  before  Our  Justices,"  or,  in  (he  Exchequer,  "  before  the  Barons  of  Our  Exchequer," 
as  the  case  may  be],  at  Westminster,  immediately  after  the  execution  hereof,  to  satisfy 
A.  B.  £  ,  which  lately  in  Our  Court  of  Queen's  Bench  [or  "  Common  Pleas," 

(a)  The  day  on  which  the  judgment  was  entered  up,  or,  if  entered  up  prior  to  the  let  of 
October,  1838,  say  "  from  the  1st  day  of  October,  in  the  year  of  our  Lord  1838/'  omitting  the 
words,  "on  which  day  the  judgment  aforesaid  was  entered  up." 
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or  "  Exchequer  of  Pleas,"  as  (he  case  may  be],  by  a  rule  of  Our  said  court,  dated  the 
day  of  ,  in  the  year  of  our  Lord  ,  were  ordered  to  be 

paid  by  the  said  C.  D.  to  the  said  A.  B.,  and  further  to  satisfy  the  said  A.  B.  interest 
upon  the  said  sum  at  the  rate  of  four  pounds  per  centum  per  annum  from  the  day 
and  year  aforesaid;  (a)  and  have  you  there  then  this  writ    Witness  ,  at 

Westminster,  the  day  of  ,  in  the  year  of  our  Lord 

No.  18.— Writ  of  Capias  ad  Satisfaciendum,  on  a  Rule  for  Payment  of  Money  and 

Costs. 
Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    We  command 

you,  that  you  take  [If  sued  out  of  the  Court  of  Exchequer,  say  "  We  command  you, 
that  you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the 
same,  and  take1']  C.  D.  if  he  shall  be  found  in  your  bailiwick,  and  him  safely  keep, 
so  that  *you  may  have  his  body  before  Us  [or,  in  the  Common  Pleas,  "  before  1-*** 
Our  Justices,"  or,  in  the  Exchequer,  "  before  the  Barons  of  Our  Exchequer,"  L 
as  the  case  may  be]  at  Westminster,  immediately  after  the  execution  hereof,  to  satisfy 
A.  B.  £  which  lately  in  Our  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or 

"  Exchequer  of  Pleas,"  as  the  case  may  be]  by  a  rule  of  Our  said  court,  dated  the 
day  of         ,  in  the  year  of  our  Lord         ,  were  ordered  to  be  paid  by  the  said  C.  D. 
to  the  said  A.  B.,  together  with  certain  costs  in  the  said  rule  mentioned,  which  said 
costs  have  been  taxed  and  allowed  by  Our  said  court  at  £  [the  amount  of  the 

allocatur  or  aUocaturs,  if  more  than  one,]  and  further  to  satisfy  the  said  C.  D.  the 
said  last-mentioned  sum,  together  with  interest  upon  the  said  two  several  sums 
at  the  rate  of  four  pounds  pet  centum  per  annum  from  the  day  of  ,  in 

the  year  of  our  Lord  (o),  on  which  day  the  said  costs  were  taxed ;  and  have 

you  there  then  this  writ.    Witness  ,  at  Westminster,  the  day  of  , 

in  the  year  of  our  Lord 

No.  19. — Writ  of  Capias  ad  Satisfaciendum,  on  a  Rule  for  Payment  of  Costs  only. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    We  com- 

mand you,  that  you  take  [If  sued  out  of  the  Court  of  Exchequer,  say  "  We  command 
you,  that  you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter 
the  same,  and  take"]  C.  D.,  if  he  should  be  found  in  your  bailiwick,  and  him  safely 
keep,  so  that  you  may  have  his  body  before  Us  [or,  in  the  Common  Pleas,  r+rjn 
*"  before  Our  Justices,"  or,  in  the  Exchequer,  "  before  the  Barons  of  our  Ex-  *■ 
chequer,"  as  the  case  may  be]  at  Westminster,  immediately  after  the  execution  hereof, 
to  satisfy  A.  B.  £  ,  for  certain  costs  which  by  a  rule  of  Our  Court  of  Queen's 

Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be,]  dated 
the  day  of  ,  in  the  year  of  our  Lord  ,  were  ordered  to  be  paid  by 

the  said  C.  D.  to  the  said  A.  B.,  which  said  costs  have  been  taxed  and  aljowed  by 
Our  said  court  at  the  said  sum,  and  further  to  satisfy  the  said  C.  D.  interest  upon  the 
eaid  sum  at  the  rate  of  four  pounds  per  centum  per  annum  from  the  day  of 

,  in  the  year  of  our  Lord  (c) ;  and  have  you  there  then  this  writ. 

Witness  at  Westminster,  on  the  day  of  ,  in  the  year  of  our 

Lord 

No.  20.—  Writ  of  Capias  ad  Satisfaciendum,  on  a  Judgment  in  an  Inferior  Court, 
removed  into  one  of  the  Superior  Courts. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland 

(a)  Tbe  day  on  which  the  rule  was  made,  or,  if  it  was  made  prior  to  the  1st  of  October,  1838, 
aay  "  from  the  lit  day  of  October,  in  the  year  of  oar  Lord  1838." 

(o)  Tbe  day  on  which  the  cobU  of  the  rule  were  taxed.  If  interest  be  claimed  on  the  principal 
money  from  the  dato  of  the  rale,  alter  the  form  accordingly. 

(e)  Tto  day  on  which  the  costs  of  the  rale  were  taxed,  or,  If  there  have  been  several  allo- 
cators, the  day  on  which  the  last  allocatur  was  made. 
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Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    We  command  yon, 

that  you  take  [If  sued  out  of  the  Court  of  Exchequer,  say  "  We  command  you,  that 
you  omit  not*  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same, 
and  take"]  C.  D.,  if  he  shall  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that 
you  may  have  his  body  before  Us  [or,  in  the  Common  Pleas,  "  before  Our  Justices," 
or,  in  the  Exchequer,  "  before  the  Barons  of  Our  Exchequer,"  as  (he  case  may  be]  at 
Westminster,  immediately  after  the  execution  hereof,  to  satisfy  A.  B.,  £  , 

*7fl1  wn*cn  ^e  fla^  A-  **•  lately  *in  [insert  the  style  of  the  court],  by  the 

J  judgment  of  the  said  court,  recovered  against  the  said  0.  D.,  whereof  the  said 
C.  D.  is  convicted ;  and  which  judgment  was  afterwards,  on  the  day  of  , 

in  the  year  of  our  Lord  ,  removed  into  Our  Court  of  Queen's  Bench  [or  "  Com- 

mon Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be]  by  virtue  of  an  order  of 
that  Our  said  court  [or  "  of  ,  one  of  the  Justices  of  that  Our  said  court,"  as  the 

case  may  be],  in  pursuance  of  the  statute  in  such  case  made  and  provided,  and  the 
costs  and  charges  attendant  upon  the  application  for  the  said  order,  and  upon  the 
said  removal,  were,  on  the  day  of  ,  in  the  year  of  our  Lord  ,  taxed 

and  allowed  by  Our  said  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exche- 
quer of  Pleas,"  as  the  case  may  be]  at  £  ,  and  further  to  satisfy  the  said  A.  B. 
the  said  £  (a),  together  with  interest  upon  the  staid  two  several  sums  at  the 
rate  of  four  pounds  per  centum  per  annum  from  the  said  day  of  , 
in  the  year  of  our  Lord  (6) ;  and  have  you  there  then  this  writ  Witness  , 
at  Westminster,  this             day  of            ,  in  the  year  of  our  Lord 

Ko.  21. — Writ  of  Capias  ad  Satisfaciendum  on  a  Rule  or  Order  of  an  Inferior  Court 
for  Payment  of  Money,  removed  into  one  of  the  Superior  Courts. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    We  command  you, 

that  you  take  [If  sued  out  of  the  Court  of  Exchequer,  say  "  We  command  you,  that 
*7Q1  y°u  om**  nofc,  kv  rea80n  °f  ttny  liberty  of  your  county,  but  that  you  *enter  the 
•J  same,  and  take"]  C.  D.,  if  he  shall  be  found  in  your  bailiwick,  and  him  safely 
keep,  so  that  you  may  have  his  body  before  Us  [or,  in  the  Common  Pleas,  "  before 
Our  Justices,"  or,  in  the  Exchequer,  "  before  the  Barons  of  Our  Exchequer,"  as  the 
case  may  be]  at  Westminster,  immediately  after  the  execution  hereof,  to  satisfy  A.  B. 
£  ,  which  lately  in  [insert  the  style  of  the  court],  by  a  rule  [or  "order"] 

of  the  said  court,  intituled  [as  the  case  may  be],  were  ordered  to  be  paid  by 

the  said  C.  D.  to  the  said  A.  B.,  and  which  rule  [or  "  order"]  was  afterwards,  on 
the  day  of  ,  in  the  year  of  our  Lord  ,  removed  into  Our  Court 

of  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may 
be,]  by  an  order  of  that  Our  said  court  [or  "  of  f  one  of  the  Justices  of  that 

Our  said  Court"  as  the  case  may  be],  in  pursuance  of  the  statute  in  such  case  made 
and  provided,  and  the  costs  and  charges  attendant  upon  the  application  for  the  said 
last-mentioned  order,  and  upon  the  said  removal,  were,  on  the  day  of  , 

in  the  year  of  our  Lord  ,  taxed  and  allowed  by  Our  said  Court  of  Queen's 

Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be,]  at  £  , 
and  also  to  satisfy  the  said  A.  B.  the  said  £  (c),  together  with  interest  on  the 

said  two  several  sums  at  the  rate  of  four  pounds  per  centum  per  annum  from  the 
said  day  of  ,  in  the  year  of  our  Lord  (6) ;  and  have  you  there  then 

this  writ.    Witness  ,  at  Westminster,  the  day  of  ,  in  the  year  of 

our  Lord 

(a)  The  coat*  attendant  npon  the  removal  of  the  judgment  ont  of  the  inferior  court  into  the 
superior  court 
(6)  The  day  on  which  the  ooata  of  removal  were  taxed, 
(c)  The  cost*  of  removing  the  rule  of  the  inferior  court  into  the  superior  court 
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•No.  22. — Writ  of  Capias  ad  Satisfaciendum  on  a  Rule  or  Order  of  an  In-  r^«A 
'trior  Court,  for  Payment  of  Money  and  Costs,  removed  into  one  of  the  L  ou 
Superior  Courts. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    We  com- 

mand you,  that  you  take  [If  sued  out  of  the  Court  of  Exchequer,  "  We  command 
you,  that  you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter 
the  same,  and  take'1]  C.  D.,  if  he  shall  be  found  in  your  bailiwick,  and  him  safely 
keep,  so  that  you  may  have  his  body  before  Us  [or,  in  the  Common  Pleas,  "  before 
our  Justices,"  or,  in  the  Exchequer,  "  before  the  Barons  of  our  Exchequer/'  as  the 
ease  may  be,]  at  Westminster,  immediately  after  the  execution  hereof,  to  satisfy  A. 
B.  £  ,  which  lately  in  [insert  the  style  of  the  court],  by  a  rule  [or  "  order"] 

of  the  said  court,  intituled,  &c.  [as  the  case  may  be],  were  by  the  said  court  ordered 
to  be  paid  by  the  said  C  D.  to  the  said  A.  B.,  and  also  £  for  the  costs  of  the 

said  rule  by  the  said  court  also  ordered  to  be  paid  by  the  said  C.  D.  to  the  said  A.  B., 
which  said  rule  [or  "  order"]  was  afterwards,  on  the  day  of  ,  in 

the  year  of  our  Lord  ,  removed  into  Our  Court  of  Queen's  Bench  [or  "Common 

Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be],  by  an  order  of  that  Our  said 
court,  [or  "  of  ,  one  of  the  Justices  of  that  Our  said  court,"  as  the  case  may 

be,]  in  pursuance  of  the  statute  in  such  case  made  and  provided ;  and  the  costs 
and  charges  attendant  upon  the  application  for  the  said  last-mentioned  order,  and 
upon  the  said  removal,  were,  on  the  day  of  ,  in  the  year  of  our  Lord 

,  taxed  and  allowed  by  Our  said  Court  of  Queen's  Bench  [or  "Common  Pleas," 
or  "Exchequer  of  Pleas,"  as  the  case  may  be],  at  £  ;  and  also  to  "satisfy  i-^-. 
the  said  A.  B.  the  said  £  (a),  together  with  interest  on  the  said  three  *- 

aeveral  sums  at  the  rate  of  four  pounds  per  centum  per  annum  from  the 
day  of  ,  in  the  year  of  our  Lord  (b) ;  and  have  you  there  then  this 

writ.    Witness  ,  at  Westminster,  the  day  of  ,  in  the  year  of  our 

Lord 

No.  23. — Writ  of  Habere  Facias  in  Ejectment,  upon  a  Judgment  by  Default. 
Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.    Whereas, 

A.  B.,  lately  in  our  Court  of  Queen's  Bench,  [or  "  Common  Pleas,  or  "  Exchequer  of 
Pleas,"  as  the  case  may  be,]  by  the  judgment  of  the  same  court  recovered  possession 
of  [here  describe  the  property  as  in  the  writ  of  ejectment,  or,  if  part  only  of  the  land 
has  been  recovered,  describe  such  part  as  in  the  judgment],  with  the  appurtenances, 
in  your  bailiwick :  Therefore,  We  command  you,  that  [If  sued  out  of  the  Court  of 
Exchequer,  say  "  Therefore  We  command  you,  that  you  omit  not,  by  reason  of  any 
liberty  of  your  county,  but  that  you  enter  the  same,  and"]  without  delay,  you  cause 
the  said  A.  B.  to  have  possession  of  the  said  land  and  premises,  with  the  appurte- 
nances :  And  in  what  manner  you  have  executed  this  Our  writ  make  appear  to 
Us  [or,  in  the  Common  Pleas,  "  to  Our  Justices,"  or,  in  the  Exchequer,  "  to  the 
Barons  of  Our  Exchequer,"  as  the  case  may  be,]  at  Westminster,  immediately  upon 
the  execution  hereof,  and  have  yon  there  then  this  writ.    Witness  ,  at 

Westminster,  the  day  of  ,  in  the  year  of  our  Lord 

♦No.  24. —  Writ  of  Habere  Facias  and  Fieri  Facias  for  Costs,  upon  a  Judg-  r>og 
ment  for  Plaintiff  in  Ejectment,  where  Defendant  has  appeared.  *- 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith;  to  the  Sheriff  of  ,  greeting.    Whereas 

A.  B.  lately  in  Our  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer 

(a)  Tbe  coaU  of  removing  the  rale  from  the  inferior  court  into  the  superior  court 

(&)  The  day  on  which  the  cost!  of  removing  the  rale  from  the  inferior  court  were  taxed. 

F 
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of  Pleas/'  as  the  case  may  be,]  recovered  possession  of  [here  describe  the  property 
as  in  the  writ  of  ejectment,  or,  if  part  only  of  the  land  has  been  recovered,  describe 
such  part  as  in  the  judgment],  with  the  appurtenances,  in  your  bailiwick,  in  an  action 
of  ejectment  at  the  suit  of  the  said  A.  B.  against  0.  D. ;  Therefore  We  command 
you,  that  without  delay  you  cause  the  said  A.  B.  to  have  possession  of  the  said  land 
and  premises,  with  the  appurtenances ;  and  We  also  command  you  that  [If  sued 
out  of  the  Court  of  Exchequer,  say,  "  and  We  also  command  you,  that  you  omit  not 
by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same,  and  that"]  of 
the  goods  and  chattels  of  the  said  0.  D.  in  your  bailiwick,  you  cause  to  be  made 
£»  ,  which  the  said  A.  B.  lately  in  Our  said  court  recovered  against  the  said 

C.  D.  for  the  said  A.  B.'s  costs  of  the  said  suit,  whereof  the  said  C.  D.  is  convicted, 
together  with  interest  upon  the  said  sum  at  the  rate  of  four  pounds  per  centum  per 
annum  from  the  day  of  ,  in  the  year  of  our  Lord         ,  on  which  day  the 

judgment  aforesaid  was  entered  up ;  and  have  that  money  and  interest  aforesaid  in. 
Our  said  court  immediately  after  the  execution  hereof,  to  be  rendered  to  the  said  A. 
B. ;  and  that  you  do  all  things  as  by  the  statute  passed  in  the  second  year  of  Our 
reign  you  are  authorized  and  required  to  do  in  that  behalf:  And  in  what  manner 
*oon  y°a  shall  have  executed  this  Our  writ  make  appear  to  Us  [or,  in  the  Common 
J  *  Pleas, "  before  Our  Justices,"  or,  in  the  Exchequer,  "before  the  Barons  of  Our 
Exchequer,"  as  the  case  may  be,]  at  Westminster,  immediately  after  the  execution 
hereof;  and  have  you  there  then  this  writ.    Witness  ,  at  Westminster,  the 

day  of  ,  in  the  year  of  our  Lord 

No.  25. — Writ  of  Fieri  Facias  for  Costs  on  a  Judgment  for  Plaintiff  in  Ejectment, 
where  Defendant  has  appeared. 
Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  ,  greeting.  We  com- 
mand you  that  [If  sued  out  of  the  Court  of  Exchequer,  "We  command  you,  that 
you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the 
same,  and"]  of  the  goods  and  chattels  of  C.  D.  in  your  bailiwick  you  cause  to 
be  made  £  ,  which  A.  B.  lately  in  Our  Court  of  Queen's  Bench  [or  "  Com- 
mon Pleas,"  or  "Exchequer  of  Pleas,"  as  the  case  may  be,]  recovered  against 
him  for  the  said  A.  B.'s  costs  of  suit  in  an  action  of  ejectment  brought  by  the  said  A. 
B.  against  the  said  C.  D.  in  that  court,  whereof  the  said  C.  D.  is  convicted,  together 
with  interest  upon  the  said  sum  at  the  rate  of  four  pounds  per  centum  per  annum 
from  the  day  of  ,  in  the  year  of  our  Lord  ,  on  which  day  the 
judgment  aforesaid  was  entered  up;  and  have  that  money,  with  such  interest  as 
aforesaid,  before  Us  [or,  in  the  Common  Pleas,  "  before  Our  Justices,"  or,  in  the  Ex- 
chequer, "  before  the  Barons  of  our  Exchequer,"  as  the  case  may  be,]  at  Westminster, 
immediately  after  the  execution  hereof,  to  be  rendered  to  the  said  A.  B. ;  and  that  yon 
do  all  things  as  by  the  Btatute  passed  in  the  second  year  of  Our  reign  you  are  autho- 
rized and  required  to  do  in  that  behalf:  And  in  what  manner  you  shall  havo  executed 
*£4.1  **"*  ^ur  w"fc  make  appear  to  Us  *[or,  in  the  Common  Pleas, "  to  Our  Justices," 
J  or,  in  the  Exchequer,  "  to  the  Barons  of  our  Exchequer,"  as  the  case  may  be,]  at 
Westminster,  immediately  after  the  execution  hereof;  and  have  you  there  then  this 
writ.  Witness  ,  at  Westminster,  the  day  of  ,  in  the  year  of 
our  Lord 
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PLEADING   RULES. 


HILAKY  TERM,  1863. 


Rules,  Orders,  and  Regulations  as  to  Pleading,  made  by  the  Judges,  in  pursuance  of 
the  Common  Law  Procedure  Act,  15  &  16  Viet.  c.  76. 


Whereas,  pursuant  to  the  provisions  of  the  statute  passed  in  the  session  of  parlia- 
ment held  in  the  third  and  fourth  years  of  the  reign  of  his  late  Majesty  King  William 
the  Fourth,  intituled  "  An  act  for  the  further  amendment  of  the  law  and  the  better 
advancement  of  justice,"  (3  &  4  W.  4,  c.  42),  the  judges  of  the  superior  courts  of 
common  law  at  Westminster  made  certain  rules,  orders,  and  regulations,  as  to  the 
mode  of  pleading  and  other  matters  in  the  Baid  act  mentioned,  which  said  rules, 
orders,  and  regulations  were  duly  laid  before  both  Houses  of  Parliament,  as  required 
by  that  statute,  and  came  into  effect  and  operation  respectively  on  the  first  day  of 
Easter  Term,  1834,  and  the  first  day  of  Michaelmas  Term,  1838 : 

And  whereas  it  is  provided  by  the  "  Common  Law  Procedure  Act,  1852,"  that  it 
should  be  lawful  for  the  judges  of  the  courts  of  common  law  at  Westminster,  or  any 
eight  or  more  of  them,  of  whom  the  ohiefs  of  each  of  the  said  courts  should  be  three, 
from  time  to  time  to  make  all  such  general  rules  and  orders  for  the  effectual  execu- 
tion of  that  act,  and  of  the  intention  and  object  thereof,  and  for  fixing  the  costs  to  be 
allowed  for  and  in  *respect  of  the  matters  therein  contained,  and  the  perform-  r*o  » 
ance  thereof,  and  for  apportioning  the  costs  of  issues,  and  for  other  purposes  L  00 
mentioned  in  the  said  act,  as  in  their  judgment  should  be  necessary  or  proper;  and 
to  exercise  all  the  powers  and  authority  given  to  them  by  an  act  of  parliament  passed 
in  the  session  of  parliament  held  in  the  thirteenth  and  fourteenth  years  of  the  reign 
of  Her  present  Majesty,  intituled  "  An  act  to  enable  the  judges  of  the  courts  of  com- 
mon law  at  Westminster  to  alter  the  forms  of  pleading,"  (13  &  14  Vict.  c.  16),  with 
respect  to  any  matter  therein  contained  relative  to  practice  or  pleading ;  and  the  pro- 
visions of  the  said  last-mentioned  act,  as  to  the  rules,  orders,  or  regulations  made  in 
pursuance  thereof,  should  be  held  applicable  to  any  rules,  orders,  or  regulations, 
which  should  be  made  in  pursuance  of  the  said  "  Common  Law  Procedure  Act, 
1852:" 

And  whereas,  by  the  said  act  passed  in  the  session  of  parliament  held  in  the  thir- 
teenth and  fourteenth  years  of  the  reign  of  Her  present  Majesty,  powers  were  given 
to  the  judges  of  the  courts  of  common  law  at  Westminster,  by  rules  and  orders,  to 
make  alterations  in  the  forms  of  pleading  in  the  said  courts,  and  respecting  other 
matters  in  that  act  mentioned ;  and  it  was  enacted  that  all  such  rules,  orders,  or 
regulations  should  be  laid  before  both  Houses  of  Parliament  in  manner  directed  by 
the  said  act ;  and  that  no  such  rule,  order,  or  regulation  should  have  effect  until 
three  months  after  the  same  should  have  been  so  laid  before  both  Houses  of  Parlia- 
ment ;  and  that  any  rule,  order,  or  regulation  so  made  should  from  and  after  such 
time  aforesaid  be  binding  and  obligatory  on  the  said  courts,  and  all  other  courts  of 
common  law,  and  on  all  courts  of  error,  and  be  of  like  force  and  effect  as  if  the  pro- 
visions contained  therein  had  been  expressly  enacted  by  parliament: 

•And  whereas  it  is  expedient,  for  the  effectual  execution  of  the  said  "  Common  r+on 
Law  Procedure  Act,  1852,"  that  the  said  rules,  orders,  and  regulations  re-  L 
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Bpectively  made  in  pursuance  of  the  said  statute  passed  in  the  session  of  parliament 
held  in  the  third  and  fourth  years  of  the  reign  of  his  late  Majesty  King  William  the 
Fourth,  should  be  repealed,  and  that  other  rules,  orders,  and  regulations  should  be 
framed  in  lieu  thereof: 

It  is  therefore  ordered,  that,  from  and  after  the  first  day  of  Trinity  Term  next, 
inclusive,  unless  parliament  shall  in  the  mean  time  otherwise  enact,  the  said  rules, 
orders,  and  regulations  made  respectively  in  pursuance  of  the  said  statute  passed  in 
the  session  of  parliament  held  in  the  third  and  fourth  years  of  the  reign  of  His  late 
Majesty  King  William  the  Fourth,  shall  be  and  are  hereby  repealed,  excepting  so 
far  as  the  same  or  any  of  them  are  necessary  or  applicable  to  any  pleadings,  pro- 
ceedings, or  other  matters  to  which  they  relate,  had  or  taken  previous  to  the  said 
first  day  of  Trinity  Term  next ;  and  the  following  rules,  orders,  and  regulations  shall 
be  in  force ;  that  is  to  Bay  :— 

1.  Except  as  hereinafter  provided,  several  counts  on  the  same  cause  of  action  shall 
not  be  allowed,  and  any  count  or  counts  used  in  violation  of  this  rule  may,  on  the 
application  of  the  party  objecting,  within  a  reasonable  time,  or  before  an  order  made 
for  time  to  plead,  be  struck  out  or  amended  by  the  court  or  a  judge,  on  such  terms, 
as  to  costs  or  otherwise,  as  such  court  or  judge  may  think  fit. 

2.  Several  pleas,  replications,  or  subsequent  pleadings,  or  several  avowries,  or 
cognisances,  founded  on  the  same  ground  of  answer  or  defence,  shall  not  be  allowed ; 
provided,  that,  on  an  application  to  the  court  or  a  judge  to  strike  out  any  count,  or 
on  an  objection  taken  before  the  judge,  on  a  summons  to  plead  several  matters,  to 
*8ftl  *^e  a^owanco  °f  several  pleas,  replications,  or  *subsequent  pleadings,  avow- 

J  ries,  or  cognisances,  on  the  ground  of  such  counts  or  other  pleadings  being  in 
violation  of  this  rule,  the  court  or  the  judge  may  allow  such  counts  on  the  same 
cause  of  action,  or  such  pleas,  replications,  or  subsequent  pleadings,  or  such  avow- 
ries or  cognisances  founded  on  the  same  ground  of  answer  or  defence,  as  may  appear 
to  such  court  or  judge  to  be  proper  for  the  determining  the  real  question  in  contro- 
versy between  the  parties  on  its  merits,  subject  to  such  terms,  as  to  costs  and  other- 
wise, as  the  court  or  judge  may  think  fit. 

3.  When  no  such  rule  or  order  has  been  made  as  to  costs  by  the  court  or  judge, 
and,  on  the  trial,  there  is  more  than  one  count,  plea,  replication,  or  subsequent  plead- 
ing, avowry,  or  cognisance  on  the  record,  founded  on  the  same  cause  of  action  or 
ground  of  answer  or  defence,  and  the  judge  or  presiding  officer  before  whom  the 
cause  is  tried  shall  at  the  trial  certify  to  that  effect  on  the  record,  the  party  so 
pleading  shall  be  liable  to  the  opposite  party  for  all  costs  occasioned  by  such  count, 
plea,  or  other  pleading  in  respect  of  which  he  has  failed  to  establish  a  distinct  cause 
of  action  or  distinct  ground  of  answer  or  defence,  including  those  of  the  evidence, 
as  well  as  those  of  the  pleading. 

4.  The  name  of  a  county  shall  in  all  cases  be  stated  in  the  margin  of  a  declara- 
tion, and  shall  be  taken  to  be  the  venue  intended  by  the  plaintiff,  and  no  venue  shall 
be  stated  in  the  body  of  the  declaration,  or  in  any  subsequent  pleading. 

Provided,  that,  in  cases  where  local  description  is  now  required,  such  local  de- 
scription shall  be  given. 

5.  In  all  actions  by  and  against  assignees  of  a  bankrupt  or  insolvent,  or  executors 
or  administrators,  or  persons  authorized  by  act  of  parliament  to  sue  or  be  sued  as 
nominal  parties,  the  character  in  which  the  plaintiff  or  defendant  is  stated  on  the 

*£cn  recor<*  *°  Bue  or  #De  8ue<*»  8naU  not  *Q  &nT  case  t*6  considered  as  an  issue, 
J  unless  specially  denied. 

6.  In  all  actions  on  simple  contract,  except  as  hereinafter  excepted,  the  plea  of 
non  assumpsit,  or  a  plea  traversing  the  contract  or  agreement  alleged  in  the  declara- 
tion, shall  operate  only  as  a  denial  in  fact  of  the  express  contract,  promise,  or  agree- 
ment alleged,  or  of  the  matters  of  fact  from  which  the  contract,  promise,  or  agreement 
alleged  may  be  implied  by  law. 

Exempli  gratift :  In  an  action  on  a  warranty,  such  pleas  will  operate  as  a  denial  of 
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the  fact  of  the  sale  and  warranty  having  been  given,  but  not  of  the  breach ;  and,  in 
an  action  on  a  policy  of  insurance,  of  the  subscription  to  the  alleged  policy  by  the 
defendant,  but  not  of  the  interest,  of  the  commencement  of  the  risk,  of  the  loss,  or  of 
the  alleged  compliance  with  warranties. 

In  actions  against  carriers  and  other  bailees  for  not  delivering  or  not  keeping  goods 
safe,  or  not  returning  them  on  request,  and  in  actions  against  agents  for  not  account- 
ing, such  pleas  will  operate  as  a  denial  of  any  express  or  implied  contract  to  the 
effect  alleged  in  the  declaration,  but  not  of  the  breach. 

To  causes  of  action  to  which  the  plea  of  "  never  was  indebted"  is  applicable,  as 
provided  in  Schedule  B  (36)  of  the  "  Common  Law  Procedure  Act,  1852/'  and  to 
those  of  a  like  nature,  the  plea  of  non  assumpsit  shall  be  inadmissible,  and  the  plea 
of  "  never  was  indebted"  will  operate  as  a  denial  of  those  matters  of  fact  from  which 
the  liability  of  the  defendant  arises ;  exempli  gratia,  in  actions  for  goods  bar  ained 
and  sold,  or  sold  and  delivered,  the  plea  will  operate  as  a  denial  of  the  bargain  and 
sale,  or  sale  and  delivery,  in  point  of  fact;  in  the  like  action  for  money  had  and 
received,  it  will  operate  as  a  denial  both  of  the  receipt  of  money  and  the  existence  of 
those  facts  which  make  such  *receipt  by  the  defendant  a  receipt  to  the  use  of  r*nn 
the  plaintiff.  L  W 

7.  In  all  actions  upon  bills  of  exchange  and  promissory  notes,  the  plea  of  "  non 
assumpsit"  and  "  never  indebted"  shall  be  inadmissible.  In  Buch  actions,  therefore, 
a  plea  in  denial  must  traverse  some  matter  of  fact ;  exempli  gratia,  the  drawing,  or 
making,  or  endorsing,  or  accepting,  or  presenting,  or  notice  of  dishonour  of  the  bill 
or  note. 

8.  In  every  species  of  actions  on  contract,  all  matters  in  confession  and  avoidance, 
including  not  only  those  by  way  of  discharge,  but  those  which  show  the  transaction 
to  be  either  void  or  voidable  in  point  of  law,  on  the  ground  of  fraud  or  otherwise, 
shall  be  specially  pleaded ;  exempli  gratia,  infancy,  coverture,  release,  payment,  per- 
formance, illegality  of  consideration,  either  by  statute  or  common  law,  drawing, 
endorsing,  accepting,  &c.,  bills  or  notes  by  way  of  accommodation,  set-off,  mutual 
credit,  unseaworthiness,  misrepresentation,  concealment,  deviation,  and  various  other 
defences,  must  be  pleaded. 

9.  In  actions  on  policies  of  assurance,  the  interest  of  the  assured  may  be  averred 
thus : — "  That  A.,  B.,  C,  and  D.,  [or  some  or  one  of  them,]  were  or  was  interested," 
&c.  And  it  may  also  be  averred,  "  that  the  insurance  was  made  for  the  use  and 
benefit,  and  on  the  account,  of  the  person  or  persons  so  interested." 

10.  In  actions  on  specialties  and  covenants,  the  plea  of  non  est  factum  shall  operate 
as  a  denial  of  the  execution  of  the  deed  in  point  of  fact  only ;  and  all  other  defences 
shall  be  specially  pleaded,  including  matters  which  make  the  deed  absolutely  void, 
as  well  as  those  which  make  it  voidable. 

11.  The  plea  of  "  nil  debet"  shall  not  be  allowed  in  any  action. 

♦12.  All  matters  in  confession  and  avoidance  shall  be  pleaded  specially  as  r^Q^ 
above  directed  in  actions  on  simple  contracts.  L 

13.  In  any  case  in  which  the  plaintiff  (in  order  to  avoid  the  expense  of  the  plea  of 
payment  or  set-off)  shall  have  given  credit  in  the  particulars  of  his  demand  for  any 
sum  or  sums  of  money  therein  admitted  to  have  been  paid  to  the  plaintiff,  or  whioh 
the  plaintiff  admits  the  defendant  is  entitled  to  set-off,  it  shall  not  be  necessary  for 
the  defendant  to  plead  the  payment  or  set-off  of  such  sum  or  sums  of  money. 

But  this  rule  is  not  to  apply  to  cases  where  the  plaintiff,  after  stating  the  amount 
of  his  demand,  states  that  he  seeks  to  recover  a  certain  balance,  without  giving  credit 
for  any  particular  sum  or  sums,  or  to  cases  of  set-off  where  the  plaintiff  does  not  state 
the  particulars  of  such  set-off. 

14.  Payment  shall  not  in  any  case  be  allowed  to  be  given  in  evidence  in  reduction 
of  damages  or  debt,  but  shall  be  pleaded  in  bar. 

15.  In  actions  for  detaining  goods,  the  plea  of  non  detinet  shall  operate  as  a  denial 
VOL.  XIII. — 9  F  2 
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of  the  detention  of  the  goods  by  the  defendant,  but  not  of  the  plaintiff's  property 
therein ;  and  no  other  defence  than  such  denial  shall  be  admissible  under  that  plea. 

16.  In  actions  for  torts,  the  plea  of  not  guilty  shall  operate  as  a  denial  only  of  the 
breach  of  duty  or  wrongful  act  alleged  to  have  been  committed  by  the  defendant,  and 
not  of  the  facts  stated  in  the  inducement ;  and  no  other  defence  than  such  denial  shall 
be  admissible  under  that  plea :  all  other  pleas  in  denial  shall  take  issue  on  some 
particular  matter  of  fact  alleged  in  the  declaration. 

Exempli  gratia :  In  an  action  for  a  nuisance  to  the  occupation  of  a  house  by  carrying 

*qo-|  on  ftn  offensive  trade,  *the  plea  of  not  guilty  will  operate  as  a  denial  only  that 

-*  the  defendant  carried  on  the  alleged  trade  in  such  a  way  as  to  be  a  nuisance 

to  the  occupation  of  the  house,  and  will  not  operate  as  a  denial  of  the  plaintiff's 

occupation  of  the  house. 

In  an  action  for  obstructing  a  right  of  way,  such  plea  will  operate  as  a  denial  of 
the  obstruction  only,  and  not  of  the  plaintiff's  right  of  way. 

In  an  action  for  slander  of  the  plaintiff  in  his  office,  profession,  or  trade,  the  plea 
of  not  guilty  will  operate  in  denial  of  speaking  the  words,  of  speaking  them  mali- 
ciously, and  in  the  defamatory  sense  imputed,  and  with  reference  to  the  plaintiff's 
office,  profession,  or  trade,  but  it  will  not  operate  as  a  denial  of  the  fact  of  the  plain- 
tiff holding  the  office  or  being  of  the  profession  or  trade  alleged. 

In  actions  for  an  escape,  it  will  operate  as  a  denial  of  the  neglect  or  default  of  the 
sheriff  or  his  officers,  but  not  of  the  debt,  judgment,  or  preliminary  proceedings. 

In  actions  against  a  carrier,  the  plea  of  not  guilty  will  operate  as  a  denial  of  the 
loss  or  damage,  but  not  of  the  receipt  of  the  goods  by  the  defendant  as  a  carrier  for 
hire,  or  of  the  purpose  for  which  they  were  received. 

17.  All  matters  in  confession  and  avoidance  shall  be  pleaded  specially,  as  in 
actions  on  contract. 

18.  In  actions  for  trespass  to  land,  the  olose  or  place  in  which,  &c„  must  be 
designated  in  the  declaration  by  name  or  abuttals  or  other  description,  in  failure 
whereof  the  plaintiff  may  be  ordered  to  amend,  with  costs,  or  give  such  particulars 
as  the  court  or  a  judge  may  think  reasonable. 

19.  In  actions  for  trespass  to  land,  the  plea  of  not  guilty  shall  operate  as  a  denial 
that  the  defendant  committed  the  trespass  alleged  in  the  place  mentioned,  but  not  as 
*nqi  a  denial  of  the  plaintiff's  possession,  or  right  of  "possession  of  that  place, 

J  which,  if  intended  to  be  denied,  must  be  traversed  specially. 

20.  In  actions  for  taking,  damaging,  or  converting  the  plaintiff's  goods,  the  plea 
of  not  guilty  shall  operate  as  a  denial  of  the  defendant  having  committed  the  wrong 
alleged,  by  taking,  damaging,  or  converting  the  goods  mentioned,  but  hot  of  the 
plaintiff's  property  therein. 

21.  In  every  case  in  which  a  defendant  shall  plead  the  general  issue,  intending  to 
give  the  special  matter  in  evidence,  by  virtue  of  an  act  of  parliament,  he  shall  insert 
in  the  margin  of  the  plea  the  words,  "  By  Statute,"  together  with  the  year  or  years 
of  the  reign  in  which  the  act  or  acts  of  parliament  upon  which  he  relies  for  that 
purpose  were  passed,  and  also  the  chapter  and  section  of  each  of  such  acts,  and 
shall  specify  whether  such  acts  are  public  or  otherwise,  otherwise  such  plea  shall 
be  taken  not  to  have  been  pleaded  by  virtue  of  any  act  of  parliament :  and  such 
memorandum  shall  be  inserted  in  the  margin  of  the  issue,  and  of  the  nisi  prius 
record. 

22.  A  plea  containing  a  defence  arising  after  the  commencement  of  the  action, 
may  be  pleaded  together  with  pleas  of  defences  arising  before  the  commencement 
of  the  action :  provided  that  the  plaintiff  may  confess  such  plea,  and  thereupon  shall 
be  entitled  to  the  costs  of  the  cause  up  to  the  time  of  the  pleading  of  such  first- 
mentioned  plea. 

23.  When  a  plea  is  pleaded  with  an  allegation  that  the  matter  of  defence  arose 
after  the  last  pleading,  the  plaintiff  shall  be  at  liberty  to  confess  such  plea,  and  shall 
be  entitled  to  the  costs  of  the  cause  up  to  the  time  of  pleading  such  plea ;  provided 
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that  this  and  the  preceding  rule  shall  not  apply  to  the  case  of  such  plea  pleaded  by 
one  or  more  only  out  of  several  defendants. 
*24.  Courts  of  error  may  award  a  repleader,  or  direct  a  trial  de  novo.  r*Q<± 

25.  The  costs  of  proceeding  in  error  shall  be  taxed  and  allowed  as  costs  in  L 
the  cause ;  and  no  double  costs  in  error  shall  be  allowed  to  either  party. 

26.  On  error  from  one  of  the  superior  courts,  such  court  shall  have  power  to  allow 
interest  for  such  time  as  execution  has  been  delayed  by  the  proceedings  in  error,  for 
the  delaying  thereof;  and  the  master,  on  taxing  the  costs,  may  compute  such  interest 
without  any  rule  of  court  or  order  of  a  judge  for  that  purpose. 

27.  In  no  case  shall  error  be  brought  for  any  error  in  a  judgment  with  respect  to 
costs,  but  the  error  (if  any)  in  that  respect  may  be  amended  by  the  court  in  which 
such  judgment  may  have  been  given,  on  the  application  of  either  party. 

28.  A  person  admitted  to  sue  in  forma  pauperis  shall  not  in  any  case  be  entitled 
to  costs  from  the  opposite  party,  unless  by  order  of  the  court  or  a  judge. 

29.  If  a  plaintiff  in  ejectment  be  nonsuited  at  the  trial,  the  defendant  shall  be 
entitled  to  judgment  for  his  costs  of  suit. 

30.  If  the  plaintiff  in  ejectment  appear  at  the  trial,  and  the  defendant  does  not 
appear,  the  plaintiff  shall  be  entitled  to  a  verdict  without  producing  any  evidence, 
and  shall  have  judgment  for  his  costs  of  suit,  as  in  other  cases. 

31.  No  entry  or  continuances,  by  way  of  imparlance,  curia  advisari  vult,  vicecomes 
non  misit  breve,  or  otherwise,  shall  be  made  upon  any  record  or  roll  whatever,  or  in 
the  pleadings. 

32.  All  judgments,  whether  interlocutory  or  final,  shall  be  entered  of  record  of  the 
day  of  the  month  and  year,  whether  in  term  or  vacation,  when  signed,  and  shall  not 
have  any  relation  to  any  other  day:  provided  that*it  shall  be  competent  r*qr 
for  the  court  or  a  judge  to  order  a  judgment  to  be  entered  nunc  pro  tunc.  L 

Campbell,  C.  Cresswell, 

John  Jervis,  T.  J.  Platt, 

Fred.  Pollock,  Edw.  Vaughan  Williams, 

E.  H.  Alderson,  T.  N.  Talfourd, 

J.  T.  Coleridge,  Samuel  Martin, 

W.  H.  Maule,  Charles  Crompton. 


"The  foregoing  Rules,  Orders,  and  Regulations  were  laid  before  both  Houses  of 
Parliament,  in  pursuance  of  the  act  13  &  14  Vict.  c.  16,  on  the  10th  day  of  February, 
1853,  and  no  alteration  has  been  made  therein  by  Parliament. 

"Dated  this  10th  day  of  May,  1853. 

"John  George  Shaw  Lefevre, 

"  Dep.  Cler.  Parliamentor." 
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Hilary  Term,  1853. 


Directions  to  the  Masters  of  the  superior  Courts,  in  lieu  or  the  directions 

HERETOFORE  IN  FORCE. 

1.  Between  the  1st  day  of  September  and  the  24th  day  of  October  in  each  year, 
one  of  the  masters  of  the  Courts  of  Queen's  Bench,  Common  Pleas,  or  Exchequer, 
shall  have  authority  to  tax  bills  of  costs,  take  references,  and  perform  other  necessary 
and  immediate  matters  arising  in  or  appertaining  to  any  or  either  of  the  said  courts, 
at  the  office  of  his  own  court ;  and,  for  such  purpose,  one  of  the  masters  shall 
attend  on  certain  days  in  each  week,  as  may  be  found  necessary,  and  of  which  due 
notice  shall  be  affixed  in  the  Judges'  Chambers  and  in  the  respective  offices  of  the 
masters  of  each  court ;  and  such  master  shall  be  considered  as  the  Vacation  Master. 

2.  In  order  to  diminish  as  much  as  possible  the  costs  arising  from  the  copying  of 
documents  to  accompany  the  briefs  of  counsel,  the  masters  are  to  allow  only  the 
copying  of  such  documents,  or  such  parts  of  documents,  as  they  may  consider 
necessary  for  the  instruction  of  counsel,  or  for  use  at  the  trial. 

3.  No  fee  to  counsel  to  be  allowed  on  writs  of  trial,  except  on  trials  before  the  judge 
of  the  Sheriffs'  court  of  London,  or  of  other  courts  of  record  where  attorneys  are  not 
allowed  to  practise ;  and  then  one  guinea  only. 

*Q71      *^'  ^^e  master8  fih&H  have  discretion  in  all  cases  to  allow,  as  between 
-J  party  and  party,  the  fees  of  counsel  or  special  pleader,  for  drawing  pleadings 
or  other  proceedings,  whether  special  or  otherwise,  and  advising. 

5.  When  judgment  is  signed  on  a  cognovit,  or  on  a  judge's  order  authorizing  tho 
plaintiff  to  sign  judgment,  no  declaration  to  ground  judgment  shall  be  necessary  or 
allowed  on  the  taxation  of  costs. 

6.  The  costs  of  attendance  by  counsel  or  special  pleader  before  a  judge  at  chambers 
shall  in  no  case  be  allowed,  as  between  party  and  party,  unless  the  judge  shall  certify 
for  such  allowance. 

7.  In  all  actions  on  contract,  other  than  cases  wherein,  by  reason  of  the  nature  of 
the  action,  no  writ  of  trial  can  by  law  be  issued,  where  the  sum  recovered  or  paid 
into  court,  and  accepted  by  the  plaintiff  in  satisfaction  of  his  demand,  or  agreed  to 
be  paid  on  the  settlement  of  the  action,  shall  not  exceed  twenty  pounds  (without 
costs),  the  plaintiff's  costs  as  against  the  defendant,  shall  be  taxed  according  to  the 
lower  scale  of  allowances  in  the  schedule  of  costs  hereunto  annexed :  Provided,  that, 
in  case  of  trial  before  the  judge  of  one  of  the  superior  courts,  or  judge  of  assize,  if 
the  judge  shall  certify  on  the  postea  that  the  cause  was  proper  to  be  tried  before  him, 
and  not  before  a  sheriff  or  judge  of  an  inferior  court,  the  costs  shall  be  taxed  on  the 
higher  scale. 

8.  Where,  in  like  actions,  the  sum  endorsed  on  the  summons  shall  be  more  than 
twenty  pounds,  but  the  plaintiff  fails  to  recover  more  than  that  sum,  and  the  judge 
does  not  certify  as  aforesaid,  the  plaintiff's  costs  against  the  defendant,  whether  as 

*  between  party  and  party  or  as  between  attorney  and  client,  shall  be  taxed  as  upon  a 

writ  of  trial  before  a  judge  of  a  court  of  record  where  attorneys  are  not  allowed  to  act 

*Qft1   as  a^vocate9»  &*  hereinafter  provided  for ;  but  the  defendant's  *costs,  if  any, 

•J  are  to  be  taxed  upon  the  higher  scale :  Provided,  that,  in  cases  triable  before 
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the  sheriff  or  judge  of  an  inferior  court,  where  the  judge  shall  refuse  to  make  an  order 
for  such  trial,  the  judge  may,  if  he  shall  think  fit,  direct,  at  the  time  of  such  refusal, 
on  what  scale  the  costs  of  each  party  shall  be  taxed ;  and,  in  default  of  such  direc- 
tion, the  costs  of  both  parties  shall  be  taxed  on  the  higher  scale. 

9.  At  the  head  of  every  bill  of  costs  taken  to  the  taxing  officer  to  be  taxed,  it  shall 
be  stated  whether  the  sum  recovered,  accepted,  or  agreed  to  be  paid,  exceeds  the 
sum  of  twenty  pounds,  or  not,  in  the  following  form  :— 
"  Debt  above  twenty  pounds. 
"  Debt  twenty  pounds  or  under." 


Table  of  Contents. 


Write,  98. 

Copy  and  Service  of  Writs,  99. 

Instructions,  100. 

Drawing  Pleadings,  Ac,  101. 

Engrossing  and  Copying,  102. 

Notices,  103. 

Copy  and  Service,  104. 

Ejectment,  105. 

Attendances,  106. 

Briefs,  108. 

Term  Pees  and  Letters,  108. 


Letters,  108. 

Affidavits,  108. 

Searches,  109. 

Counsel,  109. 

Warrant  of  Attorney,  109. 

Defendants,  109. 

Counsel's  Clerks'  Fees,  109. 

On  Consultations,  109. 
Allowance  to  Witnesses,  110. 
Miscellaneous,  111. 


Genual  Allowance  fob  Plaintiffs  and  Defendants  ;  and  in  Gases  under  20/., 

AS  WELL  BETWEEN  ATTORNEY  AND  CLIENT  AS  BETWEEN  PaRTT  AND  PaRTT. 

Above         Under 
201.  201. 


Writs.  £   :    d.    £  e.    d. 

Summon* 0  12    6      0  10    0 

Concurrent  summons 0  10    0076 

Renewed  summons 0  10    0076 

Capias 0  12    6         — 

Alias , 0  10    0         — 

Planes 0  10    0          — 

Capias  ad  satisfaciendum   .        .        . 0  12     0      0  11    0 

Renewed  ca.  sa. 096086 

Ca.  sa.  for  the  residue 0  14    0      0  13    0 

Renewod 0  11    6      0  10    6 

Ken  facias 0  12    0      0  11    0 

Renewed 096086 

Renewed  for  the  residue 0  14    0      0  13    0 

Renewed 0  11    6      0  10    6 

FL  fa.  de  bonis  ecclesiasticis 0  14    6         — 

Renewed         .        b »  0  12    0          — 

Habere  facias  pos.  and  fi.  fa.  or  ca.  sa.  for  costs  in  one  writ       .        .  0  18    0         — 

Habere  me.  pos.  alone 0  15    0          — 

Special  endorsements  on  writs  of  summons 050026 

Writ  of  reviror 0  12    6      0  10    0 

Ejectment 0  15    0         — 

Of  trial,  exclusive  of  fee        ........  080 

Subpoena  ad  test .070050 

Subpoena  duces  tecum 090070 

If  above  four  folios,  additional  per  folio 008004 

Bxigi  facias 110         — 

Capias  uUagatum .110  — 
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Above        Under 
20*.  20*. 


Writs — continued.  £   e.    d.  £  t.    cL 

Elegit,  Nob.  9,  lof  and  11,  in  New  Rules 0  15    0  — 

Ditto,  Nob.  12,  13,  and  14 10    0  — 

Attachment 0  12    0  — 

Detainer 0  12    6  — 

Habeas  corpus  obtained  by  plaintiff,  including  allowance       ...  100  — 

Procedendo 0  15    0  — 

Venditioni  exponas 0  13    6  — 

Supersedeas,  if  not  issued  by  a  prisoner 0110  — 

Copt  and  Service  or  Writs. 
Of  summons,  the  defendant  being  served  in  London,  Middlesex,  or  Surrey, 
within  two  miles  of  the  place  of  business  of  the  attorney  for  each  de- 
fendant         050050 

♦If  beyond  that  distance,  additional  for  every  mile,  but  in  cases 

*100]       under  20/.  not  to  exceed  10  miles 010006 

If  the  defendant  should  be  served  in  any  other  county,  the  same 
allowance,  but  the  distance  to  be  calculated  from  the  office  of  the  attorney 
employed  to  effect  service. 
Of  writ  of  revivor,  the  same  as  summons. 

Of  writ  of  ejectment,  the  same  as  of  writ  of  summons,  for  each  defendant  1       a    0    4         — 
And,  in  addition,  for  every  folio  of  copy  beyond  three  ...         J 
Correspondent's  charges  for  service  of  writ,  including  affidavit  of  service, 
and  exclusive  of  mileage  in  cases  in  which  the  fixed  sum  for  costs  does 

not  apply        . 0  18    0      0  12    0 

The  like  for  service  of  subpoena 086050 

Extra  for  subpoena  duces  tecum .        .020020 

Notice  of  writ  for  service  on  a  foreigner  out  of  jurisdiction  ,       .        .  0    3    0      0    3    0 

Agent's  charges,  according  to  circumstances,  Ac. 

In  cases  in  which  the  defendant  shall  avoid  service,  and  an  order  shall  be 
made  to  proceed,  a  sum  will  be  allowed  for  attendances  to  serve,  accord- 
ing to  circumstance. 

Of  subpoena  ad  test. 050030 

Of  subpoena  duces  tecum        .        \ 070050 

Mileage  as  before 

Instructions. 
Instructions  to  sue  or  defend,  for  pleadings,  special  affidavits  where  allowed, 

and  to  counsel  on  special  matters 0    6 

To  counsel  in  common  matters 0    3 

Forbrief 0  13 

♦If  difficult,  and  many  witnesses  or  documents,  disoretionary  . 

*101]   For  every  suggestion 0    6 

For  plea  of  suggestion 0    6 

For  issue  in  fact  by  consent       .        .        . 0  13 

For  suggestion  to  revive,  or  writ  of  revivor,  when  no  rule  necessary     .         0    6 

For  rule  for  writ  of  revivor,  when  necessary 0    6 

For  proceeding  in  error 0    6 

To  defend  for  executor,  after  suggestion  of  death  of  original  defendant   .      0    6 

For  agreement  of  damages 06 

For  grounds  of  error ....06 

For  assignment  of  errors  after  notice 0     6 

For  confession  of  action  in  ejectment  as  to  the  whole  or  In  part       .        .06 
To  reduce  special  jury 0  13 

Drawing  Pleadings,  Ac. 
Declaration,  inclusive  of  instructions  and  engrossing,  and  of  attendance  to 

file  or  deliver 15 

If  above  10  folios,  for  eve  ry  folio 0    1 

One  or  more  pleas,  if  three  folios  or  under,  exclusive  of  instructions  but 

in  elusive  of  engrossing 0    4 

If  above  three  folios,  for  every  folio,  drawing 0    1 
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0    3 
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0    6 
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0    6 
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0    3 
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0    3 
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0    3 
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0    3 

4 

8 

— 

8 

— 

8 

— 

4 

— 

0 

0  10 

0 

0 

0    I 

0 

0 

0    3 

0 

0 

0    1 

0 

13  COMMON  BENCH.     (4  J.  SCOTT.)  101 

Above         Under 
20/.  20/. 


Drawing  Pleadings,  Ac. — continued.  £   $.    d.    £  0.  d. 

Joinder  of  issue,  inclusive  of  engrossing 040030 

Demurrer,  inclusive  of  engrossing 040030 

Joinder  in  demurrer,  inclusive  of  engrossing     .        *  .        .        .040030 

Marginal  statement  of  matter  of  law  for  argument,  exclusive  of  copies  for 

the  judges 068034 

Implications,  new  assignments,  grounds  of  error,  assignment  of  errors, 
pleas  to  assignment  of  errors,  and  other  pleading,  the  same  as  the  fore- 
going charges  for  pleas. 

Issue  or  demurrer-book 068034 

Kecord Nil.             NiL 

+Postea,  when  drawn  by  attorney,  including  engrossing,  for 

*102]       every  folio 010010 

Judgment,  whether  by  default  or  final 0    3    4      0    3    4 

Authority  to  receive  moneys  out  of  court 030020 

Suggestions,  pleas  to  suggestions,  and  subsequent  pleadings,  three  folios  or 

under,  inclusive  of  engrossment 040030 

If  above  three  folios,  for  every  folio,  drawing 010010 

Issue  for  the  trial  of  facts  by  agreement,  for  every  folio        .        .        .  0    10      0    10 

Special  case,  per  folio 010010 

Agreement  of  damages,  and  copy,  if  five  folios  or  under                .        .  0    6    8      0    3    4 

Above  five  folios,  for  every  folio,  drawing 010010 

And  copy,  per  folio 004004 

Drawing  writ  of  inquiry 034         NiL 

6pecial  particulars  of  demand  or  set-off,  and  copy,  per  folio           .        .  0    0    8      0    0    4 

Short  ditto,  and  copy 050026 

Abstract  of  pleas,  when  necessary,  and  fair  copy,  and  copy  for  judge  .  0    5    4      0    3    4 

Bill  of  costs  and  copy  for  taxation,  per  folio 0    0    8          — 

Copy  for  the  opposite  party 004         — 

Drawing  bill  of  costs,  and  copy,  per  folio  Ad.,  not  to  exceed 0    4    0 

Copy  for  the  opposite  party,  per  folio  4c/.,  not  to  exceed 0    4    0 

Drawing  and  engrossing  common  cognovit,  and  attendance  thereon      .  0  13    4      0     6    8 

If  special  and  long     .        .        * 1000  10     0 

Replication  accepting  money  out  of  court  in  full  of  demand,  inclusive  of 

instructions 040030 

Similiter  or  joinder  of  issue,  to  obtain  order  to  try  before  sheriff      .        .  .        ,        0    3    0 

Engrossing  and  Copying. 

Declarations,  above  10  folios,  per  folio 004004 

♦Other  pleadings  before  enumerated,  above  three  folios,  per  folio  0    0    4      0    0    4 

*103]   Issue  (pleadings),  if  15  folios  or  under 0    5    0          — 

If  above  15  folios,  for  every  folio 004004 

Issue  (pleadings),  if  10  folios  or  under 034 

Above  10  folios,  per  folio 004 

All  proceedings  on  paper,  per  folio 004004 

The  like  on  parchment,  per  folio 006004 

Judgments  for  non-appearanoe  on  specially  endorsed  writs,  or  writs  of  re- 
vivor, and  in  ejectment,  to  be  taken  as  nine  folios,  including  the  writ, 
in  actions  above  20/.,  and  six  folios,  under  20/. 
The  allowance  of  1/.  3«.  2d.  for  interlocutory  judgments  will  be  discon- 
tinued, and  the  drawing,  entry,  and  other  charges  will  for  the  future  be 
according  to  this  scale. 
The  length  of  interlocutory  and  final  judgments  will  be  allowed  as  here- 
tofore. 

Notices. 
To  declare,  reply,  and  subsequent  pleadings,  copy  and  service  .        .040030 

By  defendant  to  bring  issue  to  trial,  copy  and  service    .        .        .        .  0    4    0      0    3    0 
For  special  jury,  to  opposite  attorney,  copy  and  service,  pursuant  to  section 

109  [15  A  16  Vict  c.  76] 0    5    0      0    3    0 

The  like  to  sheriff,  pursuant  to  section  112  [15  A  16  Vict.  c.  76]    .        .  0    5    0      0    3    0 
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Above         Under 
20J.  202. 

Notices— continued.  £   «.    d.    £   b.  d. 
To  executor  or  administrator  of  sole  defendant  deceased,  to  appear  to  writ 

and  suggestion 050030 

To  sheriff,  of  renewal  of  execution,  exclusive  of  any  payment      .        .  0    5    0      0    3    0 

To  plaintiff  in  error,  to  assign  errors 050030 

Of  discontinuance  of  error 04003    0 

Of  confession  of  error 0    4    0      0    3    0 

Of  plain  tiff '8  (in  error)  intention  to  proceed,  to  personal  representatives  of 

defendant  deceased 050030 

♦Of  appearance,  when  appearance  duly  entered,  and  notice  given 
*104]       on  the  day  of  appearance,  but  not  otherwise    .        *        .        .04003 

Of  appearance  to  writ  of  revivor 0    5    0      0    3 

To  plead ..04003 

Of  declaration,  when  necessary,  copy  and  service 0    5    0      0    5 

Of  objection  for  misjoinder  or  non-joinder  of  plaintiff,  copy  and  service   .  0    4    0      0    3 

To  sheriff,  to  discharge  a  prisoner  out  of  custody,  copy  and  service       .  0    5    0      0    4 
Notice  in  ejectment  to  defend  for  part  of  premises,  and  service         .        .060  — 

If  above  three  folios,  for  every  folio  additional 0    10         — 

Notice  of  admission  of  right  and  denial  of  ouster,  by  a  joint  tenant,  Ac.  0    6    0         — 

If  above  three  folios,  for  every  folio 0    0    4         — 

Discontinuance  by  claimant  in  ejectment,  and  service    ....  050         — 

Of  confession  of  action  of  ejectment  as  to  the  whole  or  in  part,  and  service  0  10    0         — 
Of  trial,  inquiry,  demand  of  residence  of  plaintiff,  of  authority  for  issuing 

writ,  and  all  other  common  notices 040030 

To  admit  or  produce,  if  short 076050 

The  like,  if  long 0  10    0050 

If  very  long  and  special,  a  larger  allowance  may  be  made  in  cases  above  201. 
Additional  allowance  for  mileage,  as  upon  the  service  of  a  writ 

Copt  ahd  Service. 

Of  special  and  common  rules 050040 

Of  special  rule,  above  three  folios,  per  folio,  additional     .        .        .        .004004 

Of  summons  or  order  of  a  judge 030030 

Of  order  to  charge  a  prisoner  in  execution 0    5    0  — 

Of  master's  note  of  receipt,  and  of  affidavits  in  error  in  fact         .        .  0    7    0  — 

♦Of  master's  note  of  receipt,  in  error  in  law       ....  0    5    0         — 
*1051  Mileage  on  services,  as  upon  a  writ  of  summons. 

Ejectment. 

Instructions  to  sue,  and  examining  deeds 0  13    4         — 

If  a  question  of  .title 110         — 

Attendances. 

To  search  for  appearance  to  writ  of  summons 0    3    4      0    3    4 

Two  searches  will  be  allowed,  if  necessarily  made. 

To  obtain  undertaking  to  appear  to  process 050050 

To  give  undertaking  to  appear 050050 

Deponent  to  be  sworn  (where  allowed),  for  rules  where  no  attendance  in 
court,  to  enter  exception  to  bail,  to  leave  writ  at  sheriff's  office,  to  obtain 
return  to  writ,  to  alter  or  amend  pleadings,  to  file  any  proceeding,  to 
obtain  office  copies,  consent  to  any  summons,  for  postea  (if  neoessary), 
to  set  down  case  or  demurrer,  each  judge  with  demurrer-book  or  special 
case,  to  deliver  points  to  each  judge,  to  ascertain  if  books  delivered,  and 

other  like  attendances .034034 

To  set  down  causes  for  trial 068034 

On  each  counsel  with  brief  at  trial,  if  fee  under  20  guineas,  to  reduce 

special  jury,  summons  before  a  judge,  and  to  pay  money  into  court      .  0    6    8      0    3    4 

If  fee  20  guineas  and  above 0  13    4  — 

To  receive  money  out  of  court 0  10    0068 

Counsel  with  brief  on  motion,  if  above  one  guinea  fee  .        .        .        .  0    6    8      0    3    4 

If  one  guiuea  only 034034 
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Above        Under 
201.  201. 


ATTKVDAXCEt — OOlttffttttcL  £    ».    d,      £    ff.    d. 

Consultation  with  counsel 0  13    4         Nil. 

Conference  with  counsel 008         — 

♦Fee  on  every  record  or  writ  of  trial 068034 

*106J   For  common  jury  panel 084034 

For  special  jury  panel 068034 

To  ootain  name*  of  viewers 0.68034 

To  enter  any  suggestion  on  roll  when  necessary 0    3    4      0    3    4 

Attending  court,  cause  made  remanet     .        .        .">       .        .        .  0  13    4068 

Attending  for  fresh  panels,  after  remanet,  as  before. 
Attendances  incidental  to  agreement  of  amount  of  damages,  according  to 
the  circumstances. 

Attendance  in  pursuance  of  notice  to  admit 068034 

For  evory  hour  beyond  one 068034 

Attending  making  admissions,  except  under  special  circumstances    .        .       0    6    8      0    3    4 
On  reference  to  master  upon  common  matters,  such  as  to  compute  upon  a 

bill  or  bond         ....- 068068 

Special  matters 0  13    4068 

For  every  hour  after  the  first 068034 

If  counsel  in  attendance,  attorney  attending     .        .  .        .        .068034 

Above  one  hour 0  13    4068 

To  attest  confession  in  ejectment 068  — 

To  file  memorandum  of  error,  and  obtain  master's  receipt  .        .  0    6    8      0    3    4 

Assises  each  day,  exclusive  of  expenses,  but  inclusive  of  all  matters  trans- 
acted, except  one  attendance  upon  each  counsel  with  brief    .        •        .220  — 

Expenses,  exclusive  of  travelling,  for  each  day 110         — 

Travelling  expenses,  the  amount  actually  and  reasonably  paid,  but  in  no 
ease  exceeding  U.  per  mile  one  way. 

If  two  causes,  in  each  per  day  for  attendance 1  11    6         — 

If  three  causes  or  more,  each 110  — 

If  more  than  one  cause,  expenses  at  11  U.  each  day,  and  travelling  ex- 
penses, to  be  divided  equally. 

♦Clerk's  attendance,  discretionary,  if  more  than  one  cause,  or  in 
*107]       special  cases,  not  exceeding,  per  day,  inclusive  of  expenses, 

except  travelling 110         — 

In  assise  towns  in  which  two  lists  are  made,  and  in  special  jury  causes  the 
attendance  of  the  attorney  will  not  be  allowed  from  the  commission  day, 
but  only  from  such  period  as  his  attendance  became  proper. 
On  writ  of  inquiry,  or  writ  of  trial,  at  a  distance,  if  no  other  business, 

inclusive  of  expenses,  per  day 2    2 

If  two  cases,  each 1  11 

If  more  than  two  cases,  each 11 

Travelling  expenses,  as  before,  and  to  be  apportioned  if  more  than  one  cause. 
In  Ixradon  or  Middlesex,  or  in  same  town,  on  trial  or  writ  of  inquiry,  when 

cause  in  paper,  and  not  tried,  per  day 0  13 

On  trial 11 

Ditto,  if  occupied  the  whole  day 2.2 

Managing  clerk  to  conduct  cause  at  a  distance,  when  only  one  cause,  per 

day 1  11 

If  more  than  one  cause,  each 11 

Travelling  and  other  expenses,  the  same  as  attorney. 

Court,  on  motion,  rule  nisi  granted 0    6 

The  like,  on  rule  absolute  after  rule  nisi 0  13 

The  like,  previous  to  argument,  per  day 0    6 

The  like,  in  cases  set  down  in  the  paper,  not  exceeding  for  a  whole  term        2    0. 

After  term,  when  sittings,  not  exceeding 10 

(       0  13 

Taxation  on  postea <  to 

I      1    o 
More,  according  to  time  occupied. 
VOL.  XIII. — 10  G 


0 

1     1 

0 

6 

0  13 

4 

0 

0  13 

4 

4 

0    6 

8 

0 

0  13 

4 

0 

— 

6 

0  13 

4 

0 

0  10 

6 

8 

0    3 

4 

4 

0    6 

8 

8 

0    3 

4 

0 

1    0 

0 

0 

0  10 

0 

4 

0    3 

to 

4 

0 

0    6 

8 
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Above 
201. 


Under 
201. 


Attendances — continued.  £  §.    d.     £   c  d. 

(  0    6    8] 

*1081  ^Taxation  of  coats  of  cause  otherwise  than  on  postea       .       <  to        v  0    3    4 

(  0  13    4  ) 

Ditto,  costs  of  judgment  only,  and  ordinary  interlocutory  matters         .  0    3    4      0    3    4 

Briefs. 

Minutes  of  evidence 0  13    4 

Brief  and  one  fair  copy,  where  cause  tried  before  a  judge  of  a  court  of 
record  where  attorneys  are  not  allowed  to  act  as  advocates,  not  exceeding  .        .        .200 

In  the  like  case,  fee  to  counsel  and  clerk 130 

For  drawing,  per  folio 010          — 

Copying 004         — 

Term  Fees  and  Letters. 

Proper  business 0  13    0      0  10    0 

Agency 0  15    0      0  12     0 

Letters,  when  no  term  fee,  proper  business 030020 

Agency •        .        .        .        .050030 

Letters  in  interlocutory  matters,  proper 0    2    0         — 

Agency 030          — 

In  actions  under  201.,  no  allowance  will  be  made  for  "  letters"  for  the  vaca- 
tion preceding  the  term  in  which  a  term  fee  shall  be  allowed. 

Letters. 

Letter  before  action,  and  other  letters 036020 

Circular  letters,  after  the  first 016010 

Affidavits. 

Drawing  special  affidavits,  per  folio 010010 

Engrossing  same,  exclusive  of  affidavits  of  increase 0    0    4         NIL 

Common  affidavits,  of  five  folios  or  under,  including  engrossing  and  oath  0    6    0      0    5    0 

♦Affidavit  of  increase,  including  engrossing  and  oath         .        .  •        .        0    5     0 

*109]   Copy  for  the  other  side 020 

Searches. 

All  common  searches,  exolusive  of  payment 034034 

If  very  long 0  13    4068 

Counsel. 
To  attend  reference  to  master,  not  exceeding,  except  on  examination  of 

witnesses 220         Nil. 

To  settle  special  endorsement  on  writ Nil            Nil 

Warrant  of  Attorney. 

Costs  of  signing  judgment 3  10    0          — 

Defendants. 

Appearance 070060 

For  each  additional  defendant,  inclusive  of  payment         .        .        .        .016016 
A  second  summons  and  order  for  time  to  plead  shall  be  allowed  in  speoial 
cases  above  20/.  when  necessary. 

Counsel's  Clerk's  Fees. 
The  fees  to  be  allowed  to  counsel's  clerk  not  to  exceed  as  under : 

Upon  a  fee  under  5  guineas 026          — 

5  guineas  and  under  10  guineas 050          — 

10  guineas  and  under  20  guineas 0  10    0          — 

20  guineas  and  under  30  guineas 0  15     0          — 

30  guineas  and  under  50  guineas    '.                       10    0          — 

50  guineas  and  upwards 21.  10#.  per     — 

cent 
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Above  Under 

20/.  20/. 

Ox  Consultations.                            £  ».    d.  £  •.  d. 

Senior's  clerk 076  — 

Junior's  clerk 026  — 

On  general  retainer ...      0  10    6  — 

On  common  retainer 026  — 

On  conference     .       '. 050  — 


lis!    1|M 


Allowance  to  Witness. 
♦Common  witnesses,  such  as  labourers,  journeymen,  Ac,  per  } 
*110]       diem 


£    t.    d. 
0    5 


£   «.   d. 


[050 
i        to 
(076 


Hatter  tradesmen,  yeomen,  and  farmers,  per  diem  . 


from* 


0    7  6  0  10  0  v 

to  to 

0  10  0  0  15  0 

0  10  6  0  10  6 


to 
1    1 


Auctioneers  and  accountants,  per  diem 

Professional  men,  per  diem 11 

Ditto,  inclusive  of  all  except  travelling  expenses,  per  diem         .       •    f  • 

Attorneys'  or  other  clerks,  per  diem 0  10    6 


Engineers  and  surveyors,  per  diem    . 

Notaries,  per  diem 

Gentlemen 

Esquires         ....... 

Bankers 

Merchants 

Females,  according  to  station  in  life,  per  diem 


1    1 
1    1 


to 
0  11 
0         — 

2  2 
to 

3  3 

0  15 
to 

1  1 
1    1 

(to 
3    3    0 
110 


from- 


with  tub* 
poena,  bat 
no  dally 
allowance, 
except  af- 
ter the  flrst 
day,  and 
then  a 
reasonable 
sum  for  re* 
frciumcnt 
and  con* 
veyance.    ' 

0     5     0 

to 
0  10    0 


110 
per  diem 


Police  Inspector,  per  diem 
Police  Cocstablo     . 


0    5    0 


0    3    0 


0    5    0 
to 

10  0 
(076 
i  to 
(  0  10  0 
(050 
\  to 
I  0    7    6 


*If  the  witnesses  attend  in  one  cause  only,  they  will  be  entitled  to  the   r+1  - 1 
full  allowance.    If  they  attend  in  more  than  one  cause,  they  will  be  entitled   L 
to  a  proportionatepart  in  each  cause  only. 

The  travelling  expenses  of  witnesses  shall  be  allowed  according  to  the  sums  rea- 
sonably and  actually  paid,  but  in  no  case  shall  exceed  Is*,  per  mile  one  way. 


Ill  COSTS.    H.  T.  1853. 


Miscellaneous. 
Close  copy  of  proceedings  in  agency  cases,  Ad.  per  folio,  according  to  actual  length. 
In  oases  under  207.,  no  allowance  will  be  made  in  respect  of  the  following  mat- 
ters : — 

Attending  deponent  to  be  sworn  to  affidavit 
Advice  on  evidence. 
Maps,  plans,  or  models. 

For  maps  or  plans,  when  used  in  cases  above  202.,  from  11.  Is.  to  3J.  3*. 

All  other  allowances  will  be  made  as  heretofore,  except  so  far  as  it  may  be  neces- 
sary to  reduce  or  increase  the  same  conformably  to  the  scale  of  fees  published  on  the 
24th  of  November,  1852.(a) 

Campbell,  T.  J.  Platt, 

John  Jervis,  W.  Erle, 

Fred.  Pollock,  T.  N.  Talfourd, 

E.  H.  Alderson,         Sax.  Martin. 
W.  Wiohtman, 

(a)  13  C.  B.  615  (E.  C.  L.  IU  voL  74). 


'112]  ♦ATTORNEYS'   RULES. 

HILARY  TERM,  1853. 


I.  Examination,  Admission,  and  Re-admission  of  Attorneys. 
II.  Regulations  for  conducting  the  Examination. 
III.  Taking  out  and  Renewal  of  Attorneys'  Certificates. 


I.  Examination,  Admission,  and  Re-admission  of  Attorneys. 

Whereas,  by  section  15  of  the  stat.  6  &7  Vict.  c.  73,  it  was  enacted  "  That  it  shall 
be  lawful  for  the  judges  of  the  Courts  of  Queen's  Bench,  Common  Pleas,  and  Exche- 
quer, or  any  one  or  more  of  them,  and  he  and  they  is  and  are  hereby  authorized  and 
required,  before  he  or  they  shall  issue  a  fiat  for  the  admission  of  any  person  to  be  an 
attorney,  to  examine  and  inquire  by  such  ways  and  means  as  he  or  they  shall  think 
proper  touching  the  articles  and  service,  and  the  fitness  and  capacity  of  such  person 
to  act  as  an  attorney;  and,  if  the  judge  or  judges  as  aforesaid  shall  be  satisfied  by 
such  examination,  or  by  the  certificate  of  such  examiners  as  hereinafter  mentioned, 
that  such  person  is  duly  qualified  and  fit  and  competent  to  act  as  an  attorney,  then, 
and  not  otherwise,  the  said  judge  or  judges  shall,  and  he  and  they  is  and  are  hereby 
authorized  and  required  to,  administer  or  cause  to  be  administered  to  such  person 
*1 1 31  tbe  oath  hereinafter  directed  to  be  taken  by  attorneys  and  "solicitors,  in  ad- 
J  dition  to  the  oath  of  allegiance,  and,  after  such  oaths  taken,  to  cause  him  to 
be  admitted  an  attorney  of  such  court ;"  and,  by  section  16  of  the  said  statute,  it  was  fur- 
ther enacted,  for  the  purpose  of  facilitating  the  inquiry  touching  the  due  service  under 
articles  as  aforesaid,  and  the  fitness  and  capacity  of  any  person  to  act  as  an  attorney, 
"  That  it  shall  be  lawful  for  the  judges  of  the  Courts  of  Queen's  Bench,  Common 
Pleas,  and  Exchequer  (or  any  eight  or  more  of  them,  of  whom  the  chiefs  of  the  said 
courts  shall  be  three),  from  time  to  time  to  nominate  and  appoint  such  persons  to  be 
examiners  for  the  purposes  aforesaid,  and  to  make  such  rules  and  regulations  for 
conducting  such  examination  as  such  judges  shall  think  proper :" 
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And  whereas,  in  order  to  carry  the  said  statute  more  fully  into  effect,  it  is  expe- 
dient annually  to  appoint  examiners,  subject  to  the  control  of  the  judges,  in  manner 
hereinafter  mentioned : 

And  whereas,  pursuant  to  the  said  statute,  certain  rules,  orders,  and  regulations 
were  made  by  the  judges  of  the  said  courts  in  Easter  Term,  1846 ;  and  other  rules, 
orders,  and  regulations  of  the  said  courts,  or  one  of  them,  have  been  from  time  to 
time  previously  made  relating  to  the  examination,  admission,  and  re-admission  of 
attorneys,  and  their  annual  certificates : 

And  whereas,  it  is  expedient  to  consolidate  and  amend  the  said  rules,  orders,  and 
regulations,  in  manner  hereinafter  mentioned : 

It  is  therefore  ordered,  that,  from  and  after  the  first  day  of  Trinity  Term  next,  all 
rules,  orders,  and  regulations  relating  to  the  examination,  admission,  and  re-admis- 
sion of  attorneys,  and  the  taking  out  and  renewal  of  their  annual  certificates,  be,  and 
they  are  hereby  annulled :  Provided  that  all  notices,  appointments,  and  other  steps 
and  proceedings  duly  made,  had,  or  taken,  or  to  be  had  or  taken,  under  and  by 
virtue  of  the  rules,  orders,  or  Regulations,  or  any  of  them,  hereby  to  be  an-  r*-i  -m 
nulled,  shall  be  valid,  and  may  be  carried  into  effect,  anything  herein  to  the  L 
contrary  notwithstanding :  and  it  is  ordered,  that  the  following  rules,  orders,  and 
regulations  shall,  from  and  after  the  said  first  day  of  Trinity  Term  next,  be  substi- 
tuted in  lieu  of  all  such  former  rules,  orders,  and  regulations  whatsoever  : 

1.  The  several  masters  for  the  time  being  for  the  Courts  of  Queen's  Bench,  Com- 
mon Pleas,  and  Exchequer,  respectively,  together  with  sixteen  attorneys  or  solicitors 
to  be  appointed  by  a  rule  of  court  in  every  year,  to  be  examiners  for  one  year,  any 
five  of  whom  (one  whereof  to  be  one  of  the  said  masters)  shall  be  competent  to  con- 
duct the  examination ;  and  that,  subject  to  such  appeal  as  hereinafter  mentioned,  no 
person  who  shall  not  have  been  previously  admitted  a  solicitor  of  the  high  court  of 
Chancery  shall  be  admitted  to  be  sworn  an  attorney  of  any  of  the  courts,  except  on 
production  of  a  certificate  signed  by  the  major  part  of  such  examiners  actually  pre- 
sent at  and  conducting  his  examination,  testifying  his  fitness  and  capacity  to  act  as 
an  attorney,  and  in  the  usual  business  transacted  by  an  attorney ;  such  certificate  to 
be  in  force  only  to  the  end  of  the  term  next  but  one  following  the  date  thereof,  unless 
such  time  shall  be  specially  extended  by  the  order  of  a  judge. 

2.  The  examiners  so  to  be  appointed  shall  conduct  the  said  examinations,  under 
regulations  to  be  first  submitted  to  and  approved  by  the  judges. 

3.  In  case  any  person  shall  be  dissatisfied  with  the  refusal  of  the  examiners  to 
grant  such  certificate,  he  shall  be  at  liberty  within  one  month  to  apply  for  admis- 
sion, by  petition  in  writing,  to  the  judges,  to  be  delivered  to  the  clerk  of  the  Lord 
Chief  Justice  of  the  Court  of  Queen's  Bench,  upon  which  no  fee  or  gratuity  shall  be 
received ;  which  application  shall  be  heard  in  Serjeants'  Inn  Hall  by  not  less  than 
three  of  the  judges. 

*4.  And  whereas  the  hall  or  building  of  the  Incorporated  Law  Society  of  the  r*-i  -i  c 
United  Kingdom,  in  Chancery  Lane,  is  a  fit  and  convenient  place  for  holding  L 
the  said  examinations,  and  the  said  society  have  consented  to  allow  the  same  to  be 
used  for  that  purpose : — 

It  is  ordered,  that,  until  further  order,  such  examinations  be  there  held,  on  such 
days  as  the  said  examiners,  or  any  five  of  them,  shall  appoint ;  and  that  any  person 
not  previously  admitted  an  attorney  of  any  of  the  three  courts,  and  desirous  of  being 
admitted,  shall  give  notice  to  the  said  examiners,  before  the  commencement  of  the 
term  next  preceding  that  in  which  he  shall  propose  to  be  examined,  of  his  intention 
to  apply  for  examination,  by  leaving  the  same  with  the  secretary  of  the  said  society, 
at  their  said  hall ;  which  notice  also  shall  state  his  place  or  places  of  residence  or 
service  for  the  last  preceding  twelve  months ;  and,  in  case  of  application  to  be 
admitted  on  refusal  of  the  certificate,  shall  give  ten  days'  notice,  to  be  served  in  like 
manner,  of  the  day  appointed  for  hearing  the  same. 

5.  Three  days  at  least  before  the  commencement  of  the  term  next  preceding  that 

g2 
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in  which  any  person  not  before  admitted  shall  propose  to  be  admitted  an  attorney 
of  either  of  the  courts,  he  shall  cause  to  be  delivered  at  the  masters'  office  a  written 
notice,  which  shall  state  his  place  or  places  of  abode  or  service  for  the  last  preceding 
twelve  months,  and  the  name  and  place  of  abode  of  the  attorney  or  attorneys  to 
whom  he  was  articled  and  assigned  (if  any  such  assignment  has  been  made) ;  and 
the  master  shall  reduce  all  such  notices  as  in  this  rule  first  mentioned  into  an 
alphabetical  table  or  tables,  under  convenient  heads,  and  affix  the  same,  on  the  first 
day  of  term,  in  some  conspicuous  place  within  or  near  to  and  on  the  outside  of  each 
court ;  and  such  person  shall  also,  for  the  space  of  one  full  term  previous  to  the 
♦llfil  *erm  *n  wn*cn  ne  8na^  aPPty  *°  b®  admitted,  enter  or  cause  to  be  *entered 
J  in  two  books  kept  for  that  purpose,  one  at  the  chambers  of  the  Lord  Chief 
Justice  or  Chief  Baron  of  the  court  in  which  he  applies  to  be  admitted,  and  the 
other  at  the  chambers  of  the  other  judges  or  barons  of  such  court,  his  name  and 
place  or  places  of  abode,  and  also  the  name  or  names,  and  place  or  places  of  abode, 
of  the  attorney  or  attorneys  to  whom  he  shall  have  been  articled  and  assigned  (if 
any  such  assignment  has  been  made). 

6.  Every  person  so  proposing  to  be  admitted  an  attorney  of  either  of  the  said 
courts,  who  shall  have  given  such  notices  of  his  intention  to  apply  for  examination, 
and  admission  as  aforesaid,  or  as  authorized  by  this  rule,  and  who  shall  not  have 
attended  to  be  examined,  or  not  have  passed  the  examination,  or  not  have  been 
admitted,  may,  within  one  week  after  the  end  of  the  term  for  which  such  notices 
were  given,  renew  the  notices  for  examination  or  admission  for  the  then  next  ensuing 
term,  and  so  from  time  to  time  as  often  as  he  shall  think  proper ;  and  that  all  such 
renewed  notices  shall  be  added  to  the  list  of  notices  of  admission  and  re-admission, 
and  placed  up,  on  the  first  day  of  the  term,  in  the  said  courts,  chambers,  and 
offices ;  and  the  applicants  named  in  such  renewed  notices  may  be  examined  in  the 
ordinary  way,  in  pursuance  of  such  last-mentioned  notices,  but  shall  not  be  admitted 
until  the  last  day  of  the  term,  unless  otherwise  ordered  by  one  of  the  said  courts,  or 
a  judge  thereof. 

7.  On  an  application  to  re-admit  an  attorney  who  has  been  struck  off  the  rolls,  the 
applicant  shall,  before  the  commencement  of  the  term  next  preceding  that  in  which 
he  intends  to  apply  to  be  re-admitted,  give  notice  thereof,  as  in  the  case  of  an 
original  admission ;  and  the  affidavits  in  support  of  such  application  shall  be  filed  at 
the  office  of  the  masters,  and  a  copy  thereof  left  at  the  chambers  of  the  Lord  Chief 
*1 1 71  ^U8**ce  °f  *°6  Court  of  *Queen's  Bench,  before  the  term  on  the  last  day  of 

J  which  the  notice  [motion]  for  re-admission  is  intended  to  be  made ;  and  the 
rule  for  such  re-admission  shall  be  drawn  up  on  reading  Buch  affidavit,  and  an 
affidavit  of  such  copy  having  been  left,  and  notices  given,  in  compliance  with  this 
rule. 

8.  A  printed  copy  of  the  list  of  the  admissions  and  re-admissions  shall  be  stuck 
up  in  the  Queen's  Bench,  Common  Pleas,  and  Exchequer  offices,  and  at  the  judges' 
hall  or  chambers  of  each  court,  in  Rolls-Gardens. 


II.  Regulations  approved  by  the  Judges,  for  the  Examination  of  Persons  applying  to 
be  admitted  as  Attorneys  of  the  Courts  of  Queen's  Bench,  Common  Pleas,  or 
Exchequer. 

1.  Every  person  applying  to  be  admitted  an  attorney  of  any  of  the  said  courts 
pursuant  to  the  said  rules,  shall,  within  the  first  seven  days  of  the  term  in  which  he 
is  desirous  of  being  admitted,  leave  or  cause  to  be  left  with  the  secretary  of  the  said 
Incorporated  Law  Society  his  articles  of  clerkship,  duly  stamped,  and  also  any 
assignment  which  may  have  been  made  thereof,  together  with  answers  to  the  several 
questions  hereunto  annexed,  signed  by  the  applicant,  and  also  by  the  attorney  or 
attorneys,  London  agent,  barrister,  or  special  pleader,  with  whom  he  shall  have  served 
his  clerkship. 
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2.  In  case  the  applicant  shall  show  sufficient  cause,  to  the  satisfaction  of  the 
examiners,  why  the  first  regulation  cannot  be  fully  complied  with,  it  shall  be  in  the 
power  of  the  said  examiners,  upon  sufficient  proof  being  given  of  the  same,  to  dis- 
pense with  any  part  of  the  first  regulation  that  they  may  think  fit  and  reasonable. 

3.  Every  person  applying  for  admission  shall  also,  if  required,  sign  and  leave,  or 
cause  to  be  left,  with  the  secretary  of  the  said  Society,  answers  in  writing  to  such 
♦other  written  or  printed  questions  as  shall  be  proposed  by  the  said  r*-|-iQ 
examiners  touching  his  said  service  and  conduct ;  and  shall  also,  if  required,  L 
attend  the  said  examiners  personally,  for  the  purpose  of  giving  further  explanations 
touching  the  same ;  and  shall  also,  if  required,  procure  the  attorney  or  attorneys 
with  whom  .he  shall  have  served  his  clerkship  as  aforesaid,  to  answer,  either 
personally  or  in  writing,  any  questions  touching  such  service  or  conduct,  or  shall 
make  proof  to  the  satisfaction  of  the  said  examiners  of  his  inability  to  procure  the 
same. 

4.  Every  person  so  applying  shall  also  attend  the  said  examiners  at  the  hall  of  the 
said  Society,  at  such  time  or  times  as  shall  be  appointed  for  that  purpose  pursuant 
to  the  said  rule,  as  the  said  examiners  shall  appoint,  and  shall  answer  such  questions 
as  the  said  examiners  shall  then  and  there  put  to  him,  by  written  or  printed  papers, 
touching  his  fitness  and  capacity  to  act  as  an  attorney,  and  in  the  usual  business 
transacted  by  an  attorney. 

5.  Upon  compliance  with  the  aforesaid  regulations,  and  if  the  major  part  of  the 
said  examiners  actually  present  at  and  conducting  the  said  examination  (one  of  them 
being  one  of  the  said  masters)  shall  be  satisfied  as  to  the  fitness  and  capacity  of  the 
person  so  applying,  to  act  as  an  attorney,  the  said  examiners  so  present,  or  the  major 
part  of  them,  shall  certify  the  same,  under  their  hands,  in  the  following  form, 
namely : — 

"  In  pursuance  of  the  rules  made  in  Hilary  Term,  1853,  of  the  Courts  of  Queen's 
Bench,  Common  Pleas,  and  Exchequer,  we,  being  the  major  part  of  the  examiners 
actually  present  at  and  conducting  the  examination  of  A.  B.,  of,  &c.,  do  hereby 
certify  that  we  have  examined  the  said  A.  B.,  as  required  by  the  said  rules ;  and  we 
do  testify  that  the  said  A.  B.  is  fit  and  capable  to  act  as  an  attorney  of  the  said 
courts,  and  in  the  usual  business  transacted  by  attorneys." 

*  Questions  as  to  due  Service  of  Articles  of  Clerkship,  to  be  answered  by  the  j-*-i-iq 

Clerk.  *     L 

1.  What  was  your  age  at  the  date  of  your  articles  ? 

2.  Have  you  served  the  whole  term  of  your  articles  at  the  office  where  the  attorney 
or  attorneys  to  whom  you  were  articled  or  assigned  carried  on  his  or  their  business  ? 
and,  if  not,  state  the  reason. 

3.  Have  you,  at  any  time  during  the  term  of  your  articles,  been  absent  without  the 
permission  of  the  attorney  or  attorneys  to  whom  you  were  articled  or  assigned  ?  and, 
if  so,  state  the  length  and  occasions  of  such  absence. 

4.  Have  you,  during  the  period  of  your  articles,  been  engaged  or  concerned  in  any 
profession, '  business,  or  employment,  other  than  your  professional  employment  as 
clerk  to  the  attorney  or  attorneys  to  whom  you  were  articled  or  assigned  ? 

5.  Have  you,  since  the  expiration  of  your  articles,  been  engaged  or  concerned,  and 
for  how  long  time,  in  any  and  what  profession,  trade,  business,  or  employment,  other 
than  the  profession  of  an  attorney  or  solicitor  ? 

Questions  to  be  answered  by  the  Attorney,  Agent,  Barrister,  or  Special  Pleader  with 
whom  Ute  Clerk  may  have  served  any  Part  of  the  Time  under  his  Articles. 

1.  Has  A.  B.  served  the  whole  time  of  his  articles  at  the  office  where  you  carry  on 
your  business  ?  and,  if  not,  state  the  reason. 

2.  Has  the  said  A.  B.,  at  any  time  during  the  term  of  his  articles,  been  absent 
without  your  permission  ?  and,  if  so,  state  the  length  and  occasions  of  such  absence. 
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3.  Has  tbe  said  A.  B.,  during  the  period  of  his  articles,  been  engaged  or  concerned 
in  any  profession,  business,  or  employment,  other  than  his  professional  employment  as 
your  articled  clerk  ? 

*1 901  ^*  ^as  *ne  8a^  ^"  ^'>  during  *^e  wn°te  term  of  hfo  "clerkship,  with  the 
-J  exceptions  above-mentioned,  been  faithfully  and  diligently  employed  in  your 
professional  business  of  an  attorney  or  solicitor  ? 

5.  Has  the  said  A.  B.,  since  the  expiration  of  his  articles,  been  engaged  or  con- 
cerned, and  for  how  long  time,  in  any  and  what  profession,  trade,  business,  or  em- 
ployment, other  than  the  profession  of  an  attorney  or  solicitor? 

And  I  do  hereby  certify  that  the  said  A.  B.  has  duly  and  faithfully  served  under 
his  articles  of  clerkship  (or  assignment,  as  the  case  may  be),  bearing  date,  Ac,  for 
the  term  therein  expressed ;  and  that  he  is  a  fit  and  proper  person  to  be  admitted  an 
attorney. 

III.  Taking  out  and  Renewal  of  Attorney  J  Certificates. 

Whereas  by  sect.  25  of  the  stat,  6  A  7  Vict.  c.  73,  it  was  enacted,  that,  if  any 
attorney  shall  neglect  to  procure  an  annual  stamped  certificate,  authorizing  him  to 
practise  as  such,  within  the  time  by  law  appointed  for  that  purpose,  then  and  in  such 
oase  the  registrar  of  attorneys  and  solicitors  shall  not  afterwards  grant  a  certificate 
to  such  attorney,  without  the  order  of  one  of  the  Courts  of  Queen's  Bench,  Common 
Pleas,  or  Exchequer,  or  of  one  of  the  judges  thereof,  to  issue  such  certificate : 

And  whereas  it  is  expedient,  thai  upon  the  application  of  an  attorney  having 
neglected  for  the  space  of  one  whole  year  to  procure  or  to  renew  an  annual  stamped 
certificate,  the  judges  should  have  means  of  inquiring  as  to  the  circumstances  under 
whioh  he  has  omitted  to  commence,  or  has  discontinued,  to  practise,  and  as  to  his 
conduct  and  employment  during  the  term  of  such  omission  or  discontinuance : 

It  is  ordered,  1.  That,  from  and  after  the  last  day  of  Trinity  Term  next,  every  per- 
son who  shall  intend  to  apply  on  the  last  day  of  term,  or  in  vacation,  for  such 
+-  n-i  -i  "order,  shall,  three  days  at  the  least  previous  to  the  first  day  of  the  term  on 
-I  the  last  day  of  whioh  the  application  is  intended  to  be  made,  or,  in  case  the 
application  is  to  be  made  in  vacation,  shall,  previous  to  the  first  day  of  the  prece- 
ding term,  leave  at  the  office  of  the  masters  of  the  court  in  which  he  intends  to  make 
the  application,  a  notice  in  writing,  containing  his  name  and  place  of  abode  for  tbe 
last  preceding  twelve  months ;  and  that,  before  the  said  first  day  of  term,  he  shall 
enter,  or  cause  to  be  entered,  a  like  notice  in  two  books  kept  for  that  purpose,  one  at  the 
chambers  of  the  Lord  Chief  Justice  or  Chief  Baron,  and  the  other  at  the  chambers  of 
the  other  judges  or  barons ;  and  shall,  before  the  said  first  day  of  term,  cause  to  be 
filed  the  affidavit  upon  which  he  seeks  to  obtain  or  renew  his  said  certificate,  at  the 
office  of  the  masters  aforesaid ;  and  a  copy  thereof  to  be  also  left  at  the  chambers  of 
the  Lord  Chief  Justice  of  the  Court  of  Queen's  Bench. 

2.  The  masters  Bhall  reduce  such  notices  into  alphabetical  order,  and  add  the 
same  to  the  list  of  admissions  and  re-admissions ;  and  the  order  for  granting  the 
certificate  shall  be  drawn  up  on  reading  such  affidavit  of  such  copy  having  been  left 
in  compliance  with  this  rule. 

3.  Upon  an  application  to  dispense  with  the  usual  notice,  and  to  take  out  or  renew 
the  certificate  of  an  attorney  as  aforesaid,  a  summons  shall  be  served  on  the  Regis 
trar  of  attorneys,  calling  on  him  to  show  cause  within  ten  days  why  such  certificate 
should  not  be  issued ;  and,  if  no  cause  be  shown  to  the  satisfaction  of  the  judge,  an 
order  may  be  made  for  issuing  such  certificate,  if  the  judge  shall  think  proper. 

Campbell,  J.  T.  Coleridge, 

John  Jervis,  C.  Cresswell, 

Fred.  Pollock,  W.  Erle, 

J.  Parke,  Charles  Crompton. 
E.  H.  Alderson, 
Jamtary  20&,  1853. 
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A.  wrote  to  B.  on  the  15th  of  July,  proposing  a  partnership,  saying, — "As  to  the  time,  I  certainly 
should  wish  it  by  the  end  of  August."  To  this  B.  answered,  on  the  16th, — "I  am  ready  to 
accede  to  your  proposal.  With  regard  to  time,  if  you  could  possibly  defer  my  coming  until 
the  second  week  in  September,  it  would  suit  much  best."  On  the  19th,  A.  again  wrote, — 
"  The  time  is  very  important,  and  ought  not  to  be  later  than  August :" — Held,  that  these 
letters  did  not  constitute  an  absolute  agreement;  and,  the  judge  of  the  county  court  having 
left  it  to  the  jury  to  determine  whether  B.'s  letter  of  the  16th  of  July  was  a  positive  acceptance 
of  A.'s  proposal  of  the  15th, — Held,  a  misdirection. 

This  was  an  action  brought  by  the  plaintiff,  a  draper's  assistant, 
against  the  defendant,  a  draper,  under  the  following  particulars  of 
demand : — 

"  This  action  is  brought  to  recover  502.  damages,  for  breach  of  con- 
tract, by  reason  of  the  defendant  not  taking  the  plaintiff  into  partner- 
ship in  the  month  of  July,  August,  or  September,  last." 

The  action  was  tried  (by  a  jury)  before  the  Essex  county  court  at 
Chelmsford,  on  the  28th  of  October,  1852,  when  a  verdict  was  found 
for  the  plaintiff,  damages  302. 

On  behalf  of  the  plaintiff,  a  correspondence  by  letters  between  the 
plaintiff  and  the  defendant,  was  put  in  evidence ;  and  the  following 
were  relied  on  by  the  plaintiff  as  forming  the  contract : — 

Chelmsford,  June  15th,  1852, — from  defendant  to  plaintiff. 

"  Almost  ever  since  you  left  Chelmsford,  my  brother's  health  has 
been  declining ;  and  for  the  last  nine  months  he  has  been  but  little  in 
the  business.  He  has  now,  I  believe,  quite  made  up  his  mind  to  leave 
it,  and  that  as  soon  as  possible :  and,  unfortunately,  I  think  I  never 
was  worse  manned.  Do  you  happen  to  know  a  first-class  man  that 
would  suit  my  trade, — one  that  I  could  place  the  utmost  confidence  in  ? 
If  I  meet  with  such  a  man,  I  should,  after  a  short  time,  give  him  a 
share  in  the  business.  In  fact,  I  do,  or  shall  immediately,  require 
some  one  to  manage  the  house.  It  is  a  good  opportunity  for  any 
young  man  that  has  no  means  of  his  own.  I  am  very  glad  to  hear  you 
are  so  well  and  happily  settled ;  and  I  hope  and  wish  you  may  quickly 
make  a  *fortune.  We  are  not  busy.  The  trade  in  the  town  gen-  r#19o 
erally  has  decreased.  Market-days  are  bad.  If  you  can  re-  '- 
commend  me  any  one,  shall  be  obliged." 

Margate,  16th  of  June,  1852, — from  plaintiff  to  defendant : — 

<<  I  received  yours  in  due  time.  In  answer,  I  beg  to  say  that  I  do 
not  know  of  any  one  likely  to  suit  you.  Young  men  of  the  class  you 
want  are  not  often  to  be  met  with.  If  you  will  make  it  answer  my 
purpose,  and  like  to  re-engage  me,  please  write  by  return  of  post." 

Chelmsford,  July  the  15th,  1852, — from  defendant  to  plaintiff: — 

"  I  have  been  from  home,  or  should  have  replied  sooner.  I  never 
supposed  your  last  was  intended  as  rudeness ;  therefore  will  pass  it 

vol.  xm. — 11 
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over,  and  reply  to  jours  of  the  9th  instant :  and,  as  you  appear 
anxious  to  start  as  a  partner,  I  make  the  following  proposal  to  you,  to 
give  you,  for  the  first  two  years,  one  third  of  the  business :  at  the  end 
of  that  time,  if  we  go  on  pleasantly,  give  you  an  equal  share.  You 
may  consider  one  third  worth  to  you  from  1501.  to  200£.  All  our  other 
arrangements  will  be  the  same  as  my  brother's :  rent  of  premises,  60Z. ; 
capital  employed,  3000Z. ;  allowance  for  young  men  and  a  servant,  10*. 
per  head  per  week,  which  includes  coal,  beer,  and  wear  and  tear ;  that 
is  all.  The  furniture  in  the  house  to  be  yours,  taken  of  course  as  you 
and  my  brother  agree  upon.  The  buying  and  paying  accounts,  I 
reserve  to  myself ;  although  shall  at  any  time  be  glad  to  get  rid  of  it. 
The  stock  to  be  taken  fairly  between  my  brother  and  yourself.  I  find 
our  agreement  is  drawn  so  that  we  could  at  any  time  have  separated, 
by  either  party  giving  the  other  three  months*  notice.  I  think  that  is 
too  short,  and  ought  to  be  six  months,  or  forfeit  50?.  or  100£.  Of 
course,  I  do  not  anticipate  such  a  thing ;  but  I  believe  such  clauses  are 
*1 94.1  always  introduced.  Now,  the  next  thing  is  the  time.  *I  cer- 
*  tainly  should  wish  it  by  the  end  of  August ;  for,  of  course,  we 
must  take  stock ;  as,  after  that  time,  we  shall  be  buying  autumn  goods. 
If  this  is  satisfactory  to  you,  it  will  be  better  to  have  a  copy  of  agree- 
ment drawn  first/' 

Margate,  16th  July,  1852, — plaintiff  to  defendant : — 
" In  reply  to  yours  of  this  morning,  I  beg  to  state  I  am  ready  to 
accede  to  your  proposal.     With  regard  to  timey  if  you  could  possibly 
defer  my  coming  until  the  second  week  in  September,  it  would  suit  much 
best,  as  our  season  in  August  is  at  the  height.     Perhaps  when  you  for- 
ward the  agreement,  you  would  name  the  latest  time." 
Chelmsford,  July  19th,  1852,— defendant  to  plaintiff: — 
"  Mr.  Veley  is  in  London ;  but  I  will  see  him  to-morrow,  and  get 
him  to  draw  a  copy,  and  forward  to  you.     The  time  is  very  important^ 
and  ought  not  to  be  later  than  August;  for  harvest  will  then  be  over, 
and  there  will  be  a  little  more  doing.    Besides,  I  shall  want  to  be  buy- 
ing a  few  autumn  goods." 

Chelmsford,  July  21st,  1852, — defendant  to  plaintiff: — 
«*  If  you  have  not  named  your  leaving  to  Mrs.  Gostling,  you  had 
better  not  do  so  for  a  few  days,  or  until  you  hear  from  me  again ;  as 
a  circumstance,  quite  unexpected,  and  very  important,  has  occurred, 
which  may  compel  me  to  alter  my  circumstances." 
Margate,  22d  July,  1852,— plaintiff  to  defendant  :— 
« I  have  made  every  arrangement  to  leave  at  the  end  of  August. 
Have  engaged  a  young  lady,  also  a  young  man.    Expect  him  on  Satur- 
day next.     I  thought  it  would  be  better  to  have  him  as  soon  as  pos- 
sible, to  get  used  to  the  business  before  I  left.     Must  say  was  very 
much  surprised  at  the  contents  of  your  last." 

Chelmsford,  23d  July,  1852,— defendant  to  plaintiff:— 
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*«I  should  be  very  sorry  indeed  if  you  lost  your  situation :  r+19c 
but,  if  you  have  made  the  matter  known  to  Mrs.  Gostling,  I  L 
have  no  doubt  she  will  be  very  glad  to  find  that  she  can  still  have  the 
services  of  two  persons  that  suit  her  so  well.  If  not,  I  am  quite  will- 
ing to  give  her  that  explanation  that  will  exempt  you  from  all  blame. 
But  I  have, — at  all  events,  for  the  present,— completely  altered  my 
arrangements,  and  exceedingly  regret  the  trouble  I  have  given  you." 

At  the  trial,  the  defendant's  attorney  submitted  to  the  Court  that 
the  letters  could  not  be  read  in  evidence,  without  being  first  stamped, 
and  that  they  did  not  constitute  an  agreement  in  point  of  law,  and  the 
plaintiff  ought  to  be  nonsuited.  The  learned  judge,  however,  held  that 
the  letters  did  not  require  a  stamp ;  and  also  determined  not  to  non- 
suit the  plaintiff,  or  to  decide  the  question  whether  the  said  letters  did 
or  did  not  amount  to  a  contract  in  point  of  law :  but  left  the  question 
to  the  jury ;  and,  in  submitting  the  case  to  them,  said,  amongst  other 
things, — « I  leave  the  question  to  you,  whether  this  was  an  absolute 
contract  or  not.  Was  there  such  an  agreement  between  the  parties, 
that  the  defendant  Cheveley  positively  should  take,  and  the  plaintiff 
Fuller  go  into  partnership  ?  And  this  depends  on  the  letter  of  the 
15th,  and  the  reply.  The  question  is,  was  there  an  acceptance  of  the 
offer  ?  I  shall  leave  you  to  determine  if  this  was  a  positive  acceptance 
binding  each  party." 

The  questions  for  the  opinion  of  the  Court,  are, — "  First,  whether 
the  letters  forming  the  alleged  agreement  should  have  been  admitted 
in  evidence  by  the  Court,  without  being  first  duly  stamped, — Secondly, 
whether  the  determination  of  the  Court  not  to  nonsuit  the  plaintiff,  on 
the  ground  that  the  letters  so  admitted  in  evidence  formed  no  valid 
and  binding  agreement  upon  which  the  said  action  could  be  maintained, 
was  wrong  *in  point  of  law, — Thirdly,  whether  the  determina-  ^  9  ~ 
tion  of  the  said  Court  to  leave  the  decision  of  the  question  L 
whether  the  said  letters  formed  such  an  agreement  as  last  mentioned, 
to  the  jury,  and  whether  the  direction  of  the  Court  to  the  jury  thereon, 
was  wrong  in  point  of  law." 

Konyman,  for  the  appellant. — The  letters  set  out  in  the  case,  con- 
stituting as  they  did,  all  the  evidence  of  the  agreement  between  the 
parties,  were  clearly  inadmissible,  for  want  of  a  stamp :  and,  at  all 
events,  the  judge  was  wrong  in  leaving  it  to  the  jury  to  say  what  was 
the  legal  effect  of  the  correspondence.  [Jervis,  C.  J. — It  was  clearly 
a  misdirection  Jn  point  of  law  to  leave  the  effect  of  the  letters  to  the 
jury.] 

Channell,  Serjt.,  for  the  respondent. — Where  the  whole  contract  is 
to  be  made  out  strictly  by  written  documents,  the  effect  of  them,  no 
doubt,  is  for  the  Court :  but  if  there  be  something  to  be  proved  by 
parol  to  complete  the  evidence  of  a  contract  or  agreement,  it  must  be 
left  to  the  jury.    [Jervis,  C.  J. — The  judge  does  not  so  put  it.    He 


126  CHEVELEY,  App.,  FULLER,  Resp.    H.  T.  1853. 

says,  the  question  depends  on  the  letter  of  the  15th  July,  and  the 
reply  thereto ;  and  that  he  shall  leave  it  to  the  jury  to  determine  if 
there  -was  a  positive  acceptance  on  the  one  side  of  the  proposal  made 
on  the  other.  That  surely  is  not  the  proper  way  to  leave  it.  Maulb, 
J. — The  letter  of  the  15th  of  July  makes  a  proposal  in  full  detail ;  the 
answer,  of  the  16th,  accepts  it,  and  then  goes  on  to  ask  if  it  may  not 
be  modified  as  to  time.]  The  letter  of  the  15th  makes  time  a  condi- 
tion :  the  answer  accedes  to  so  much  of  the  proposal  as  is  definite :  but 
it  does  not  accept  the  proposal  so  far  as  time  is  concerned.  [Jervis, 
C.  J. — If  the  letters  constitute  an  agreement,  you  cannot  get  over 
*1271  *^e  Ejection  of  the  want  of  stamp.]  No  doubt,  if  the  whole 
■L  *contract  is  in  writing,  the  question  of  stamp  arises.  But,  if 
there  was  evidence  to  go  to  the  jury,  that  the  ultimate  acceptance  was 
by  parol,  the  most  the  Court  can  do,  is,  to  direct  a  new  trial.  That 
the  whole  contract  is  not  to  be  collected  from  the  letters  of  the  15th 
and  16th,  is  clear  from  the  defendant's  letter  of  the  19th,  in  which  he 
says, — "  The  time  is  very  important,  and  ought  not  to  be  later  than 
August."  There  was  evidence  to  go  to  the  jury,  whether  the  plaintiff 
had  not  assented  to  the  time,  after  the  receipt  of  this  letter  of  the  19th 
of  July.  [Maulb,  J. — The  next  letter  shows  that  the  defendant  con- 
ducts himself  like  a  man  who  has  a  right  to  break  off  the  agreement. 
In  truth,  no  stamp  was  necessary,  because  there  was  no  complete 
agreement.] 

Jervis,  C.  J. — The  judge  was  clearly  wrong  in  leaving  the  case  to 
the  jury.     He  should  have  nonsuited  the  plaintiff. 

The  rest  of  the  Court  concurring, 

Decision  reversed,  with  costs. 


„„,«  *CHARLES  WINCH,  Appellant,  AMY  WINCH,  Respondent. 
"*J  Jan.  24. 

Tho  county  court  has  jurisdiction  to  try  a  question  of  devastavit 

This  was  an  appeal  from  a  decision  of  the  judge  of  Margate  County 
Court  of  Kent. 

The  action  was  brought  to  recover  a  legacy  of  50Z.,  the  plaintiff 
having  by  his  particulars  abandoned  any  excess  on  account  of  interest. 

Charles  Winch,  the  father  of  the  plaintiff,  died  on  the  7th  of 
January,  1850,  having  by  his  will,  dated  the  13th  of  September,  1849, 
devised  and  bequeathed  certain  real  estate,  and  all  his  residuary  per- 
sonal estate,  to  Mary  Radcliffe  and  the  defendant  Amy  Winch,  upon 
trust  to  convert  the  same  into  money,  and  thereout  to  pay  his  debts 
and  funeral  and  testamentary  expenses,  and,  "  in  the  next  place,  to  pay 
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the  following  legacies,  viz.  to  the  said  Amy  Winch,  502. ;  to  each  of 
his  sons,  Charles  Winch  and  John  Winch,  502. ;  and  to  his  son  James, 
202. :"  and  he  directed  that  snch  legacies  "  should  be  retained  by  and 
paid  to  his  said  daughter  and  sons  respectively,  as  soon  as  his  trustees 
should  have  funds  in  hand  sufficient  for  the  purpose :"  and  he  directed 
his  trustees  to  pay  the  residue  of  the  said  trust  funds  and  moneys  in 
manner  in  his  will  mentioned. 

The  will  then  contained  the  following  words : — "  Whereas  I  have 
lent  my  son  Frederick  Winch,  or  otherwise  paid  or  advanced  or  ex- 
pended for  his  use  and  benefit,  several  sums  of  money,  to  a  very  large 
amount,  the  whole  of  which  I  have  forgiven,  with  the  exception  of  the 
sum  of  6002.  Now,  I  do  hereby  will  and  direct  that  the  trustees  and 
executors  of  this  my  will  shall  allow  him,  my  said  son  Frederick 
Winch,  the  period  of  six  years  to  pay  the  same,  without  interest ;  pro- 
vided he,  *my  said  son  Frederick  Winch,  shall  liquidate  such  r+1oq 
debt  by  instalments  of  not  less  than  502.  in  each  of  the  first  ^ 
five  years  of  such  period  of  six  years, — the  first  instalment  to  be  paid 
at  the  expiration  of  twelve  calendar  months  from  the  day  of  my  de- 
cease." And  the  testator  appointed  the  said  Mary  Radcliffe  and  Amy 
Winch  executors,  and  «  he  empowered  them,  notwithstanding  anything 
therein  contained  which  might  appear  to  be  construed  to  the  contrary, 
to  compound  or  allow  time  for  the  payment  of  any  debt  or  debts  due 
to  his  estate,  and  to  satisfy  all  dividends  against  his  estate,  whether 
supported  by  strictly  legal  evidence  or  not,  and  to  settle  all  accounts 
between  him  and  any  person  or  persons,  on  such  terms  as  they,  his  said 
executors,  should  in  their  discretion  think  expedient,  and  to  refer  any 
matters  in  difference  relating  to  his  affairs  to  arbitration." 

Mary  Radcliffe  renounced,  and  the  will  was  proved  by  Amy  Winch 
alone,  on  the  5th  of  February,  1850. 

On  the  hearing,  assets  were  admitted  to  have  been  received  by  the 
defendant  to  the  amount  of  26382. ;  and  it  was  admitted  that  she  had 
paid  the  funeral  and  testamentary  expenses,  and  debts  of  the  testator, 
to  the  amount  of  27352.  It  was  also  admitted  that  no  money  had  been 
paid  by  Frederick  Winch  to  the  defendant  in  respect  of  his  debt ;  but 
that  she  had,  in  the  month  of  January,  1851,  commenced  an  action  of 
debt  against  him,  in  the  Court  of  Exchequer,  and  obtained  final  judg- 
ment (in  an  undefended  action)  for  6812. 17*.  10e2.,  besides  212.  12*.  7df. 
for  interest. 

The  judgment  was  obtained  on  the  26th  of  February,  1851 :  but  the 
defendant  did  not  take  any  further  proceeding  under  the  judgment 
until  the  15th  of  January,  18§2,  when  a  fi.  fa.  was  issued,  and  the 
stock  in  trade  and  effects  of  Frederick  Winch  (who  was  a  trader  at 
Margate)  were  seized.  The  execution  was,  however,  ^defeated  by  ra|t-  „n 
the  subsequent  bankruptcy  of  Frederick  Winch.  *■ 

The  plaintiff,  under  the  circumstances,  sought  to  charge  the  defend- 
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ant  with  assets,  alleging  that  she,  the  defendant,  was  liable  to  the  pay- 
ment of  the  legacy,  upon  a  devastavit. 

The  court,  however,  doubting  its  jurisdiction,  gave  judgment  for  the 
defendant, — against  which  the  plaintiff  appealed. 

The  question  for  the  opinion  of  the  court  is,  whether,  under  the  65th 
section  of  the  9  &  10  Vict.  c.  95,  as  extended  by  the  13  &  14  Vict.  c. 
61,  the  judge  of  the  county  court  had  jurisdiction  to  charge  the  de- 
fendant, under  the  circumstances,  with  the  payment  of  the  legacy. 

Byles,  Serjt.,  for  the  appellant. — The  65th  section  of  the  9  &  10 
Vict.  c.  95,  enacts  "  that  the  jurisdiction  of  the  county  court  under 
this  act  shall  extend  to  the  recovery  of  any  demand,  not  exceeding  the 
sum  of  202.,  which  is  the  whole  or  part  of  the  unliquidated  balance  of 
a  partnership  account,  or  the  amount  or  part  of  the  amount  of  a  distri- 
butive share  under  an  intestacy,  or  of  any  legacy  under  a  will"  By 
the  13  &  14  Vict.  c.  61,  s.  1,  the  jurisdiction  of  the  county  courts  is 
extended  "  to  the  recovery  of  any  debt,  damage,  or  demand  not  ex- 
ceeding the  sum  of  502.,  and  to  all  actions  in  respect  thereof  (save  and 
except  the  several  actions  specified  in  the  proviso  in  s.  58  of  the  former 
act);"  and  it  is  enacted  that  the  several  powers  and  provisions  of  the 
9  &  10  Vict.  c.  95,  and  12  &  13  Vict.  c.  101,  and  all  rules,  orders,  and 
regulations  which  have  been  or  may  be  made  in  pursuance  of  the  said 
acts,  or  either  of  them,  "  shall  extend  to  all  debts,  damages,  and  de- 
mands which  may  be  sued  for  in  the  said  courts,  or  any  of  them,  not 
exceeding  *the  sum  of  502.,  and  to  all  proceedings  and  judg- 
ments for  the  recovery  of  the  same,  or  otherwise  in  relation  to 
the  same  respectively,  as  fully  and  effectually,  to  all  intents  and  pur- 
poses, as  the  same  respectively  are  now  or  may  be  applicable  to  debts, 
damages,  and  demands  within  the  present  jurisdiction  of  the  said 
courts."  It  is  difficult  to  see  upon  what  the  judge's  doubt  as  to  his 
jurisdiction  rested.  [Channell,  Serjt. — In  truth,  the  judge  doubted 
whether  the  statute  intended  to  give  him  an  equitable  jurisdiction  in 
the  case  of  a  legacy,  or  whether  it  was  confined  to  the  case  of  an  ex- 
press promise  to  pay ;  and,  further,  whether  he  could  try  a  question 
of  devastavit.]  The  statute  gives  the  county  court  all  the  jurisdiction 
which  a  court  of  equity  would  have.  In  Pears  v.  Wilson,  6  Exch.  833,  f 
it  was  held,  that,  where  real  and  personal  property  is  left  by  will  to 
executors,  upon  trust  to  sell,  and,  after  payment  of  certain  legacies, 
to  divide  the  residue  among  certain  persons,  the  share  in  such  residue 
is  a  "legacy"  within  the  9  &  10  Vict.  c.  95,  s.  65,  and  the  county 
court  has  jurisdiction  to  adjudicate  on  a  claim  made  by  one  of  such 
persons  for  his  share  in  the  residue,  in  a  plaint  against  the  executors. 
The  judge  must  clearly  have  jurisdictibn  to  try  whether  or  not  the 
assets  have  been  wasted. 

Channel^  Serjt.,  for  the  respondent. — Pears  v.  Wilson  is  distinguish- 
able from  the  present  case :  nor  is  the  difficulty  removed  by  the  177th 
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of  the  rules  of  practice  made  in  pursuance  of  the  12  &  13  Vict.  c.  101, 
b.  12,  which  provides  that  "  a  party  suing  an  executor  or  administrator, 
may  charge  in  the  summons,  in  the  form  in  the  schedule,  that  the  de- 
fendant has  assets,  and  has  wasted  them/'  Although  the  defendant 
here  is  sued  as  executrix,  she  is  in  truth  a  trustee.  She  had  no  power 
to  call  in  the  debt  before  a  given  time:  but  she  had  a  *discre-  r+1oo 
tion  to  compound  or  to  give  time  for  the  payment  of  any  debt.  *- 
[Maulb,  J. — That  would  be  very  good  evidence  on  the  question  of 
devastavit.] 

Jervis,  C.  J. — There  must  be  a  new  trial.  The  judge,  whatever 
doubt  he  might  have  entertained,  would  have  acted  more  discreetly  if 
he  had  tried  the  cause.  It  is  much  to  be  lamented  that  counsel  were 
not  employed  in  such  a  case. 

Byles,  Serjt.,  asked  for  costs  of  the  appeal. 

Jervis,  C.  J. — As  the  question  was  raised  by  the  judge  himself,  we 
think  there  should  be  no  costs. 

The  rest  of  the  court  concurring, 

Rule  absolute  for  a  new  trial,  without  costs. 


♦QUARTERMAINE    and    PLEWS   v.    BITTLESTON    and  r    - 

Others.    Jan.  20.  L  i66 

An  order  by  a  commissioner  in  bankruptcy  "  that  all  goods  and  chattels  which  at  the  time  the 
said  A.  B.  became  bankrupt,  were,  by  the  consent  and  permission  of  the  true  owner  thereof, 
in  the  possession,  order,  or  disposition  of  the  said  A.  B.,  whereof  the  said  A.  B.  was  reputed 
owner,  or  whereof  he  had  taken  upon  himself  the  sale,  alteration,  or  disposition  as  owner," 
should  be  sold  for  the  benefit  of  the  creditors, — is  not  a  compliance  with  the  125th  section  of 
the  12  A  13  Vict  o.  106;  it  must  specify  the  particular  goods  which  are  to  be  so  sold. 

Bach  an  order  is  properly  made  upon  an  ezparte-  application. 

Quart,  whether  the  order  should  recite  the  oircumstanoes  which  gave  the  commissioner  jurisdic- 
tion to  act.  / 

This  was  an  action  of  trover,  to  recover  certain  furniture,  goods,  and 
chattels,  alleged  to  have  been  converted  by  the  defendants.  The  de- 
fendants pleaded, — first,  not  guilty, — secondly,  not  possessed.  Upon 
which  pleas  issue  was  joined. 

The  case  came  on  for  trial  before  Maule,  J.,  at  the  last  Spring 
Assizes  for  Leicester,  when  a  verdict  was  found  for  the  plaintiffs, 
damages  6212.  16*.  10<2.,  subject  to  the  following  case : — 

The  plaintiffs  claim  the  goods  in  question  as  trustees  under  an  in- 
denture of  assignment  and  settlement,  dated  the  29th  of  January, 
1851,  and  made  between  Elizabeth  Cuff  of  the  one  part,  and  the  plain- 
tiffs of  the  other  part,  whereby  the  furniture  and  effects  in  question 
were  assigned  by  Elizabeth  Guff  to  the  plaintiffs,  upon  certain  trusts 
in  the  indenture  mentioned. 

The  defendants  were  the  official  and  trade  assignees  of  the  estate  of 
Edward  George  Guff,  a  bankrupt,  and  had  sold  the  goods  as  such  as- 
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signees.  The  question  was,  whether  the  defendants  were  entitled  to 
sell  the  goods,  under  the  125th  section  of  the  bankrupt  law  consolida- 
tion Act,  12  &  13  Vict.  c.  106,  as  having  been,  by  the  consent  and 
permission  of  the  plaintiffs,  the  true  owners  thereof,  in  the  possession, 
order,  or  disposition  of  the  bankrupt  as  reputed  owner. 

The  goods  in  question  formed  part  of  the  furniture  and  effects  of  the 
Bell  Hotel  at  Leicester ;  and  the  greater  part  of  them  were  formerly 
the  property  of  Mr.  Arthur  Boyer,  who  kept  and  carried  on  the  hotel 
before  and  until  the  early  part  of  1847,  when  he  contracted  to  let  the 
*1  <U1  hotel  to  the  bankrupt,  and  to  sell  him  the  ^furniture  and  effects 
-*  at  a  valuation ;  the  purchase-money  to  be  paid  by  instalments, 
and  to  be  secured  by  a  mortgage  of  the  furniture  and  effects  as  here- 
inafter mentioned.  The  goods  were  accordingly  valued  at  37632.,  and 
the  indenture  next  hereinafter  mentioned  was  executed  by  and  between 
the  parties  at  the  time  it  bears  date. 

Indenture  of  the  2d  of  February,  1847,  between  Edward  George 
Cuff,  the  bankrupt,  of  the  one  part,  and  Arthur  Boyer  of  the  other 
part ;  whereby,  after  reciting  that  an  agreement  had  been  made  be- 
tween the  said  parties  for  the  sale  of  the  goodwill  of  the  business  of 
the  said  hotel  for  12502.,  and  the  furniture  and  effects  at  a  valuation, 
which  had  been  made  at  the  sum  of  37632.,  making  together  50132., 
and  that  it  had  been  agreed  that  the  last-mentioned  sum,  with  interest, 
should  be  paid  by  certain  instalments,  and  secured  by  certain  bills 
therein  mentioned,  and  that  20132.,  part  thereof,  should  be  secured  by 
the  covenant  of  the  said  Edward  George  Guff,  the  bankrupt,  and  by  a 
conditional  bill  of  sale  or  assignment  of  the  said  goods  and  effects;  and 
reciting  that  part  of  the  purchase-money  had  been  paid,  and  certain 
bills  of  exchange  for  other  part  given,  and  possession  delivered  to 
Edward  George  Cuff,  the  bankrupt,  of  the  said  hotel,  with  the  furni- 
ture and  effects, — it  was  witnessed,  that,  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  said  sum  of  20132.  so  due  from 
the  said  Edward  George  Cuff,  the  bankrupt,  to  the  said  Arthur  Boyer, 
the  said  Edward  George  Cuff,  the  bankrupt,  bargained,  sold,  and  as- 
signed all  the  said  goods  and  furniture  and  effects  (contained  in  a  cer- 
tain inventory  and  valuation  referred  to  in  the  said  indenture),  to  the 
said  Arthur  Boyer,  his  executors,  &c,  to  hold  to  him  as  his  own  goods 
and  chattels,  with  a  proviso  for  redemption  on  payment  by  the 
said  Edward  George  Cuff,  the  bankrupt,  to  the  said  Arthur  Boyer,  of 
*-.qr-i  the  said  sum  of  20132.  by  the  ^instalments  and  at  the  times 
J  therein  mentioned,  with  interest  as  therein  mentioned :  And 
the  said  Edward  George  Cuff,  the  bankrupt,  thereby  covenanted  to  pay 
the  same  by  the  instalments  and  at  the  times  therein  mentioned :  And 
the  said  indenture  contained  a  proviso,  that,  in  case  of  default,  the  said 
Arthur  Boyer  might  peaceably  take  possession  of  the  said  goods,  and 
sell  the  same,  and  thereby  reimburse  himself  all  costs  of  sale,  and  the 
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said  2013/.,  or  so  much  as  should  be  unpaid,  and  pay  or  account  for 
any  surplus  to  the  said  Edward  George  Cuff,  the  bankrupt :  And  the 
said  indenture  also  contained  a  covenant  for  quiet  enjoyment  by  Ed- 
ward George  Cuff,  the  bankrupt,  until  default. 

After  the  execution  of  this  assignment  by  way  of  mortgage  of  the 
said  goods  and  effects,  the  bankrupt  continued  in  possession  of  the  said 
hotel,  and  the  goods  and  effects  therein,  and  carried  on  the  business 
of  the  said  hotel,  and  made  additions  to  the  said  furniture  and  effects. 
In  November,  1848,  the  bankrupt's  father,  John  Jackson  Cuff,  died, 
having  previously  made  his  will,  whereby,  after  certain  specific  legacies 
and  bequests,  he  gave  and  bequeathed  the  residue  of  his  estate  and 
effects,  upon  trust  to  permit  his  wife,  Elizabeth  Cuff,  to  receive  the 
interest  and  proceeds  of  the  said  residuary  estate  during  her  life ;  and 
directed  that  his  sons  John  Cuff  and  the  said  Edward  George  Cuff,  the 
bankrupt,  should  pay  his  wife  interest  during  her  life  upon  all  the  sums 
of  money  in  which  they  might  be  indebted  to  him  at  the  time  of  his 
decease ;  and,  after  her  death,  the  testator  directed  that  the  said  debt 
of  his  said  sons  should  be  released  to  them  respectively,  and  that  the 
said  residue  of  his  said  estates  should  be  held  in  trust  for  all  his 
children  (eight  in  number)  in  equal  shares  and  proportions. 

At  the  time  of  his  father's  death,  the  bankrupt  was  indebted  j^  oft 
to  his  father  in  the  sum  of  64752.,  upon  which  *sum  interest  was  *■ 
payable  to  his  step-mother,  Elizabeth  Cuff,  during  her  life. 

By  an  indenture  between  the  said  Edward  George  Cuff,  the  bank- 
rupt, of  the  first  part,  the  said  Elizabeth  Cuff  and  John  Cuff,  executors 
and  executrix  of  John  Jackson  Cuff,  of  the  second  part,  and  the  said 
Elizabeth  Cuff  of  the  third  part, — after  reciting  the  existence  of  the 
said  debt  of  64752.,  and  that  the  said  Edward  George  Cuff,  the  bank- 
rupt, having  occasion  for  the  sum  of  1000Z.,  had  applied  to  the  said 
executrix  and  executor  to  lend  him  the  same  out  of  the  residuary  per- 
sonal estate  of  John  Jackson  Cuff,  to  which  they  had  agreed,  on  having 
the  repayment  thereof  secured  as  thereinafter  mentioned ;  and  that 
the  said  Elizabeth  Cuff  had  consented  thereto,  on  having  the  payment 
of  the  interest  thereon  at  5  per  cent.,  and  also  the  interest  thenceforth 
to  accrue  due  during  her  life  on  the  said  debt  of  64752.,  secured  by  the 
delivery  and  endorsement  to  her  of  a  promissory  note  for  1375/.,  made 
by  one  Thomas  Bacon,  which  had  accordingly  been  done,  and  by  the 
covenant  of  the  said  Edward  George  Cuff,  the  bankrupt,  and  otherwise, 
as  therein  mentioned, — it  was  thereby  witnessed,  that,  in  consideration 
of  the  said  1000Z.,  then  advanced  and  paid  to  Edward  George  Cuff,  the 
bankrupt,  and  for  securing  the  repayment  thereof,  he  granted,  as- 
signed, released,  and  confirmed  unto  the  said  Elizabeth  Cuff  and  John 
Cuff,  their  heirs,  executors,  &c,  all  his  share  and  interest  of  and  in  the 
said  residuary  estate  and  effects  of  the  said  John  Jackson  Cuff  so  de- 
vised and  bequeathed  by  his  said  will  as  aforesaid,  subject  to  a  certain 
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proviso  for  redemption  upon  payment  by  the  said  Edward  George  Cuff, 
the  bankrupt,  on  the  30th  of  October  then  next,  to  the  said  Elizabeth 
Cuff  and  John  Cuff,  of  the  said  sum  of  10002.,  and  on  payment  to  the 
said  Elizabeth  Cuff  of  the  interest  thereon  and  on  the  said  debt  of 
64752.,  in  manner  therein  particularly  mentioned. 
*1 371       **n  November,  1849,  the  said  Arthur  Boyer,  in  consequence 

J  of  default  having  been  made  by  the  bankrupt  in  the  payment  of 
17162.,  part  of  the  money  secured  to  Boyer  by  the  indenture  of  the 
2d  of  February,  1847,  was  about  to  act  upon  the  power  of  sale  given 
to  him  by  that  indenture,  and  put  a  man  in  the  hotel  for  the  purpose 
of  taking  possession  of  the  goods  and  effects  comprised  therein,  when 
an  arrangement  was  proposed  between  Boyer,  Edward  George  Cuff,  the 
bankrupt,  and  Elizabeth  Cuff,  that  Mrs.  Cuff  should  advance  to  Boyer 
500/.,  in  part  payment  of  the  amount  remaining  due  to  him,  and  that 
she  should  also  endorse  and  deliver  to  Boyer,  on  account  of  the  balance 
so  due  to  him,  the  promissory  note  of  Bacon  for  13752.,  and  that  Boyer 
should  accept  such  part  payment,  and  endorsement  and  delivery,  in  full 
satisfaction  of  the  balance  remaining  due  to  him  from  Edward  George 
Cuff,  the  bankrupt ;  and  that,  in  order  to  indemnify  Mrs.  Cuff,  the  fur- 
niture and  effects  comprised  in  the  indenture  of  the  2d  of  February,  1847, 
and  all  other  furniture,  stock,  and  effects  then  in  and  upon  the  Bell 
Hotel,  should  be  assigned  to  her,  in  manner  hereinafter  mentioned ; 
and  thereupon  for  the  purpose  of  carrying  out  the  said  arrangement, 
the  following  indenture  was  executed  : — 

Indenture  made  the  27th  of  December,  1849,  between  Arthur 
Boyer  of  the  first  part,  Edward  George  Cuff,  the  bankrupt,  of  the 
second  part,  and  Elizabeth  Cuff  of  the  third  part,  whereby,  after 
reciting  the  said  agreement,  and  that  Elizabeth  Cuff  had  on  that  day 
endorsed  and  delivered  the  promissory  note  of  the  said  Thomas  Bacon, 
for  13752.,  to  Boyer, — it  was  witnessed,  that,  in  consideration  thereof, 
and  also  of  5002.,  then  paid  to  Boyer  by  Elizabeth  Cuff,  the  said  Boyer, 
as  to  all  the  furniture,  goods,  and  effects  comprised  in  the  indenture 
of  the  2d  of  February,  1847,  and  Edward  George  Cuff,  the  bankrupt,  as 
*1 381  t0  a'*  ^e  re8^ue  °^  *he  8tock>  goods,  and  effects  thereinafter 

-*  assigned,  did  assign  and  transfer  all  the  stock  in  trade,  furniture, 
goods,  and  effects,  in  and  upon  the  said  Bell  Hotel,  to  Elizabeth  Cuff, 
her  executors,  &c,  freed  from  all  equity  of  redemption,  by  virtue  of 
the  indenture  of  the  2d  February,  1847,  but  subject  to  a  proviso  for 
redemption  on  payment  by  Edward  George  Cuff,  the  bankrupt,  to  Eli- 
zabeth Cuff,  of  5002.  by  the  instalments  therein  mentioned,  and  on 
payment  to  Elizabeth  Cuff,  her  executors,  &c,  of  the  interest  upon  the 
said  debts  of  10002.  and  64752.,  during  the  life  of  Elizabeth  Cuff,  or 
so  much  thereof  as  should  remain  due,  at  the  respective  times  appoint- 
ed for  payment  thereof  by  the  indenture  of  the  80th  of  April,  1849, 
and  subject  to  a  proviso  for  quiet  enjoyment  by  Edward  George  Cuff, 
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the  bankrupt,  until  default ;  and  a  proviso,  that  if  default  should  be 
made  in  payment  of  the  5002.,  or  any  of  the  instalments  thereof,  or 
of  any  part  of  the  interest  of  the  said  10002.  and  6475/.,  contrary  to 
the  proviso  thereinbefore  contained,  that  then  it  should  be  lawful  for 
Elizabeth  Guff,  her  executors,  &c,  to  take  possession  of  the  said  fur- 
niture, stock,  and  effects,  and  sell  and  dispose  of  the  same,  and  of  the 
goodwill  of  the  said  business,  with  power,  until  the  business  should  be 
sold,  to  carry  it  on  for  such  time  and  in*  such  manner  as  she  should 
think  proper,  and,  for  that  purpose,  take  possession  of  and  to  hold  the 
premises  in  which  the  said  Edward  George  Guff,  the  bankrupt,  might 
for  the  time  being  be  carrying  on  the  said  business ;  and  it  was  thereby 
declared  that  the  moneys  to  arise  by  the  sale  should,  after  payment  of 
costs,  be  applied  in  payment  of  the  5002.,  and  in  payment  and  in  pro- 
viding for  the  interest  on  the  said  sums  of  10002.  and  64752., — the 
amount  to  be  retained  for  such  provision  not  to  exceed  13752. 

Two  other  instruments  were  executed  at  the  same  time,  for  the  pur- 
pose of  carrying  out  the  whole  arrangement  between  the  parties ;  one 
of  which,  bearing  date  *the  27th  of  December,  1849,  was  a  r+1qQ 
memorandum  of  deposit  by  Edward  George  Guff,  the  bankrupt,  *- 
with  Elizabeth  Guff,  of  the  several  indentures  of  lease  under  which 
Edward  George  Caff,  the  bankrupt,  held  the  Bell  Hotel  and  premises, 
for  further  securing  the  payment  of  the  said  sums  of  5002.,  and  the 
interest  on  the  said  sums  of  10002.  and  64752.  respectively :  and  the 
other  was,  a  deed  of  covenant,  of  the  same  date,  whereby  Edward 
George  Guff,  the  bankrupt,  and  Elizabeth  Guff,  covenanted  with  Boyer, 
that,  if  default  should  be  made  in  payment  of  the  5002.,  and  the  inte- 
rest on  the  other  sums  secured  by  the  indenture  of  assignment  by  way 
of  mortgage  of  even  date  therewith,  contrary  to  the  proviso  for  redemp- 
tion therein  contained,  and  the  said  Elizabeth  Guff  should  enter  into 
possession  of  the  goods  and  effects,  and  if  it  should  be  her  intention  to 
proceed  to  a  sale  thereof,  and  of  the  goodwill  of  the  said  business,  or 
in  case  of  certain  other  contingencies  therein  mentioned,  the  said  Eli- 
zabeth Guff,  her  executors,  &c,  should,  by  notice  in  writing  under  her 
or  their  hands,  offer  to  Boyer,  in  preference  to  any  other  person  whom- 
soever, to  purchase  (if  he  should  be  willing),  within  one  week,  the  good- 
will of  the  said  business,  and  the  said  household  goods  and  furniture, 
stock,  and  effects,  as  therein  mentioned,  at  a  valuation,  to  be  made  as 
therein  mentioned :  and  Boyer  thereby  declared  and  covenanted  that 
he  would  and  did  accept  the  payment  of  the  said  sum  of  5002.,  and  the 
endorsement  and  delivery  of  the  said  promissory  note,  in  full  payment 
and  discharge  of  the  said  balance  of  17162.  so  previously  remaining 
due  to  him  as  aforesaid. 

By  indenture  of  the  29th  of  January,  1851,  made  between  Elizabeth 
Guff,  of  the  one  part,  and  the  plaintiffs  of  the  other  part,  Elizabeth 
Cuff  assigned  to  the  plaintiffs  (amongst  other  things)  the  principal  sum 
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of  3002.,  part  of  the  said  sum  of  5002.,  and  in  the  last-mentioned 
*id.m  indenture  stated  as  then  remaining  unpaid;  and  also  all  the 
-*  interest  then  due  to  Elizabeth  Cuff  from  Edward  George  Cuff, 
the  bankrupt,  upon  or  in  respect  of  the  principal  sums  of  10002.  and 
64752.,  and  all  the  stock  in  trade,  furniture,  goods,  and  effects  assigned 
to  her  as  aforesaid  by  the  indenture  of  assignment  and  mortgage  of 
the  27th  of  December,  1849,  and  all  covenants  and  securities  for  pay- 
ment of  the  moneys,  and  all  remedies  and  means  which  Elizabeth  Cuff 
then  had,  at  law  or  in  equity,  for  recovering  or  enforcing  payment  of 
the  said  mortgage  debts,  and  interest,  respectively,  upon  certain  trusts 
in  the  last-mentioned  indenture  particularly  mentioned,  in  favour  of 
two  of  the  daughters  of  Elizabeth  Cuff. 

Mrs.  Cuff  died  on  the  13th  of  April,  1851,  having  first  made  a  will, 
by  which  she  appointed  the  plaintiffs  her  executors,  and  devised  and 
bequeathed  all  her  estate  and  effects  to  the  plaintiffs,  upon  certain  trusts 
therein  mentioned,  in  favour  of  her  said  two  daughters.  This  will  was 
duly  proved  by  the  plaintiffs. 

After  the  death  of  Mrs.  Cuff,  the  bankrupt  continued  in  the  posses- 
sion of  the  Bell  Hotel,  and  the  furniture  and  effects  thereon ;  but, 
default  having  been  made  by  him  in  due  payment  of  part  of  the  money 
and  interest  secured  by  the  indenture  of  assignment  of  the  27th  of 
December,  1849,  the  following  correspondence  took  place  between  the 
trustees  and  the  bankrupt,  on  the  subject  of  his  liabilities  to  the  estate 
of  the  late  Mrs.  Cuff,  under  the  last-mentioned  indenture : — 

May  15th,  1851,  from  one  of  the  trustees,  to  Edward  George  Cuff, 
the  bankrupt : — 

"  By  the  books  of  the  late  Mrs.  Cuff,  it  appears  that  your  account 
with  her  was  settled  up  to  the  31st  of  December  last,  and  a  balance 
of  8002.  shown,  for  which  a  promissory  note  was  given.  This  note  was 
*1 4.1 1  en^orse^  by  Mrs.  Cuff,  during  her  lifetime,  to  me  and  Mr.  *Quaiv 
J  termaine,  upon  certain  trusts  with  which  I  need  not  trouble 
you ;  and  at  the  same  time  the  securities  held  for  the  amount  were 
transferred  to  us. 

"  In  addition  to  this  8002.,  and  the  interest  on  it,  there  appears  to 
be  due  from  you  interest  on  64752.  at  32.  per  cent.,  and  on  10002. 
at  52.  per  cent,  from  the  31st  of  December  to  the  date  of  Mrs.  Cuff's 
death,  making  in  all  something  less  than  9002.,  the  securities  held  for 
it,  being  your  share  of  the  residue  of  the  late  Mrs.  Cuff's  estate,  and 
the  leases  and  stock  of  the  Bell  Inn. 

«  As  far  as  I  can  estimate  the  residue,  your  share,  after  providing 
for  the  mortgage  of  10002.  in  favour  of  the  estate,  will  not  produce 
more  than  3002.  to  4002.,  which  will  leave  5002.  at  least,  for  which  we 
shall  have  the  Bell  only  as  security ;  and  this  security  is  of  so  uncer- 
tain a  nature,  that,  if  our  trust-estate  were  in  a  condition  to  extend 
the  time  for  payment,  I  should  not  feel  justified  in  doing  so :  but,  in 
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addition  to  the  difficulty  I  feel  on  this  score,  a  large  sum  of  money  is 
required  for  the  purposes  of  the  estate ;  and  the  debts  outstanding 
must  be  collected  as  soon  as  possible,  to  provide  it.  I  therefore  beg  to 
know  whether  the  details  I  have  given  above  as  to  the  debt  and  securities 
be  in  any  respect  incorrect,  and  what  arrangement  you  can  propose  for 
placing  them  upon  a  satisfactory  footing.  Every  regard  consistent 
with  our  duty  will  of  course  be  shown  to  your  convenience." 

May  28th,  1851,  from  the  bankrupt  to  the  trustee : — 

"  I  have  to  acknowledge  the  receipt  of  your  letter,  and  would  like  to 
see  what  the  residuary  estate  would  be  likely  to  produce,  before  making 
any  arrangement  respecting  the  balance.  I  shall  be  most  happy  to 
liquidate  it  as  soon  as  possible,  but  must  leave  it  with  you  to  do  so  by 
such  instalments  as  I  shall  be  able  to  meet/' 

♦June  3d,  1851,  from  the  solicitors  of  the  trustees  to  Edward  r*14o 
George  Cuff,  the  bankrupt : —  *■ 

"  We  have  submitted  your  letter  of  the  28th  ultimo  to  the  trustees, 
and  they  are  by  no  means  satisfied  with  it,  as  it  is  clear,  that,  under 
no  circumstances,  can  your  share  of  the  residuary  estate  of  the  late 
Mrs.  Cuff  cover  more  than  half  your  debt.  We  are  therefore  desired 
to  call  upon  you  immediately  to  make  a  satisfactory  arrangement  for 
discharging  a  sufficient  portion  of  the  debt,  or  to  exchange  the  security 
the  trustees  now  hold  upon  the  Bell  leases,  &c,  for  some  other  upon 
which  they  may  safely  give  time  for  payment." 

June  18th,  1851,  from  one  of  the  trustees  to  Edward  George  Cuff, 
the  bankrupt : — 

« I  am  much  disappointed  at  not  having  heard  from  you  with  some 
proposal  for  exchanging  or  satisfying  the  security  we  hold  upon  the 
Bell  Inn.  Mr.  Quartermaine  relies  upon  me  to  keep  him  clear  of  all 
risk ;  so  that,  if  I  were  disposed  to  incur  any  myself,  I  must  see  that 
he  is  protected ;  and  the  only  way  to  do  this  will  be  to  take  possession, 
which  I  shall  be  under  the  necessity  of  doing,  unless  a  satisfactory 
arrangement  can  be  made  at  once." 

June  22d,  1851,  from  Cuff  to  the  trustee : — 

"  I  am  most  anxious  that  the  trustees  should  feel  secure,  and  will  be 
obliged  by  your  letting  me  know  what  security  will  be  approved  of,  and 
which  I  will  endeavour  to  obtain." 

July  10th,  1851, — the  trustee's  answer  thereto : — 

"  It  is  impossible  for  me  to  say  what  security  will  satisfy  me  and  my 
co-trustee,  until  we  have  your  proposal :  but  we  shall  not  be  able  to 
delay  taking  possession  any  longer,  unless  an  immediate  and  satisfac- 
tory arrangement  be  made.  I  am  most  anxious  to  save  you  from  an- 
noyance or  loss :  but  we  have  a  very  simple  duty  to  perform,  and  cannot 
let  our  feelings  stand  in  the  way." 

♦No  answer  was  received  to  this  last  letter;  and,  on  the  17th 


of  July,  1851,  the  plaintiffs  authorized  one  Barton,  a  person 
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usually  employed  as  a  messenger's  assistant  in  the  court  of  bankruptcy, 
to  go  down  to  Leicester,  and  take  possession  of  the  goods  comprised  in  the 
indenture  of  the  27th  of  December,  1849.  A  written  authority,  signed 
by  both  the  plaintiffs,  was  delivered  by  them  to  Barton,  as  follows: — 

"  To  Walter  Henry  Barton, 

«  We  hereby  require  and  authorize  you,  under  and  by  virtue  of  an 
indenture  bearing  date  the  27th  day  of  December,  1849,  made  between 
Arthur  Boyer,  of  the  first  part,  and  Edward  George  Cuff,  of  the  second 
part,  and  Elizabeth  Cuff,  of  the  third  part,  and  of  a  memorandum  of 
agreement,  bearing  date  the  same  day,  and  made  between  the  said 
Edward  George  Cuff  of  the  one  part,  and  the  said  Elizabeth  Cuff  of 
the  other  part,  and  of  another  indenture  bearing  date  the  29th  day  of 
January,  1851,  made  between  the  said  Elizabeth  Cuff  of  the  one  part, 
and  us,  undersigned,  of  the  other  part,  and  under  end  by  virtue  of  the 
powers  and  authorities  in  the  said  indentures  and  r  /eements  contained, 
and  of  all  other  powers  and  authorities  us  thereto  enabling,  to  enter  upon 
and  take  possession  on  our  behalf  of  the  Bell  Hotel,  in  Leicester,  and 
of  the  stock  in  trade,  household  goods,  plate,  linen,  china,  glass,  horses, 
carriages,  hearse-harness,  wines,  spirits,  utensils,  fixtures,  implements, 
and  effects,  in,  about,  fixed,  or  belonging  to  the  said  Bell  Hotel,  or  the 
messuage,  hotel,  and  premises  so  called,  and  the  messuage  or  tenements, 
yards,  stables,  coach-houses,  buildings,  or  premises  thereto  adjoining, 
or  belonging,  or  used  therewith ;  and  the  same  to  hold  for  us  until 
further  order.     Dated  this  17th  day  of  July,  1851. 

(Signed)         "Thomas  Quartermaixe. 
"Thomas  Plews." 
♦14.41       *Barton  was  instructed  to  deliver  a  copy  of  this  authority, 
*  and  also  the  following  letter  from  the  plaintiff  Plews,  to  the 
bankrupt : — 

« 17th  July,  1851. 

"  In  consequence  of  your  want  of  attention  to  my  very  urgent  appli- 
cation, Mr.  Quartermaine  and  I  have  determined  to  act  upon  the  secu- 
rities given  by  you  to  the  late  Mrs.  Cuff,  and  by  her  transferred  to  us ; 
and  the  bearer,  who  will  deliver  you  a  copy  of  his  authority,  will  take 
possession  of  the  hotel,  &c,  on  our  account.  I  regret  extremely  the 
necessity  existing  for  this  step :  but  there  is  no  alternative." 

In  pursuance  of  the  above  instructions  and  authority,  Barton  went 
down  from  London  to  Leicester  on  the  night  of  the  17th  of  July,  and 
arrived  there  about  half-past  one  on  the  morning  of  the  18th,  and 
slept  at  the  hotel;  and  afterwards,  on  the  morning  of  the  18th  of 
July,  in  pursuance  of  his  instructions,  delivered  a  copy  of  the  autho- 
rity, and  of  the  last-mentioned  letter,  to  Mrs.  Cuff,  the  wife  of  the 
bankrupt,  the  latter  being  absent  from  home  at  the  time.  Barton  was 
informed  of  the  bankrupt's  absence,  and  inquired  of  Mrs.  Cuff  what 
he  was  to  do  in  order  to  make  himself  agreeable :  and  he  remained  in 
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the  house  until  the  bankrupt's  return,  apparently  on  the  footing  of 
an  ordinary  guest,  and  without  giving  notice  to  the  servants  or  other 
persons  in  the  house,  or  any  other  person,  of  the  nature  of  his  autho- 
rity and  instructions. 

At  the  time  Barton  entered  on  the  premises,  the  bankrupt  was  in 
London,  having  gone  there  for  the  purpose  of  endeavouring  to  effect 
an  arrangement  with  a  creditor  named  Potter,  who  had  commenced 
proceedings  against  him,  and  was  upon  the  point  of  obtaining  a  judg- 
ment. 

On  the  18th  of  July,  the  bankrupt  called  on  one  of  the  plaintiffs, 
who  informed  him  that  the  plaintiffs  had  sent  '"down  to  take  pos-  r+14r 
session  of  the  hotel  and  the  goods,  and  told  him  that  they  must  *- 
sell,  unless  he  would  pay  the  money  remaining  due  on  the  securities  to 
Mrs.  Cuff,  or  make  some  arrangement.  The  bankrupt  told  the  plaintiff 
that  he  would  see  his  attorney  (who  resided  at  Leicester),  and  bring 
him  to  the  plaintiff. 

On  the  night  of  the  19th  of  July,  the  bankrupt  returned  home,  and 
on  the  following  morning  saw  Barton,  who  showed  him  his  written 
authority  from  the  plaintiffs.  The  bankrupt  informed  Barton  that  he 
had  been  up  to  London  to  see  Mr.  Plews ;  but  that  he  had  been  too 
late  to  stop  him  from  sending  down  Barton.  And  upon  Barton  asking 
what  he  was  to  do,  the  bankrupt  told  him  he  was  to  go  on  as  before, 
and  stop  in  the  coffee-room ;  and  also  that  he  wished  him  to  walk  out 
sometimes,  in  order  to  save  suspicion  on  the  part  of  the  servants ;  and 
that,  for  the  same  reason,  it  would  be  better  that  Barton  should  ask 
for  his  bill :  and,  accordingly,  while  the  bankrupt  was  at  the  hotel,  a 
bill  was  made  out  to  Barton,  as  in  the  case  of  a  guest,  which  bill  was 
taken  by  Barton  to  the  bankrupt,  who  wrote  "  settled1'  upon  it,  and 
then  gave  it  back  to  Barton ;  but  Barton  did  not  pay  the  amount  of 
that  bill.  The  bankrupt  then  informed  Barton  that  he  was  going  again 
to  London ;  and  after  he  had  remained  at  the  hotel  about  two  days,  he 
went  away. 

On  the  23d  of  July,  the  bankrupt  and  his  attorney,  Mr.  Spooner, 
had  an  interview  with  the  plaintiff  Plews,  in  London.  Mr.  Spooner 
then  begged  that  the  plaintiffs  would  not  sell,  as  it  would  cause  a  great 
sacrifice,  and  would  deprive  Cuff,  the  bankrupt,  of  any  chance  of  a 
surplus  from  the  effects  of  the  hotel.  He  said  that  the  bankrupt  wished 
to  see  his  friends  and  relations,  and  requested  that  nothing  might  be 
done  till  he  had  done  so.  Mr.  Spooner  also  reminded  Mr.  Plews  that 
the  trustees  were  bound  to  offer  the  hotel  and  the  goods,  in  *the  r*14fi 
first  instance,  to  Boyer.  The  plaintiff  Plews  stated  that  he  *- 
would  make  the  offer  of  purchase  to  Boyer ;  and  Mr.  Spooner  requested 
that  he  might  have  a  copy  of  the  letter  by  which  the  offer  was  to  be 
made,  which  Plews  agreed  to  give.  Mr.  Spooner  stated  at  this  inter* 
view  that  Cuff,  the  bankrupt,  had  not  sufficient  capital  to  carry  on  the 
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hotel  himself,  and  had  made  up  his  mind  to  dispose  of  it.  Plews  had 
suggested  Messrs.  Rushworth  &  Jar  vis  as  proper  persons  to  effect  a 
sale,  and  introduced  Jarvis  to  Mr.  Spooner.  Mr.  Spooner  said  he 
should  wish  time  to  consider.  Plews  then  wrote  and  sent  a  letter  to 
Boyer,  making  the  offer  of  purchase,  and  he  gave  a  copy  of  this  letter 
to  Mr.  Spooner,  according  to  his  request. 

No  further  communication  was  made  by  the  bankrupt  or  Mr.  Spooner 
to  the  plaintiffs,  or  either  of  them ;  nor  was  there  any  evidence  of  any 
communication  having  taken  place  between  the  plaintiffs,  or  either  of 
them,  and  Barton,  from  the  time  when  they  first  sent  him  down  to 
Leicester  until  after  the  bankruptcy  of  Guff,  hereinafter  mentioned ; 
but,  after  the  last-mentioned  interview  between  Spooner  and  Plews,  a 
meeting  of  the  bankrupt's  friends  was  held  in  London :  and,  in  conse- 
quence of  it  being  then  ascertained  that  Potter  was  prepared  to  put  in 
an  execution  on  the  following  morning,  it  was  deemed  advisable  that 
the  bankrupt  should  make  an  assignment  for  the  benefit  of  all  his  cre- 
ditors ;  and  it  was  arranged  that  one  Shireff,  the  brother-in-law  of  the 
bankrupt,  should  communicate  that  determination  to  Plews;  but  he 
failed  to  do  so. 

On  the  23d  of  July,  1851,  the  bankrupt  committed  an  act  of  bank- 
ruptcy, by  executing  a  general  assignment  of  all  his  estate  and  effects 
for  the  benefit  of  his  creditors.  This  assignment  was  effected  by  an 
indenture  dated  the  23d  of  July,  1851,  purporting  to  be  made  between 
J|t-47,  Edward  George  Cuff,  the  bankrupt,  of  the  first  *part,  Thomas 
-*  Henry  Wheeler  (one  of  the  defendants)  and  Henry  Sarson,  of 
the  second  part,  and  the  several  persons  who  should  oome  in  and  exe- 
cute as  creditors  in  the  usual  manner,  of  the  third  part.  This  inden- 
ture was  prepared  in  Leicester  by  Mr.  Spooner;  and  the  execution 
attested  by  him.  No  meeting  of  the  creditors  of  the  bankrupt  was 
called :  but  Mr.  Spooner,  between  the  23d  and  the  26th  of  July,  saw 
several  of  the  bankrupt's  creditors  at  Leicester,  on  the  subject  of  his 
affairs,  and  the  deed  of  assignment ;  and  the  creditors  expressed  them- 
selves dissatisfied  with  the  plaintiffs'  security.  They  informed  Spooner 
that,  since  the  assignment  was  executed,  they  had  heard  that  there  was 
a  person  at  the  Bell  Hotel,  who  claimed  to  be  in  possession ;  and  they 
told  Mr.  Spooner  that  if  he  did  not  make  Mr.  Guff  a  bankrupt,  they 
would  do  so.  On  the  28d  of  July,  1851,  and  within  a  few  hours  after 
the  execution  of  the  last-mentioned  assignment,  a  man  named  Dest 
was  put  into  the  hotel  on  behalf  of  the  trustees ;  and  the  bankrupt 
shortly  afterwards  quitted  the  hotel,  leaving  instructions  with  the  bar- 
maid to  continue  to  carry  on  the  business,  and  informing  her  that  he 
had  made  an  assignment  for  the  benefit  of  his  creditors ;  and  Mr.  Sar- 
son, one  of  the  trustees  named  in  the  assignment,  also  directed  the 
servants  to  carry  on  the  business  on  the  trustees'  behalf. 

On  the  26th  of  July,  1851,  a  petition  for  adjudication  of  bankruptcy 
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against  Mr.  Cuff  was  filed  by  the  petitioning-creditor,  Potter,  and,  on  the 
same  day,  notices  of  the  petition,  from  the  petitioning-creditor,  were 
served  on  the  plaintiffs,  and  upon  Barton,  their  agent,  at  the  hotel. 

On  the  29th  of  July,  the  adjudication  of  bankruptcy  took  place,  and 
the  defendent  Bittleston  was  appointed  official  assignee.  On  the  same 
day,  the  messenger  of  the  bankruptcy  court  entered  upon  the  hotel  for 
the  purpose  of  taking  possession  under  the  bankruptcy. 

In  the  mean  time,  from  the  period  of  Barton's  first  *entry  r*14o 
upon  the  premises  until  after  the  execution  of  the  assignment,  *- 
the  business  oL  the  hotel  had  continued  to  be  carried  on  in  the  usual 
manner,  without  interruption  or  interference  on  his  part :  and,  up  to 
the  time  of  the  entry  of  the  messenger  under  the  bankruptcy,  when 
Barton  made  known  in  what  character  he  entered,  the  servants  of  the 
establishment  had  not  known  or  believed  that  he  was  not  an  ordinary 
guest ;  and  the  tradespeople  supplying  the  provisions  required  for  the 
daily  consumption  of  the  hotel,  continued  to  supply  the  establishment 
as  before,  and  did  not  know  of  the  plaintiffs'  security,  or  of  Barton's 
having  been  sent  down  to  take  possession  on  their  part.  But,  shortly 
after  the  assignment  had  been  executed,  and  before  the  adjudication  of 
bankruptcy,  the  tradespeople  were  informed  of  the  assignment,  and 
were  requested  by  the  trustees  under  that  deed,  Sarson  and  Wheeler, 
to  continue  to  supply  the  hotel  on  their  credit.  The  carriages  and 
horses  of  the  establishment  went  out  after  Barton's  entry,  and  while 
he  remained  on  the  premises,  as  before,  and  without  any  interruption 
on  his  part ;  but,  with  the  exception  of  this  use  of  the  carriages  and 
horses,  none  of  the  goods  or  effects  comprised  in  the  plaintiffs'  securi- 
ties were  removed  or  attempted  to  be  removed  off  the  premises,  or 
otherwise  disposed  of,  except  for  the  uses  of  the  hotel.  The  bills  of 
the  customers  were  made  out  in  the  usual  way,  and  the  money  received 
by  the  servants  of  the  establishment,  and  paid  over  to  Mr.  Cuff,  as 
before,  until  the  execution  of  the  assignment ;  and  Barton  continued 
on  the  premises,  being  there  in  the  day  time,  and  sleeping  there  at 
night,  from  the  time  of  his  first  entry,  until  long  after  the  bankruptcy. 
He  might  have  gone  out  occasionally  between  the  time  of  his  first  entry 
and  the  time  of  the  act  of  bankruptcy;  but  the  evidence  upon  the 
trial  on  this  point  was  not  distinct :  and,  if  he  did  so,  it  was  only  for 
very  short  periods.  After  the  *bankruptcy,  the  business  of  the  ma* 
hotel  continued  to  be  carried  on  under  the  management  of  the  L 
barmaid,  and  for  the  benefit  of  the  assignees ;  and  the  proceeds  were 
from  time  to  time  paid  over  to  the  defendant  Bittleston,  the  official 
assignee :  and  Barton  still  continued  on  the  premises,  paying  for  what 
he  had,  by  a  check  given  to  him  by  Plews  for  that  purpose. 

In  the  beginning  of  September,  the  plaintiffs  employed  and  autho- 
rized one  Holland,  an  auctioneer  at  Leicester,  to  remove  and  sell  the 
goods  at  the  Bell  on  their  behalf;  which  Holland  attempted  to  do.  but 
VOL.  xiii. — 13  I 
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was  resisted,  and  prevented  from  doing  it,  by  the  defendants.  The 
plaintiffs  thereupon,  on  the  30th  of  October,  1851,  withdrew  Barton 
from  the  premises,  and  gave  notice  of  their  intention  of  bringing  an 
action ;  and  shortly  afterwards,  and  before  the  commencement  of  this 
action,  the  defendants  sold  and  disposed  of  the  whole  of  the  effects  upon 
the  premises,  and  received  the  proceeds  for  the  benefit  of  the  estate. 
Prior  to  such  sale  being  made,  an  order,  of  which  the  following  is  a 
copy,  was  made  by  the  commissioner : — 

"The  bankrupt  law  consolidation  act,  1849. 
"  Court  of  bankruptcy  for  the  Birmingham  district. 
"  In  the  matter  of  Edward  George  Cuff,  of  Leicester,  in  the  county  of 
Leicester,  hotel-keeper,  wine-merchant,  dealer  and  chapman. 

"This  15th  day  of  August,  1851, 
"  It  is  hereby  ordered,  that  all  the  goods  and  chattels  which  at  the 
time  the  said  Edward  George  Cuff  become  bankrupt  were,  by  the  con- 
sent and  permission  of  the  true  owner  thereof  in  the  possession,  order, 
or  disposition  of  the  said  Edward  George  Cuff,  whereof  the  said  Ed- 
ward George  Cuff  was  reputed  owner,  or  whereof  he  had  taken  upon 
him  the  sale,  alteration,  or  disposition  as  owner,  shall  be  forthwith  dis- 
posed of  by  the  assignees  of  *the  estate  and  effects  of  the  said 


*150] 


Edward  George  Cuff,  for  the  benefit  of  the  creditors  under  the 


bankruptcy.  (Signed)  "J.  Balguy." 

This  order  was  obtained  on  an  ex  parte  application  by  the  assignees ; 
no  notice  of  such  application  having  been  given  to  the  plaintiffs :  nor 
was  the  fact  of  the  making  of  the  order  communicated  to  them  before 
it  was  given  in  evidence  at  the  trial.  The  goods  and  effects  at  the 
hotel  were  ultimately  purchased  of  the  assignees,  at  a  valuation,  by  Mr. 
Boyer,  for  the  sum  of  89152.  3*.  6d.,  which  amount  was  paid  over  by 
him  to  the  assignees  before  the  present  action  was  commenced.  The 
amount  remaining  due  upon  the  plaintiffs'  securities  at  the  time  when 
Barton  was  put  upon  the  premises,  and  at  the  time  of  the  bankruptcy, 
was,  621Z.  16s,  10d.;  and  the  value  of  the  goods  comprised  in  the 
securities,  and  sold  and  disposed  of  by  the  defendants,  very  far  ex- 
ceeded that  amount.  A  verdict  was  taken  by  consent  for  the  plaintiffs 
for  the  last-mentioned  sum  subject  to  this  case. 

The  question  for  the  opinion  of  the  Court,  is, — whether,  tinder  the 
circumstances  stated  in  this  case,  the  defendants,  as  assignees,  were 
justified  in  selling  and  disposing  of  the  effects  comprised  in  the  plain- 
tiffs' securities,  for  the  benefit  of  the  creditors,  under  the  125th  section 
of  the  bankrupt  law  consolidation  act,  1849. 

The  Court  were  to  have  the  same  power  as  a  jury,  in  deciding  any 
question,  or  drawing  any  inference  of  fact  arising  from  the  circum- 
stances stated  in  the  case.     The  pleadings,  and  any  of  the  deeds  or 
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documents  referred  to  in  the  case,  were  to  be  referred  to  by  the  Court 
if  necessary,  and  treated  as  a  part  of  the  case. 

If  the  Court  should  be  of  opinion  that  the  plaintiffs  were  entitled  to 
recover  in  the  action,  the  verdict  was  to  stand  for  6212.  16*.  lOd. :  but, 
if  the  Court  should  "consider  that  the  plaintiffs  were  not  entitled  r^  _.. 
to  succeed  in  the  action,  the  verdict  was  to  be  set  aside,  and  *- 
judgment  of  nonsuit  entered. 

Bramwell  (with  whom  were  Q-.  Eayes  and  Willes\  for  the  plaintiffs. 
— The  decision  of  the  case  will  turn  upon  the  construction  of  the  125th 
section  of  the  12  &  13  Vict.  c.  106,  which  enacts,  "  that,  if  any  bank- 
rupt, at  the  time  he  becomes  bankrupt,  shall,  by  the  consent  and  per* 
mission  of  the  true  owner  thereof,  have  in  his  possession,  order,  or 
disposition,  any  goods  or  chattels  whereof  he  was  reputed  owner,  or 
whereof  he  had  taken  upon  him  the  sale,  alteration,  or  disposition  as 
owner,  the  Court  shall  have  power  to  order  the  same  to  be  sold  and 
disposed  of  for  the  benefit  of  the  creditors  under  the  bankruptcy."  In 
Heslop  v.  Baker,  6  Exch.  740, f  the  Court  of  Exchequer  held  that 
goods  in  the  order  and  disposition  of  a  bankrupt  as  reputed  owner,  do 
not  pass  to  his  assignees  under  the  141st  section  ;(a)  but,  that,  r+1  -^ 
•in  order  to  vest  the  property  in  such  goods  in  the  assignees  or  *• 
other  persons,  the  court  of  bankruptcy  must  make  an  order  under  the 
provisions  of  the  125th  section.  The  statute  clearly  is  not  complied 
with  by  an  order  in  general  terms  like  the  present.  It  decides  nothing : 
it  orders  nothing  specific.  It  is  made  behind  the  back  of  the  party 
whose  property  is  to  be  affected  by  it.  Upon  every  principle  of  justice, 
therefore,  it  is  bad.  [Jervis,  C.  J. — I  am  informed  that  these  orders 
have  been  issued  as  a  matter  of  course,  since  the  decision  of  the  Ex- 
chequer in  Heslop  v.  Baker.] 

Upon  the  other  point,  it  was  submitted  that  the  goods  in  question 
were  not  in  the  possession,  order,  or  disposition  of  Cuff,  at  the  time  of 
his  bankruptcy,  with  the  consent  of  the  true  owner,  nor  was  he  the 
reputed  owner,  within  the  meaning  of  the  statute :  and  the  following 
authorities  were  referred  to : — Toussaint  v.  Hartop,  Holt,  N.  P.  C. 
335 ;  Jackson  v.  Irvin,  2  Campb.  48 ;  Mullett  v.  Green,  8  C.  &  P. 
882  (E.  C.  L.  R.  vol.  34) ;  Young  v.  Hope,  2  Exch.  105  ;f  Pariente 
v.  Pennell,  2  M.  &  Rob.  517 ;  Styan,  in  re,  1  (Turn.  &)  Phillips,  105; 

(a)  Which  enacts,  "that,  when  any  person  shall  have  been  adjudged  a  bankrupt,  all  his  per- 
sonal estate  and  effects,  present  and  future,  wheresoever  the  same  may  be  found  or  known,  and 
all  property  which  he  may  purchase,  or  which  may  revert,  descend,  be  devised,  or  bequeathed 
or  come  to  him,  before  he  shall  have  obtained  his  certificate,  and  all  debts  dne  or  to  be  due  to 
him,  wheresoever  the  same  may  be  found  or  known,  and  the  property,  right,  and  interest  in 
such  debts,  shall  become  absolutely  vested  in  the  assignees  for  the  time  being,  for  the  benefit  of 
the  creditors  of  the  bankrupt,  by  virtue  of  their  appointment ;  and,  after  such  appointment, 
neither  the  bankrupt,  nor  any  person  claiming  through  or  under  him,  shall  have  power  to 
recover  the  same,  nor  to  make  any  release  or  discharge  thereof,  neither  shall  the  same  be 
attached  as  the  debt  of  the  bankrupt  by  any  person  according  to  the  custom  of  the  city  of  Lon- 
don, or  otherwise ;  but  snch  assignees  shall  have  like  remedy  to  recover  the  same  in  their  own 
names  as  the  bankrupt  himself  might  have  had  if  he  bad  not  been  adjudged  bankrupt" 


152  QUARTERMAINE  v.  BITTLESTON.    H.  T.  1853. 

Belcher  v.  Bellamy,  2  Exch.  303  ;f  Smith  v.  Topping,  5  B.  &  Ad.  674 
(E.  C.  L.  R.  vol.  27). 

Bittleston  (with  whom  were  Willmore  and  Man»on\  for  the  defend* 
ants,  was  desired  to  address  himself  in  the  first  instance  to  the  validity 
of  the  order, — the  Court  expressing  a  pretty  strong  opinion  that  the 
goods  were  in  the  possession,  order,  or  disposition  of  Guff  as  the  re- 
puted owner,  with  the  consent  of  the  true  owner.  The  objections  to 
the  order  of  the  commissioner  are,  that  it  is  too  general,  and  that  it 
was  made  ex  parte.  [Maule,  J. — It  does  not  point  out  upon  what 
specific  goods  it  is  intended  to  operate,  but  leaves  the  assignees  to  find 
out  what  goods  they  are  to  deal  with  as  being  within  the  order.]  That 
_  -o-i  Buch  an  order  may  be  made  upon  an  ex  parte  application,  is  clear 

-*  from  the  authorities.  '"Thus,  in  Ex  parte  Barlow,  in  re  Mary- 
gold,  2  De  Gex,  M'N.  &  6.  921,  after  an  action  of  trover  had  been 
brought  by  assignees  to  recover  from  a  mortgagee  goods  alleged  to 
be  in  the  reputed  ownership  of  the  bankrupt,  the  assignees  applied  to 
the  commissioner  for  an  order  for  a  sale  of  the  goods,  as  in  Ex  parte 
Heslop,  1  De  Gex,  M'N.  &  G.  477 :  the  commissioner  declined  to  make 
the  order  on  an  ex  parte  application,  and  gave  the  assignees  leave  to 
serve  the  defendant  in  the  action  with  notice  of  the  application :  on 
his  attending  by  counsel,  and  objecting  to  the  order  being  made,  the 
commissioner  refused  the  application,  with  costs :  upon  appeal  to  the 
Lords  Justices,  it  was  held,  that  the  proper  course  for  the  assignees, 
was,  to  have  appealed  from  the  refusal  to  make  the  order  on  an  ex 
parte  application.  If,  then,  the  order  is  to  be  made  ex  parte,  it  is 
preposterous  to  say  that  it  is  to  be  on  an  adjudication  that  the  goods 
are  goods  in  the  possession,  order,  or  disposition  of  the  bankrupt,  as 
reputed  owner,  with  the  consent  of  the  true  owner.  [Maule,  J. — Is 
the  commissioner  to  make  the  order  simply  for  asking,  without  exer- 
cising any  discretion  at  all  in  the  matter  ?]  The  order  in  Ex  parte 
Heslop,  it  is  true,  was  special :  but  all  the  circumstances  had  been  as- 
certained there ;  there  had  been  a  trial  on  the  very  question.  [Maule, 
J. — There  must  be  an  application  to  the  commissioner ;  and  the  appli- 
cant must  suggest  to  him  that  particular  goods  were  in  the  possession, . 
order,  or  disposition  of  the  bankrupt  as  reputed  owner,  with  the  con- 
sent of  the  true  owner.  Surely  he  nfust  inquire.]  Suppose  the  order 
had  been,  to  sell  and  dispose  of  the  goods  in  the  Bell  Hotel  at  Leices- 
ter,— that  clearly  would  not  have  been  good,  inasmuch  as  all  the  goods 
there  were  not  in  the  possession,  order,  or  disposition  of  Guff.  It  is 
impossible,  therefore,  for  the  commissioner  exactly  to  define  by  his 
j-  r.->  order  what  goods  shall  be  sold.     [Jervts,  C.  J. — The  commis- 

*  sioner  *orders,  generally,  the  sale  of  any  goods  which  were  in 
the  order  or  disposition  of  the  bankrupt  at  the  time  of  his  bankruptcy, 
— you  say  the  order  attaches  upon  all  goods  in  that  predicament,  when 
ascertained  ?]     Precisely  so.     [Maule,  J. — That  is  very  like  the  case 
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of  the  general  warrants.]  This  Court  is  not  bound  by  the  decision  of 
the  Exchequer  in  Heslop  v.  Baker.  [Jervis,  C.  J. — All  Courts  ought 
to  hold  themselves  bound  by  a  decision  of  a  Court  of  co-ordinate  juris- 
diction, except  as  to  a  matter  of  practice.  Maule,  J.,  referred  to 
Bright  v.  Hutton,  3  House  of  Lords  Cases,  341,  where  a  doubt  was 
expressed  whether  even  the  House  of  Lords  could  reverse  one  of  its 
own  decisions.]  Under  the  6  G.  4,  c.  16,  8.  72,  goods  in  the  reputed 
ownership  of  the  bankrupt,  passed  by  the  general  words  of  the  assign- 
ment from  the  commissioners.  Parke,  B.,  so  states  the  law  to  be,  in 
Heslop  v.  Baker,  6  Exch.  748. f  [Jervis,  C.  J.— Following,  as  we 
must,  the  decision  in  that  case,  we  must  hold  that  these  goods  did  not 
pass  by  the  141st  section  of  the  12  &  13  Vict.  c.  106.  The  question 
is,  whether  the  order  of  the  commissioner  is  precise  enough.]  Assum- 
ing Heslop  v.  Baker  to  be  well  decided,  it  is  submitted  that  the  order 
of  the  commissioner  is  sufficient,  if  it  is  as  particular  in  its  terms  as 
the  old  assignment  was. 

The  Court  desired  to  hear  Haye*>  in  reply,  as  to  this  point,  reserv- 
ing to  Bittleston  the  right  to  be  heard  as  to  the  rest  of  the  case,  if 
necessary. 

Hayes,  in  reply.— Assuming  that  these  orders,  like  orders  for  the 
issuing  of  a  capias  under  the  1  &  2  Vict.  c.  110,  8.  3,  may  be  made  ex 
parte, — is  there  to  be  nothing  upon  which  the  commissioner  is  to  exer- 
cise his  discretion  ?  Is  he  to  speculate  as  to  whether  the  goods  exist 
or  not  ?  In  Christie  v.  Unwin,  11  Ad.  k  E.  873  (E.  C.  L.  R.  vol.  39), 
3  P.  &  D.  204,  it  was  held  that  an  order  for  substituting  *a  new  r+1  - - 
petitioning-creditor's  debt,  under  the  6  G.  4,  c.  16,  s.  18,  must  ■- 
show  on  the  face  of  it  whatever  was  necessary  to  give  the  Lord  Chan- 
cellor jurisdiction.  Cur.  adv.  vult. 

Jervis,  C.  J. — According  to  the  view  we  take  of  the  commissioner's 
order  in  this  case,  we  think, — without  discussing  the  other  points  raised 
by  the  special  case, — the  plaintiffs  are  entitled  to  the  judgment  of  the 
court.  I  think,  upon  consideration,  that  the  order  of  the  15th  of  Au- 
gust, 1851,  for  the  sale  of  the  goods  now  in  question,  was  insufficient. 
The  case  of  Heslop  v.  Baker,  6  Exch.  740, f  determined,  that,  under  the 
125th  section  of  the  12  &  13  Yict.  c.  106,  to  enable  the  assignees  to 
deal  with  goods  which  at  the  time  of  the  bankruptcy  were  in  the  pos- 
session, order,  or  disposition  of  the  bankrupt,  with  the  consent  of  the 
true  owner,  an  order  must  be  made  by  the  commissioner,  directing  the 
assignees  to  sell  them.  If  even  we  were  inclined  to  doubt  the  accuracy 
of  that  decision, — which  I  for  one  am  not, — we  still  should  hold  our- 
selves bound  by  the  judgment  of  a  court  of  co-ordinate  jurisdiction. 
Taking,  therefore,  that  case  to  be  well  decided,  unless  there  is  an  order 
in  the  terms  of  the  statute,  directing  the  assignees  to  sell  and  dispose 
of  the  property,  the  plaintiffs  in  this  case  will  be  entitled  to  recover. 
It  is  said  that  the  order  which  was  produced  in  this  case,  and  which  di- 
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rected  that  «  all  the  goods  and  chattels  which,  at  the  time  Call  became 
bankrupt,  were,  by  the  consent  and  permission  of  the  true  owner  thereof, 
in  the  possession,  order,  or  disposition  of  Cuff,  whereof  he  was  reputed 
owner,  or  whereof  he  had  taken  upon  him  the  sale,  alteration,  or  dis- 
position as  owner, "  should  be  sold  for  the  benefit  of  the  creditors,  is  a 
sufficient  compliance  with  the  statute.  I  am  of  opinion  that  it  is  not. 
Without  particularizing  what  ought  to  be  stated  in  the  order,  I  am  of 
*1  ftf  1  °P*D*on  *th*t  a  mere  general  order  for  the  sale  of  all  goods 
J  which  were  in  the  possession,  order,  or  disposition  of  the  bank- 
rupt with  the  consent  of  the  true  owner,  does  not  satisfy  the  require- 
ments of  the  statute.  The  125th  section  says,  that,  "  if  any  bankrupt/ 
at  the  time  he  becomes  bankrupt,  shall,  by  the  consent  and  permission 
of  the  true  owner  thereof,  have  in  his  possession,  order,  or  disposition, 
any  goods  or  chattels  whereof  he  was  reputed  owner,  or  whereof  he  had 
taken  upon  him  the  sale,  alteration,  or  disposition  as  owner,  the  court 
[of  bankruptcy]  shall  have  power  to  order  the  same  to  be  sold  and  dis- 
posed of  for  the  benefit  of  the  creditors  under  the  bankruptcy ;"  that 
is,  shall  have  power  to  order  the  sale  of  goods  which  are  in  that  pre- 
dicament. I  think,  considering  that  the  order  for  sale  may  be  made  ex 
parte,  as  is  now  settled  by  Ex  parte  Barlow,  it  should  at  all  events  be 
specific  as  to  the  goods  upon  which  it  is  to  attach.  If  that  be  neces- 
sary, this  order,  which  professes  to  authorize  in  general  terms  the  sale 
of  all  goods  which  were  in  the  order  or  disposition  of  the  bankrupt  at 
the  time  of  his  bankruptcy,  is  clearly  insufficient.  That  it  was  the  in- 
tention of  the  legislature  to  require  a  specific  order,  may  I  think  be 
gathered  from  one  or  two  sections  subsequent  to  the  125th,  where  simi- 
lar words  are  used,  which  clearly  would  not  be  satisfied  without  a  spe- 
cific order.  Thus,  the  126th  section  enacts,  "  that,  if  any  bankrupt, 
being  at  the  time  insolvent,  shall  (except  upon  the  marriage  of  any  of 
his  children,  or  for  some  valuable  consideration,)  have  conveyed,  assigned, 
or  transferred  to  any  of  his  children,  or  to  any  other  person,  any  here- 
ditaments, offices,  fees,  annuities,  houses,  goods,  or  chattels,  or  have 
delivered  or  made  over  to  any  such  person  any  bills,  bonds,  notes,  or 
other  securities,  or  have  transferred  his  debts  to  any  other  person,  or 
into  any  other  person's  name,  the  court  shall  have  power  to  order  the 
same  to  be  sold  and  disposed  of  for  the  benefit  of  *the  creditors 


*157] 


under  the  bankruptcy ;  and  every  such  sale  shall  be  valid  against 


the  bankrupt,  and  such  children  and  persons,  and  against  all  persons 
claiming  under  him."  There,  it  is  plain,  the  specific  hereditaments 
or  chattels  which  are  to  be  operated  upon  by  the  order  must  be  dis- 
tinctly pointed  out.  A  general  order  like  this  clearly  would  not  do* 
Upon  petition,  it  must  be ;  upon  an  ex  parte  application,  as  the  lords 
justices  have  decided,  it  may  be :  but  it  must  be  specific.  The  com- 
missioner must  be  satisfied  that  some  property  or  some  chattels  have 
been  assigned  or  delivered  or  made  over,  and  must  order  the  sale  of 
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that  Bpecific  property  or  those  specific  chattels.  So,  the  127th  section 
enacts,  "  that,  if  any  real  or  personal  estate  or  debts  of  any  bankrupt 
be  extended,  after  he  shall  have  become  bankrupt,  by  any  person, 
under  pretence  of  his  being  an  accountant  of  a  debtor  to  the  Queen, 
the  court  may  examine  upon  oath  whether  the  said  debt  was  due  to 
such  debtor  or  accountant  upon  any  contract  originally  made  between 
such  accountant  and  the  bankrupt ;  and,  if  such  contract  was  originally 
made  with  any  other  person  than  the  said  debtor  or  accountant,  or  in 
trust  for  any  other  person,  the  court  may  order  such  real  and  per- 
sonal estate  or  debts  to  be  sold  for  the  benefit  of  the  creditors  under 
the  bankruptcy,  and  such  sale  shall  be  valid  against  the  said  extent, 
and  all  persons  claiming  under  it ;  and  any  person  to  whom  the  said 
real  and  personal  estate  or  debts  shall  be  bargained,  sold,  granted,  or 
assigned  by  the  court,  shall  have  and  may  recover  the  same  against 
any  person  who  shall  detain  the  same."  It  is  plain  there  that  the  au- 
thority is  to  be  directed  against  the  specific  property  or  debts  so  fraudu- 
lently extended.  Again,  s.  128  enacts,  "that,  if  any  bankrupt  shall 
have  any  government  stock,  funds,  or  annuities,  or  any  of  the  stock  of 
any  public  company,  either  in  England,  Scotland,  or  Ireland,  standing 
in  his  name,  in  his  own  right,  *it  shall  be  lawful  for  the  court,  by  r_  _ 
writing,  to  order  all  persons  whose  act  or  consent  is  thereto  *- 
necessary,  to  transfer  the  same  into  the  name  of  the  assignees,  and  to 
pay  all  dividends  upon  the  same  to  the  official  assignee ;  and  all  such 
persons  whose  act  or  consent  is  so  necessary,  are  hereby  indemnified  for 
all  things  done  or  permitted  pursuant  to  such  order."  There,  again, 
the  order  must  be  specific  as  to  the  stock  to  be  transferred,  though  upon 
an  ex  parte  application. (a)  It  seems  to  me,  therefore,  that,  viewing 
the  125th  section  in  connection  with  those  which  follow,  and  taking  it 
with  the  explanation  afforded  by  the  Court  of  Exchequer  in  Heslop  v. 
Baker,  as  there  must  be  an  order  of  the  commissioner  to  vest  property 
like  that  in  question  in  the  assignees,  it  must,  in  order  to  satisfy  the 
requirements  of  the  statute,  be  a  specific  order  pointing  to  the  particu- 
lar goods  intended  to  be  so  vested.  This  view  is  not  at  all  inconsistent 
with  that  taken  by  the  Court  of  Exchequer.  They  say  the  order  is  to 
be  an  order  to  vest  the  property  in  the  assignees.  If  the  assignees  get 
possession  of  the  property,  the  order  to  sell  and  dispose  of  it,  vests  it 
in  them  probably  by  relation.  If  an  order  to  sell  is  necessary,  it 
seems  to  me  to  follow  that  it  must  be  an  order  to  sell  the  particular 
property  which  is  the  subject  of  the  order.  Whether  these  words  were 
introduced  into  the  act  inadvertently  or  by  design,  it  is  unnecessary 
for  us  to  discuss.  We  must  deal  with  them  as  we  find  them.  If,  how- 
ever, they  were  designedly  inserted,  there  is  much  to  be  said  in  favour 
of  their  introduction ;  for,  inasmuch  as  the  goods  to  be  taken  under  the 
authority  of  the  order,  are  confessedly  the  goods  of  a  third  person,  it  is 

(a)  As  under  the  1  A  2  Viot  e.  110,  s.  14. 
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not  unfair  that  there  should  be  some  preliminary  inquiry  before  the  com- 
missioner, and  something  like  a  prim£  facie  case  made  out,  before  the 
^  -q,  true  owner  is  to  be  called  upon  to  *  litigate  his  right.  We  must 
-J  put  the  best  construction  we  can  upon  the  words  we  find :  and, 
taking  the  125th  section  in  conjunction  with  the  other  clauses  I  have 
referred  to,  and  with  the  light  thrown  upon  them  by  the  case  of  Heslop 
v.  Baker,  I  think  this  order  does  not  satisfy  either  the  words  or  the  in- 
tention of  the  act,  and  that  consequently  the  plaintiffs  are  entitled  to 
our  judgment. 

Maulb,  J. — I  am  of  the  same  opinion.  This  provision  of  the  new 
bankrupt  act  varies  from  those  of  the  former  statutes  relating  to  bank- 
rupts. Under  those,  all  property  of  which  the  bankrupt  was  the  re- 
puted owner,  and  which  he  had  in  his  possession,  or  of  which  he  had 
taken  upon  himself  the  order  and  disposition  as  owner,  with  the  consent 
of  the  true  owner,  vested  at  once  in  his  assignees,  as  much  as  if  it  had 
really  and  actually  been  the  property  of  the  bankrupt.  That  certainly 
was  a  provision  which  dealt  much  more  favourably  with  the  interests  of 
the  creditors  than  with  those  of  the  true  owner.  The  main  object  of 
the  legislature  was,  to  cause  to  be  distributed  amongst  the  creditors  all 
property  which  ought  to  be  so  distributed.  There  was,  however,  in  that 
state  of  things,  danger  that  the  true  owner  might  suffer  considerable 
vexation.  It  was  uncertain,  when  the  assignees  seized  the  goods,  whe- 
ther they  claimed  them  as  the  general  property  of  the  bankrupt,  or 
under  the  reputed  ownership  clause.  It  constantly  happened,  when  a 
question  arose  between  the  assignees  and  one  who  claimed  the  goods  as 
owner,  that  the  assignees  could  make  out  their  case  either  by  showing 
that  the  goods  were  actually  the  property  of  the  bankrupt,  or  by  claim- 
ing them  as  being  in  his  order  and  disposition  as  reputed  owner  with  the 
consent  of  the  true  owner.  The  depriving  a  man  of  his  property  under 
these  circumstances  was  certainly  rather  hard, — more  particularly  as  it 
was  considered  a  species  of  delinquency  in  the  true  owner  of 
♦the  goods  to  concur  with  the  bankrupt  in  obtaining  a  false  credit 
by  enabling  him  to  pass  for  the  owner  of  goods  which  in  truth  were  not 
his.  Now,  the  object  of  the  125th  section  of  the  12  &  13  Vict.  c.  106, 
was,  to  prevent  the  assignees  from  taking  goods  so  circumstanced,  unless 
they  were  in  a  situation  to  make  it  appear  before  a  competent  jurisdic- 
tion, that  there  was  a  primfi  facie  case  for  seizure  of  the  goods.  I  may 
observe  that  the  order  of  the  commissioner  bears  some  analogy  to  the 
finding  of  a  true  bill  by  a  grand  jury, — the  object  of  the  law  in  that 
case  being,  that  a  man  shall  not  be  put  upon  his  trial  by  a  jury  of  his 
country,  until  it  shall  appear  upon  a  preliminary  investigation  that  re- 
sonable  grounds  exist  for  placing  him  in  that  jeopardy.  I  think  it  is  a 
similar  function  that  is  intended  by  the  125th  section  to  be  conferred 
upon  the  commissioner  in  cases  of  this  sort.     To  effectuate  the  object 
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which  the  legislature  had  in  view,  I  think  the  commissioner  ought  to 
have  an  opportunity,  — ex  parte,  indeed,  as  was  rightly  held  by  the 
Lords  Justices,  in  Ex  parte  Barlow, — to  enter  into  some  sort  of  exami- 
nation before  they  authorize  the  assignees  to  seize  and  sell.  This  in- 
tention seems  to  me  to  be  easily  gathered  from  the  language  of  the  act 
of  parliament.  I  think  the  commissioner  ought  to  inquire  into  all  that 
a  jury  would  have  to  inquire  into.  If  the  assignees  cannot,  in  the  ab- 
sence of  opposition,  make  out  a  primfi  facie  case  before  the  commissioner 
to  justify  the  taking  of  the  goods,  I  think  they  ought  not  to  be  allowed 
to  contest  the  title  of  the  true  owner  before  a  jury.  Taking  that  to 
be  the  scope  and  object  of  the  statute,  I  am  of  opinion  that  this  order 
is  insufficient.  In  the  case  of  a  trial  before  a  jury,  the  inquiry  must 
necessarily  be  directed  to  certain  specific  goods :  it  would  be,  whether 
certain  specific  goods  were  at  the  time  of  the  bankruptcy  in  the  order 
and  disposition  of  the  bankrupt  with  the  consent  of  the  true  owner. 
The  order  in  this  *case  does  not  mention  any  specific  goods,  or 


name  any  specific  owner.     I  do  not  say  that  the  latter  would  be 
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necessary  in  all  cases.  But  there  should  be  some  specific  description  of 
the  goods  intended  to  be  dealt  with  under  the  order.  Unless  that  is 
done,  the  object  and  intention  of  the  act  are  not  attained.  This  order 
entirely  remits  it  to  the  assignees  to  determine  by  their  own  inquiry 
what  goods  were  at  the  time  of  the  bankruptcy  in  the  possession,  order, 
or  disposition  of  the  bankrupt,  with  the  consent  of  the  true  owner.  They 
are  to  seize  and  sell  any  goods,  belonging  to  any  person,  which  they 
conceive  to  fall  within  that  description,  whether  mentioned  or  put  in 
question  before  the  commissioner  or  not.  I  therefore  think  this  order 
does  not  give  the  true  owner  of  the  goods  the  benefit  which  the  statute 
evidently  intended  to  give  him  ;  and  I  agree  with  my  Lord  Chief  Jus- 
tice that  the  plaintiff  is  entitled  to  recover. 

Cresswell,  J. — For  the  reasons  so  fully  given  by  my  Lord  and  my 
Brother  Maule,  I  concur  with  them  in  thinking  that  the  order  in  ques- 
tion was  insufficient. 

Williams,  J. — I  also  think  the  order  in  question  was  not  sufficient 
to  satisfy  the  statute.  It  is  unnecessary  to  decide  whether  the  order 
should  recite  all  the  facts  requisite  to  give  the  commissioner  jurisdiction. 

Jervis,  C.  J. — All  that  the  Court  means  to  decide,  is,  that  the  order 
under  the  125th  section  must  be  specifically  directed  to  the  particular 
goods  which  the  assignees  are  thereby  authorized  to  sell  and  dispose  of. 

Judgment  for  the  plaintiffs. 


vol.  xin. — 14 
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To  s  count  alleging  an  agreement  by  B.  to  serve  A.  as  bis  clerk,  and  not  to  leave  without  notice, 
B.  pleaded,  that,  whilst  he  was  in  A.'s  employ,  A.,  without  any  just  cause  or  provocation,  in- 
sulted and  abused  him,  whereupon  he  gave  him  notice  that  he  should  forthwith  leave  his  ser- 
vice. To  this  A.  (without  obtaining  leave  to  reply  double)  replied  thus, — "A.  takes  issue  on 
B.'s  plea,  and  further  says  that  the  notice  intended  in  the  declaration  was  a  reasonable  and 
proper  notice,  but  that  the  notice  mentioned  in  B.'s  plea  was  not  a  reasonable  or  proper  notice." 
A.  having  signed  judgment,  under  the  86th  section  of  the  common  law  procedure  act,  15  A  16 
Vict  c.  76, — the  court  set  it  aside,  without  costs,  declining  to  decide  whether  or  not  the  judg- 
ment was  regular. 

Semble,  that  a  cause  removed  by  certiorari  from  a  county  court,  is,  as  to  the  pleadings  therein, 
governed  by  the  rules  prescribed  by  the  common  law  procedure  act 

This  was  an  action  commenced  in  the  Somersetshire  County  Court, 
and  removed  by  certiorari  into  this  Court. 

The  plaintiff  declared  pursuant  to  the  form  prescribed  by  the  59th 
section  of  the  common  law  procedure  act,  15  &  16  Vict.  c.  76,  alleging 
that  the  plaintiff  and  defendant  agreed,  amongst  other  things,  that  the 
defendant  should  serve  and  be  employed  by  the  plaintiff  as  his  clerk,  at 
the  salary  of  11.  per  week,  and  that  the  defendant  would  not  leave  that 
service  without  notice,  yet  that  the  defendant,  while  in  such  service, 
left  it  without  notice. 

The  defendant  pleaded, — that,  during  the  time  the  defendant  was  in 
the  employ  of  the  plaintiff,  and  without  any  just  cause  or  provocation 
whatsoever,  the  plaintiff  used  gross  and  improper  language  to  him,  and 
called  him  by  a  false  and  opprobrious  name,  and  insulted  him,  and 
greatly  wounded  his  feelings,  and  in  consequence  thereof,  and  as  he 
was  justified  in  doing,  he  gave  the  plaintiff  notice  that  he  should  forth- 
with leave  his  service  and  employ,  and  did  thereupon  accordingly 
do  so. 

The  plaintiff  replied  thereto  as  follows  : — "  The  plaintiff  takes  issue 
on  the  defendant's  plea,  nnd  further  says  that  the  notice  intended  in  the 
declaration  was  a  reasonable  and  proper  notice,  but  that  the  notice 
mentioned  in  the  defendant's  plea  was  not  a  reasonable  or  proper 
notice." 

*163T       ^e  defendant,  treating  this  replication  as  a  breach  of  *the 
J  86th  section  of  the  15  &  16  Vict.  c.  76,(a)  no  leave  of  the 
Court  or  a  judge  having  been  obtained  for  replying  double,  signed 
judgment. 

Montague  Smith,  on  a  former  day,  obtained  a  rule  nisi  to  set  aside 
the  judgment,  on  the  ground  that  it  had  been  improperly  signed.  He 
submitted,  that,  whatever  the  meaning  of  the  plea  was, — whether  a 
denial  of  the  defendant's  having  quitted  the  plaintiff's  service  without 

(a)  Which  enacts,  that,  "  except  in  the  cases  herein  specifically  provided  for,  if  either  party 
plead  several  pleas,  replications,  avowries,  cognisances,  or  other  pbadings,  without  leave  of  the 
court  or  a  judge,  the  opposite  party  shall  be  at  liberty  to  sign  judgment :  provided  that  such 
judgment  may  be  set  aside  by  the  court  or  a  judge,  upon  an  affidavit  of  merit*,  and  such  terms  as 
to  costs  or  otherwise,  as  they  or  he  may  think  fit" 
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due  notice,  or  a  plea  of  justification, — the  replication,  at  all  events, 
was  not  double,  but  a  mere  statement  of  what  the  allegation  of  want  of 
notice  in  the  declaration  meant,  though  perhaps  informal,  so  as  to  en- 
title the  defendant  to  the  relief  provided  by  the  52d  section.(a)  He 
produced  an  affidavit  stating  that  the  "  plaintiff  has  a  good  cause  of 
action." 

Quain  showed  cause. — The  replication  is  clearly  double.  The  first 
part  of  it  puts  in  issue  the  substance  of  the  plea,  as  provided  by  s.  79 
of  the  common  law  procedure  act.(6)  [Cresswell,  J. — What  is  r^1fij 
the  substance  of  *the  plea  ?]  That  the  plaintiff  so  conducted  *- 
himself  as  to  justify  the  defendant  in  quitting  his  employ  without 
notice.  It  may  be  doubtful  whether  the  latter  part  of  the  replication 
is  material.  [Jervis,  C.  J. — If  the  notice  alleged  in  the  plea  be  unim- 
portant, and  the  insult  the  ground  of  justification,  the  replication  de- 
nies the  substance  of  the  plea,  by  denying  the  insult.  But,  suppose 
the  notice  is  the  material  part,  then  the  plaintiff  only  denies  the  notice 
twice  over.]  In  either  view  the  replication  is  double.  The  very  form 
of  it  shows  that  itxwas  intended  for  two  replications.  [Williams,  J. — 
Suppose  you  go  to  trial  on  the  issue  as  it  stands,  and  the  jury  find  for 
the  defendant,  the  latter  part  of  the  replication  would  be  wholly  imma- 
terial. And,  suppose  the  issue  is  found  for  the  defendant,  what  would 
be  the  effect  ?]  The  replication  is  so  framed  as  to  cause  embarrass- 
ment to  the  defendant.  [Williams,  J. — In  that  case,  he  should  have 
sought  relief  under  section  52.] 

Montague  Smith,  in  support  of  his  rule. — It  may  be  doubtful  whether 
the  common  law  procedure  act  applies  here  at  all.  This  action  was 
commenced  in  the  Somersetshire  County  Court,  and  removed  hither 
by  certiorari ;  and  the  interpretation  clause,  s.  227,  provides,  that,  in 
the  construction  of  the  Act,  "the  word  « action'  shall  be  understood  to 
mean  any  personal  action  brought  by  writ  of  summons  in  any  of  the 
said  [superior]  Courts."  *[Jbevis,  C.  J. — It  could  not  have  r*-i/»e 
been  intended  that  there  should  be  any  difference  of  practice  in  L 
such  a  case.  Besides,  you  have  precluded  yourself  by  declaring.]  The 
defendant  has  obviously  mistaken  his  course  in  signing  judgment.    The 

(a)  The  51st  section  enacts,  that  "no  pleading  shall  be  deemed  insufficient  for  any  defect 
which  could  heretofore  only  be  objected  to  by  special  demurrer."  And  a.  52  enacts,  that,  "  if 
any  pleading  be  so  framed  as  to  prejudice,  embarrass,  or  delay  the  fair  trial  of  the  action,  the  op- 
posite party  may  apply  to  the  court  or  a  judge  to  strike  out  or  amend  such  pleading ;  and  the 
eoort  or  any  judge  shall  make  such  order  respecting  the  same,  and  also  respecting  the  costs  of 
the  application,  as  such  court  or  judge  shall  see  fit" 

(6)  Which  enacts  that  "  either  party  may  plead,  in  answer  to  the  plea  or  subsequent  pleading 
of  his  adversary,  that  he  joins  issue  thereon,  which  joinder  of  issue  may  be  as  follows,  or  to  the 
like  effect, — '  The  plaintiff  joins  issue  upon  the  defendant's  first  [dbc,  •pecifying  what,  or  what 
part]  plea :' *  The  defendant  joins  issue  upon  the  plaintiff's  replication  to  the  first  [dec,  tpecify 
i*g  what]  plea :'  and  such  form  of  joinder  of  issue  shall  be  deemed  to  be  a  denial  of  the  substance 
of  the  plea  or  other  subsequent  pleading,  and  an  issue  thereon ;  and,  in  all  cases  where  tho  plain- 
tiff's pleading  is  in  denial  of  the  pleading  of  the  defendant,  or  some  part  of  it,  the  plaintiff  may 
add  a  joinder  of  issue  for  the  defendant" 
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52d  section  was  manifestly  framed  to  meet  cases  of  this  sort.  The  re- 
plication is  not  double.  It  may  be  absurd ;  but  that  absurdity  is  pro- 
voked by  the  form  of  the  plea.  Whether  the  plea  means  to  traverse 
the  notice  alleged  in  the  declaration,  or  to  justify  the  defendant's 
quitting  the  plaintiff's  service  without  notice,  is  altogether  uncertain. 
[Williams,  J. — In  that  case  you  might  have  availed  yourself  of  the 
52d  section.]  It  may  be  that  the  plea  both  traverses  the  notice  and 
sets  up  the  justification. 

Jervis,  C.  J. — I  think  justice  will  be  done  by  setting  aside  the 
judgment,  and  leaving  the  parties  to  apply  to  a  judge  at  chambers 
under  s.  52.  I  am  very  much  inclined  to  discharge  the  rule.  But  the 
act  of  parliament  invests  us  with  a  large  discretion  to  do  what  justice 
requires ;  and  we  ought,  I  think,  to  endeavour  to  carry  the  intention 
of  the  legislature  into  effect. 

Cresswell,  J. — I  must  own  I  think  the  latter  part  of  this  replica- 
tion looks  very  much  like  a  further  replication.  The  defendant  might 
fairly  assume  that  it  meant  something  further  than  the  mere  joining  of 
issue  upon  the  plea. 

M.  Smith  proposed  to  withdraw  the  latter  part  of  his  replication, 
with  liberty  to  apply  to  a  judge  under  s.  52. 

Quain, — At  all  events,  there  should  have  been  an  affidavit  of  merits 
in  the  usual  form. 

Williams,  J. — We  have  not  decided  that  the  judgment  is  regular. 

Rule  absolute,  without  costs. 


♦166]     *SHARMAN  v.  SANDERS  and  Others.    Jan.  25. 

One  who  contracts  to  do  work  upon  a  large  scale,  employing  labourers  under  him,  is  not  an  "  arti- 
ficer, workman,  or  labourer,"  within  the  meaning  of  the  truck-act,  1  k  2  W.  4,  e.  ST,  though  he 
superintends  the  work,  and  from  time  to  time  labours  personally  therein. 

This  was  an  action  of  assumpsit  for  the  work  and  labour  of  the 
plaintiff  as  an  artificer,  workman,  and  labourer,  in  and  about  and  re- 
lating to  the  trades  and  occupations  of  working  and  getting  of  mines 
of  iron  and  ironstone,  and  of  manufacturing  iron,  and  in  and  about  the 
casting,  tipping,  and  unloading  iron  and  ironstone,  from  and  to  divers 
mines  of  ironstone,  and  from  and  to  divers  manufactories  and  works, 
by  him  done  and  performed  for  the  defendants,  and  at  their  request ; 
and  for  the  wages  of  the  plaintiff  due  and  payable  by  the  defendants  to 
the  plaintiff  for  his  work  and  labour  as  an  artificer,  workman,  and 
labourer,  in  and  about  and  relating  to  the  trades  and  occupations  of 
the  working  and  getting  of  mines  of  ironstone,  and  of  manufacturing 
iron,  and  in  and  about  the  carting,  tipping,  and  unloading  iron  and 
ironstone  from  and  to  divers  mines  of  ironstone,  and  from  and  to  divers 
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iron  manufactories  and  works,  by  him  done  and  performed  as  the  hired 
artificer,  labourer,  workman,  and  servant  of  and  for  the  defendants, 
and  upon  their  retainer,  and  at  their  request.     Account  stated. 

Fourth  plea, — that,  before  this  suit,  to  wit,  on,  &c,  the  defendants 
delivered  to  the  plaintiff,  who  then  accepted  of  them,  divers  goods,  to 
wit,  of  the  value  of  3002.,  in  full  satisfaction  and  discharge  of  the 
causes  of  action  in  the  declaration  mentioned ;  verification. 

Replication, — that  the  plaintiff,  before  and  at  the  time  of  the  doing 
and  performing  of  the  work  and  labour  in  the  first  count  mentioned, 
was  an  artificer,  workman,  labourer,  and  person  engaged  and  r+1/>7 
employed  in  the  ^performance  of  certain  work,  employment,  and  ^ 
operation  in  and  about  the  manufactures,  trades,  and  occupations  of 
manufacturing  iron,  and  working  and  getting  mines  of  ironstone,  within 
the  true  intent  and  meaning  of  the  Act  of  Parliament  passed  in  the 
second  year  of  the  reign  of  our  late  lord  King  William  the  Fourth, 
intituled,  "  An  Act  to  prohibit  the  payment,  in  certain  trades,  of  wages 
in  goods,  or  otherwise  than  in  the  current  coin  of  the  realm :"  that  the 
said  work  and  labour  was  done  and  performed  by  the  plaintiff  as  such 
artificer,  workman,  labourer,  and  person,  in  the  performance  of  the 
said  work,  employment,  and  operation  in  and  about  the  said  manufac- 
tures, trades,  and  occupations,  for  the  defendants,  who  then  were  the 
employers  of  the  plaintiff,  within  the  true  intent  and  meaning  of  the 
said  act  of  parliament ;  and  the  money  in  the  first  count  mentioned, 
and  every  part  thereof,  was  and  is  wages  and  money  contracted  to  be 
paid  by  the  defendant's  as  such  employers,  to  the  plaintiff  as  such  arti- 
ficer, workman,  labourer,  and  person,  as  wages,  recompense,  reward, 
and  remuneration  for  his  said  work  and  labour  so  done  and  performed 
as  aforesaid,  within  the  true  intent  and  meaning  of  the  said  act  of  par- 
liament, and  earned  by  the  plaintiff  by  having  done  and  performed  the 
said  work  and  labour :  that  the  said  work  and  labour  was  done  and 
performed  after  the  said  act  of  parliament  commenced  and  took  effect, 
to  wit,  on  the  day  and  year  in  the  declaration  mentioned,  under  and 
by  virtue  of  a  contract  and  employment  made  and  entered  into  after 
the  said  act  of  parliament  commenced  and  took  effect,  to  wit,  on,  &c. ; 
and  the  said  work  and  labour  was  done  and  performed,  and  the  said 
contract  and  employment  was  made  and  entered  into  in  that  part  of 
the  united  kingdom  of  Great  Britain  and  Ireland  called  Great  Britain, 
to  wit,  in  the  county  of  Middlesex ;  and  the  account  in  the  last  count 
mentioned  was  stated  of  and  concerning  the  money  so  due  for  rrl  fi  • 
the  said  work  *and  labour,  and  the  money  found  to  be  due  upon  L 
the  said  account  was  the  money  so  due  for  the  said  work  and  labour : 
that  the  said  goods  in  the  fourth  plea  mentioned  were  goods  delivered 
by  the  defendants  to  the  plaintiff  as  and  by  way  of  payment  of  the 
wages  and  moneys  so  earned  by  him  as  aforesaid,  otherwise  than  in  the 
current  coin  of  the  realm,  contrary  to  the  form  of  the  statute  in  such 
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case  made :  that  the  said  goods  were  not,  nor  was  any  part  thereof, 
the  current  coin  of  this  realm,  or  notes  or  a  note  of  the  governor  and 
company  of  the  Bank  of  England,  or  notes  or  a  note  of  any  person  or 
persons  carrying  on  the  business  of  a  banker,  and  duly  licensed  to  issue 
a  note  or  notes  in  pursuance  of  the  laws  relating  to  Her  Majesty's 
revenue  of  stamps,  or  drafts  or  a  draft,  or  orders  or  an  order,  for  the 
payment  of  money  on  demand,  drawn  upon  any  person  or  persons  car- 
rying on  the  business  of  a  banker,  being  duly  licensed  as  aforesaid,  or 
medicine  or  fuel,  or  materials  or  a  material,  or  tools  or  a  tool,  or  im- 
plements or  an  implement,  to  be  by  the  plaintiff  employed  in  his  said 
trade  or  occupation,  or  hay,  corn,  or  other  provender  to  be  consumed 
by  any  horse  or  other  beast  of  burden  employed  by  the  plaintiff  in  his 
said  trade  or  occupation,  or  victuals  or  victual  dressed  or  prepared 
under  the  roof  of  the  defendants,  or  of  any  employer,  within  the  mean- 
ing of  the  said  statute,  and  there  consumed  by  the  plaintiff ;  whereupon 
and  whereby  the  said  delivery  and  acceptance  of  the  said  goods  in  the 
said  fourth  plea  mentioned  was  and  is,  by  force  of  the  said  statute, 
illegal  and  void  ;  verification. 

Rejoinder, — that  the  plaintiff  was  not  such  artificer,  workman, 
labourer,  and  person  as  alleged,  and  that  the  said  work  and  labour  was 
not  done  or  performed  by  the  plaintiff  as  such  artificer,  workman, 
labourer,  and  person  as  alleged,  and  that  the  defendants  were  not  such 
*lfiq-i  employers  of  the  plaintiff  as  alleged;  that  the  money  in  the 
J  *first  count  mentioned  was  not  wages  or  money  contracted  to  be 
paid  by  the  defendants  as  such  employers  to  the  plaintiff  as  such  arti-  * 
ficer,  workman,  labourer,  and  person  as  aforesaid,  as  wages,  recom- 
pense, reward,  or  remuneration  for  such  work  and  labour  as  alleged, 
in  manner  and  form  as  in  the  replication  alleged,  &c. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  sittings  in  Middlesex, 
in  Trinity  Term  last.  The  facts  which  appeared  in  evidence  were  as 
follows : — The  defendants,  who  carried  on  certain  iron-works  in  Derby- 
shire, employed  the  plaintiff  to  load  and  unload  and  burn  iron-stone 
for  them  at  a  certain  price  per  ton,  payable  at  the  end  of  each  month, 
the  defendants  finding  carts  and  horses.  The  plaintiff  employed  men 
under  him  to  do  the  work,  paying  them  weekly.  The  plaintiff  from 
time  to  time  personally  assisted  in  the  work ;  but  that  he  should  do  so 
was  no  part  of  the  stipulation  between  himself  and  the  defendants. 
The  defendants  had  a  shop  adjoining  their  works,  and  furnished  the 
plaintiff  with  a  book  containing  tickets,  which  he  filled  up  for  goods  to 
be  supplied  from  the  shop,  and  gave  to  the  men  employed  by  him,  in 
lieu  of  money, — the  arrangement  being  that  four-fifths  of  their  wages 
should  be  paid  them  in  goods.  These  tickets  were  then  cashed  by  the 
defendants.  The  plaintiff  himself  had  goods  from  the  shop  to  the 
amount  of  about  352. 

On  the  part  of  the  plaintiff,  it  was  submitted  that  the  defendants 
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were  precluded  by  the  truck  act,  1  4  2  W.  4,  c.  37,  from  setting  up 
the  delivery  of  goods  as  alleged  in  their  fourth  plea,  against  his  claim 
for  wages. 

For  the  defendants,  it  was  insisted,  that  the  money  agreed  to  be 
paid  by  them  to  the  plaintiff  was  not  "wages,"  nor  was  the  plaintiff 
an  "artificer,  workman,  or  labourer,"  within  the  true  meaning  of  the 
act ;  that  the  evidence  did  not  show  that  there  had  been  any  violation 
of  the  act;  and  that,  if  it  did,  the  plaintiff  himself  *was  the  r*170 
offender,  and  could  not  set  up  his  own  wrongful  act :  and  the  *- 
case  of  Riley  v.  Warden,  2  Exch.  59,  f  was  referred  to. 

The  learned  judge  told  the  jury  that  the  plaintiff  was  not  an  arti- 
ficer, workman,  or  labourer,  within  the  meaning  of  the  statute,  unless 
his  personal  services  formed  an  ingredient  in  the  contract  between  him 
and  the  defendants ;  so  that  the  latter  would  have  a  tight  to  insist  upon 
his  labour,  and  a  right  to  complain  of  the  absence  of  it. 

The  jury  returned  a  verdict  for  the  defendants ;  saying  that  they 
did  not  consider  the  plaintiff  to  be  an  artificer,  workman,  or  labourer, 
within  the  meaning  of  the  statute. 

Macauley,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection. 

Byles,  Serjt.,  Willmore,  and  Willes,  showed  cause. — The  plaintiff  :* 
not  an  artificer  within  the  meaning  of  the  statute.  The  jury  found 
that  he  was  not  bound  by  his  contract  with  the  defendants  to  give  his 
own  personal  labour,  in  the  shape  of  superintendence  or  otherwise. 
The  plaintiff  relies  upon  the  3d  and  5th  sections.  The  3d  section 
enacts  "  that  the  entire  amount  of  the  wages  earned  by  or  payable  to 
any  artificer  in  any  of  the  trades  hereinafter  (s.  19)  enumerated,  in 
respect  of  any  labour  by  him  done  in  any  such  trade,  shall  be  actually 
paid  to  such  artificer  in  the  current  coin  of  this  realm,  and  not  other- 
wise ;  and  every  payment  made  to  any  such  artificer  by  his  employer 
for  or  in  respect  of  any  such  wages,  by  the  delivery  to  him  of  goods, 
or  otherwise  than  in  the  current  coin  aforesaid,  except  as  hereinafter 
mentioned,  shall  be  and  is  hereby  declared  illegal,  null,  and  void."  And 
the  5th  section  enacts,  "  that,  in  any  action,  suit,  or  other  proceeding 
to  be  hereafter  brought  *or  commenced  by  any  such  artificer  as  r*171 
aforesaid,  against  his  employer,  for  the  recovery  of  any  sum  of  *- 
money  due  to  any  such  artificer  as  the  wages  of  his  labour  in  any  of 
the  trades  hereinafter  enumerated,  the  defendant  shall  not  be  allowed 
to  make  any  set-off,  nor  to  claim  any  reduction  of  the  plaintiff's  de- 
mand, by  reason  or  in  respect  of  any  goods,  wares,  or  merchandise  had 
or  received  by  the  plaintiff  as  or  on  account  of  his  wages,  or  in  reward 
for  his  labour,  or  by  reason  or  in  respect  of  any  goods,  wares,  or  mer- 
chandise sold,  delivered,  or  supplied  to  such  artificer  at  any  shop  or 
warehouse  kept  by  or  belonging  to  such  employer,  or  in  the  profits  of 
which  such  employer  shall  have  any  share  or  interest."    The  first  ques- 
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tion  is,  whether  the  remuneration  to  be  paid  to  the  plaintiff  under  this 
contract,  was  "wages."  It  is  submitted  that  he  was  not,  in  the  ordi- 
nary and  popular  sense,  or  in  the  sense  in  which  the  word  is  used  in 
the  act,  in  the  receipt  of  wages.  The  definition  of  "  wages"  in  the 
interpretation  clause,  s.  25,  carries  the  case  no  further :  it  provides, 
"  that,  within  the  meaning  and  for  the  purpose  of  this  act,  any  money 
or  other  thing  had  or  contracted  to  be  paid,  delivered,  or  given  as  a 
recompense,  reward,  or  remuneration  for  any  labour  done  or  to  be  done, 
whether  within  a  certain  time  or  to  a  certain  amount,  or  for  a  time  or 
an  amount  uncertain,  shall  be  deemed  and  taken  to  be  the  '  wages'  of 
such  labour."  Suppose  any  great  contractor  engaged  for  a  large  sum, 
say  50,000Z.  or  100,000?., — to  construct  a  line  of  railway,  could  it  be 
said,  that,  if  he  happened  personally  to  do  labour  to  the  amount  of  40*. 
in  furtherance  of  the  contract,  he  was  a  person  in  receipt  of  wages 
within  the  meaning  of  the  act  ?  Then,  was  the  plaintiff  an  «  artificer" 
within  the  definition  of  an  artificer  in  the  statute  ?  The  25th  section 
enacts  "  that,  in  the  meaning  and  for  the  purposes  of  this  act,  all  work- 
men, labourers,  and  other  persons  in  any  manner  engaged  in  the  per- 
formance *of  any  work,  employment,  or  operation,  of  what  nature 
soever,  in  or  about  the  several  trades  and  occupations  aforesaid 
(s.  19),  shall  be  deemed  '  artificers ;'  and  that,  within  the  meaning  and 
for  the  purposes  aforesaid,  all  masters,  bailiffs,  foremen,  managers, 
clerks,  and  other  persons  engaged  in  the  hiring,  employment,  or  super- 
intendence of  the  labour  of  any  such  artificers,  shall  be  and  be  deemed 
to  be  'employers/"  Independently,  therefore,  of  authorities,  this 
plaintiff,  who  was  an  employer  of  others,  and  under  no  obligation  him- 
self to  give  his  labour,  clearly  is  not  an  artificer.  But  it  is  impossible 
for  the  court  to  disapprove  of  the  direction  in  this  case,  without  di- 
rectly overturning  the  case  of  Riley  v.  Warden,  2  Exch.  59.  f  It  was 
there  held,  that  a  person  who  takes  a  contract  to  execute  a  certain  cut- 
ting on  a  railway  at  a  certain  sum  per  cubic  yard,  and  employs  several 
men  under  him  to  assist  in  doing  the  work,  is  not  a  workman  or  labourer 
within  the  meaning  of  the  truck  act,  although  he  does  a  portion  of  the 
work  himself.  Parke,  B.,  after  referring  to  the  fifth  section,  says :  "It 
appears  to  m£,  that,  upon  the  true  construction  of  this  act,  it  is  to  be 
taken  as  applicable  to  those  persons  only  who  strictly  contract  as  la- 
bourers, that  is,  to  such  as  enter  into  a  contract  to  employ  their  personal 
services,  and  to  receive  payment  for  that  service  in  wages.  Is,  then, 
the  plaintiff  here  a  person  in  that  condition, — a  person  who  has  con- 
tracted to  do  a  work  personally,  and  to  receive  payment  in  wages  ?  I 
do  not  think  that  he  is  according  to  this  contract  bound  in  the  least  de- 
gree to  do  the  work  personally.  The  reward  which  he  is  to  receive  is 
not  to  be  paid  for  his  personal  labour,  but  it  is  the  contract  price  from 
which  he  may  derive  a  profit,  by  the  assistance  and  labour  of  others. 
It  seems  to  me  that  this  act  was  intended  to  be  applied  to  those  who  en- 
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gage  to  do  a  work  by  their  own  personal  labour,  and  that  the  object  of 
it  is,  to  protect  such  men  as  *earn  their  bread  by  the  sweat  of  r+17Q 
their  brow,  and  who  are  for  the  most  part  an  unprovided  (a)  class,  ^ 
and  that  it  was  not  intended  to  have  any  application  whatever  to  per- 
sons who  take  work  upon  a  great  scale."  Alderson,  B.,  says:  "The 
plaintiff  has  entered  into  a  contract  with  the  defendants  to  do  a  certain 
work,  at  a  certain  sum  of  money  per  cubic  yard.  He  works  in  company 
with  others,  whom  he  engages  for  certain  wages.  The  defendants  have 
in  part  paid  the  plaintiff  in  articles  of  food,  &c,  which  the  plaintiff  has 
paid  to  his  own  workmen  as  money.  The  plaintiff  cannot,  as  it  appears 
to  mey  say  that  he  has  violated  the  act.  As  far  as  regards  himself,  it  is 
to  be  taken  as  a  payment  in  money/1  And  Rolfe,  B.,  says:  "This  act 
was  intended  to  protect  persons  who  earn  their  bread  by  their  daily  la- 
bour, from  receiving  goods  as  a  payment  for  their  wages  instead  of  money. 
It  would  be  difficult  to  know  where  to  draw  the  line,  if  we  were  to  hold 
that  the  plaintiff  falls  within  the  meaning  of  the  act ;  for,  it  would  be 
difficult  to  say  that  it  did  not  apply  in  a  case  where  a  party  had  under- 
taken a  contract  to  complete  twenty  miles  of  railway.  The  19th  section 
seems  to  me  to  have  reference  to  workmen  and  labourers  who  earn  wages 
by  their  own  personal  labour,  and  not  to  those  who,  although  they  join 
in  the  work,  derive  a  profit  from  the  exertions  of  others."  That  case 
was  recognised  in  Weaver,  app.,  Floyd,  resp.,  21  Law  Journ.  N.  S.,  Q. 
B.  151,  which  was  distinguished  from  it,  on  the  ground  that  the  respon- 
dent there  was  by  the  contract  to  be  paid  for  his  own  personal  labour, 
— the  statement  in  the  case  being,  that  "  the  plaintiff  was  not  by  the 
terms  of  his  agreement  bound  to  work  any  stated  number  of  hours,  or 
to  do  any  fixed  amount  of  work,  and  he  was  at  liberty  to  employ  men 
to  assist  him  if  he  thought  proper  to  do  so,  and  accordingly  he  did  em- 
ploy *during  four  months  of  his  service  one  man,  and  during  one  r4s-- . 
month  two  men,  who  were  paid  their  wages  by  the  plaintiff  in  a  *- 
similar  manner,  that  is  to  say,  by  orders  on  the  shop  put  in  by  the  de- 
fendant in  the  plaintiffs  name."  Assuming  that  the  plaintiff  here  was 
an  artificer  within  the  meaning  of  the  act,  he  was  also  the  employer  of 
the  men  under  him,  and  he  is  the  person  who  has  actually  done  the  ille- 
gal act  of  which  he  complains. 

Macauley  and  Bittleston,  in  support  of  the  rule. — The  question  was 
not  properly  submitted  to  the  jury.  The  learned  judge  told  them,  that 
if  it  were  an  ingredient  in  the  contract  that  the  plaintiff  was  to  give 
his  own  personal  services,  the  case  was  within  the  statute ;  otherwise  not. 
He  ought  to  have  told  them,  that,  if  it  was  consistent  with  the  contract 
that  the  plaintiff  should  use  his  own  personal  labour,  and  if  he  did  so, 
he  was  an  artificer  within  the  meaning  of  the  statute,  and  consequently 
entitled  to  a  verdict.     It  was  not  necessary  that  there  should  be  an  ex- 

(o)  Qu<wre,  improvident  ?  The  eipresaion  in  the  report  in  the  Law  Journal,  Vol.  18,  N.  S., 
Bxeh.  124,  is  "unprotected." 

VOL.  XIII. — 15  K  2 


174  SHARMAN  v.  SANDERS.    H.  T.  1853. 

press  contract  for  personal  service,  before  the  work  was  done.  [Maule, 
J. — If  doing  a  part  of  the  labour  himself  entitles  the  plaintiff  to  the 
protection  of  the  statute,  it  is  because  he  is  an  artificer  within  the  defi- 
nition giyen  in  s.  25.]  Where  a  man  contracts  for  the  performance  of 
labour  by  himself  or  by  persons  employed  under  his  superintendence 
and  inspection,  he  is  an  artificer,  and  the  recompense  to  be  paid  for  such 
labour,  whether  computed  by  time  or  by  quantity,  is  wagesy  within  the 
meaning  of  the  act.  [Mauls,  J. — Even  where  the  man  is  not  bound 
to  do  any  of  the  work  himself  ?]  Yes.  The  words  of  the  25th  section 
are  perfectly  general.  [Williams,  J. — How  is  that  consistent  with  Ri- 
ley v.  Warden?]  Riley  v.  Warden  is  clearly  distinguishable:  it  was 
not  the  case  of  a  mere  contract  for  labour,  but  for  the  production  of  a 
result, — like  a  -contract  for  making  a  canal  or  a  railway,  or  for  building 
*a  house.     This,  on  the  contrary,  is  rather  like  the  ordinary  con- 
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tract  which  a  weaver  enters  into,  to  make  a  given  quantity  of 


materials  into  stockings  or  gloves.  [Jervis,  C.  J. — There,  the  wea- 
ver,  if  he  made  the  stockings  or  gloves  himself,  would  be  an  artificer  to 
all  intents  and  purposes.]  It  can  be  no  objection  that  the  plaintiff 
stood  in  the  double  capacity  of  employed  and  employer:  that  was  the 
case  in  Weaver,  app.,  Floyd,  resp.,  which  is  much  more  applicable  than 
Riley  v.  Warden.  In  the  judgment  in  the  latter  case  no  reference  is 
made  to  the  interpretation  clause,  upon  which  the  main  reliance  is  placed 
here.  If  the  act  can  be  defeated  by  a  contrivance  of  this  sort,  the  very 
salutary  and  humane  intentions  of  the  legislature  would  be  in  danger 
of  being  altogether  frustrated. 

Jervis,  C.  J. — The  difficulty  which  the  learned  counsel  for  the  plain- 
tiff have  had  to  struggle  with,  arises  from  the  case  of  Riley  v.  Warden. 
Though  there  may  be  some  distinction  between  that  case  and  the  present, 
inasmuch  as  there  materials  may  have  been  supplied,  whereas  this  is  a 
pure  contract  for  labour,  and  nothing  else,  still  the  principle  which  the 
Court  of  Exchequer  there  lay  down  must  govern  this  case.  To  be  an 
"  artificer"  within  the  meaning  of  the  statute,  the  party  must  be  per- 
sonally engaged  in  the  performance  of  labour  for  which  he  is  to  receive 
wages,  and  that  must  have  reference  to  the  original  contract.  My  bro- 
ther Talfourd  left  the  case  to  the  jury  precisely  as  it  was  put  by  my 
Brother  Coleridge  in  Riley  v.  Warden.  We  are  bound  by  the  authority 
of  that  case,  even  if  we  were  disposed  to  question  the  propriety  of 
the  decision,  which  I  for  one  am  not.  I  think  this  rule  must  be  dis- 
charged. 

Maule,  J. — I  am  of  the  same  opinion.  I  am  not  disposed  to  ques- 
*17fi1  t*on  *^e  ^ec^s^on  °^  ^e  Court  of  *Exchequer  in  the  case  of  Riley 
-J  v.  Warden.  Whether  some  of  the  expressions  there  used  may 
not  be  open  to  criticism,  I  will  not  say :  the  substance  of  the  decision 
is  clearly  right,  viz.  that  the  intention  of  the  1  &  2  W.  4,  c.  37,  was  to 
afford  protection  to  a  class  of  persons  not  very  able  to  protect  them- 
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selves.  The  law  does  not  often  interfere  to  prevent  persons  who  have 
attained  their  majority  from  contracting  in  any  way  they  think  proper. 
Generally  speaking,  the  rule  is,  that  people  may  contract  as  they  please, 
to  be  paid  at  once  or  at  a  future  day,  in  cash  or  by  goods.  That  is  the 
general  law  of  the  land.  But  occasionally  there  occur  in  the  course  of 
experience  cases  in  which  it  is  found  desirable  to  depart  from  that  gene- 
ral principle, — cases  of  particular  inconvenience  in  particular  trades  or 
employments,  and  with  reference  to  particular  classes:  for  instance,  in 
the  case  of  seamen,  whose  contracts  are  the  subject  of  special  legislative 
provisions, — the  law  considering  that  particular  class  of  men  to  be  in  a 
state  of  perpetual  pupilage.  The  statute  in  question  does  not  say  that 
the  restriction  it  imposes  shall  apply  to  all  trades  or  employments;  but 
it  has  been  found  that,  in  respect  of  some  trades,  the  leaving  the  parties 
the  unfettered  right  to  contract  in  respect  of  labour  in  such  way  as  they 
may  choose,  is  replete  with  mischief  and  inconvenience.  The  persons 
the  act  was  meant  to  benefit  are  those  who  hire  themselves  to  labour 
with  their  hands  for  daily  or  weekly  wages.  More  people,  no  doubt, 
are  comprehended  within  it  than  that ;  but  it  is  that  sort  of  people  to 
whom  the  act  was  intended  to  apply.  I  do  not  think  it  was  at  all  de- 
signed for  the  protection  of  persons  taking  contracts  for  labour  to  be 
done  by  others, — persons  who  speculate  upon  the  state  of  the  labour 
market.  The  letter  of  the  act  also,  in  my  opinion  falls  short  of  com- 
prehending persons  of  that  description.  I  do  not  think  the  plaintiff 
falls  within  the  definition  of  an  artificer  given  by  the  interpretation 
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*clause;  he  not  being  a  workman,  labourer,  or  other  person  en- 
gaged in  the  performance  of  any  work,  employment,  or  operation 
contemplated  by  the  statute ;  for,  the  whole  context  shows  it  was  only 
intended  to  apply  to  those  who  are  actually  and  personally  engaged  or 
employed  to  do  the  work.  And,  when  the  procuring  work  to  be  done 
by  the  hands  of  others  comprehends  the  whole  of  what  a  man  contracts 
for,  the  circumstance  of  his  doing  some  portion  of  the  work  himself, 
does  not  bring  him  within  the  statute.  There  must  be  a  contract  by 
which  he  binds  himself  to  do  it.  I  think  that  both  the  letter  and  the 
spirit  of  the  act  of  parliament  are  consistent  with  the  decision  of  the 
Court  of  Exchequer  in  Riley  v.  Warden,  which  has  not  been  successfully 
distinguished  from  the  present  case.  I  therefore  think  that  this  rule 
should  be  discharged. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.  The  summing  up 
of  my  Brother  Talfourd  was  strictly  in  harmony  with  the  decision  to 
which  the  Court  of  Exchequer  very  properly  came  in  the  case  of  Riley 
v.  Warden. 

Williams^,  concurred.  Rule  discharged. 
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A  demand  of  rent  accruing  subsequently  to  the  expiration  of  s  notice  to  quit,  is  not  necessarily 
a  waiver  of  the  notice :  it  is  a  question  of  intention,  which  mast  be  left  to  the  jury. 

This  wa9  an  action  of  ejectment  tried  before  Jervis,  C.  J.,  at  the 
sittings  at  Westminster  after  last  term.  It  appeared  that,  rent  being 
in  arrear  for  the  premises,  the  defendant  had  received  a  notice  to  quit, 
which  expired  at  Lady  Day,  1851,  but  that  he  had  held  over  down  to 
the  time  of  the  trial.  The  question  between  the  parties  was,  whether 
that  notice  had  been  waived.  The  evidence  showed,  that,  when  the 
notice  to  quit  was  served  upon  the  defendant,  he  observed  to  the  plain- 
tiffs son,  "If  I  pay  the  rent,  I  suppose  I  will  be  all  right,"  to  which 
the  latter  assented ;  that  the  plaintiff  had,  as  well  before  as  after  the 
expiration  of  the  notice,  demanded  "rent  "from  the  defendant,  and  had 
brought  an  action  of  debt  for  it,  the  proceedings  in  which  were  put  in ; 
but  that  no  rent  had  been  paid  in  respect  of  the  occupation  of  the  pre- 
mises subsequently  to  the  expiration  of  the  notice. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  demand  of 
rent  accruing  since  the  expiration  of  the  notice  to  quit,  operated  as  a 
waiver  of  the  notice,  and  created  a  new  tenancy. 

The  lord  chief  justice  told  the  jury  that  the  payment  and  acceptance 
of  rent  accruing  due  subsequently  to  the  expiration  of  the  notice  to 
quit,  would  be  a  waiver  of  the  notice,  and  create  a  new  contract  of 
tenancy ;  but  that  the  payment  and  acceptance  of  rent  in  respect  of 
the  occupation  of  the  premises  prior  to  that  time,  or  the  mere  demand 
of  rent,  would  not  necessarily  have  that  effect.  And  he  left  it  to  them 
to  say  whether,  upon  the  whole  evidence,  they  thought  a  new  tenancy 
had  been  created  between  the  parties. 
*17Q1       *The  jury  returned  a  verdict  for  the  plaintiff. 

^  Edwards  now  moved  for  a  new  trial,  on  the  ground  of  misdi- 
rection. The  demand  of  rent  accruing  after  the  expiration  of  the  notice 
to  quit,  clearly  operated  a  waiver  of  it,  and  created  anew  the  relation 
of  landlord  and  tenant  between  the  parties.  [Maule,  J. — Is  it  a  ques- 
tion of  law,  or  of  fact  ?]  Of  law,  it  is  submitted.  In  Green's  Case, 
Cro.  Eliz.  3,  it  was  held,  that,  if  the  lessor  receive  rent  arrear  by  any 
act  affirming  the  lessee's  possession,  it  bars  his  right  of  re-entry  for 
non-payment  on  the  day  it  was  due.  [Jervis,  C.  J. — That  was  a  case 
of  forfeiture.  Maule,  J. — You  say  a  demand  of  rent  is  like  putting 
in  a  distress?]  Precisely  so.  [Jervis,  C.  J. — You  cannot  have  a 
distress  unless  there  is  a  tenancy,  and  at  a  rent  certain.]  In  Goodright 
d.  Charter  v.  Cordwent,  6  T.  R.  219,  it  was  held,  that,  if  a  landlord 
receive  rent  due  after  the  expiration  of  a  notice  to  quit,  it  is  a  waiver 
of  that  notice.  Lord  Kenyon  says  :  "  If  the  defendant  had  paid,  and 
the  lessor  of  the  plaintiff  had  received  the  money  as  a  satisfaction  for 


[*180 


18  COMMON  BENCH.    (4  J.  SCOTT.)  179 

the  injury  done  by  the  defendant  in  continuing  on  the  plaintiff's  land 
as  a  trespasser,  then  the  plaintiff  might  have  recovered  in  ejectment. 
But,  if  it  were  paid  eo  nomine  as  rent,  and  received  as  such,  and  the 
jury  have  found  that  it  was  so,  I  cannot  assent  to  the  doctrine  laid 
down  in  the  cases  cited,  that  the  receipt  of  rent  accruing  after  the  expi- 
ration of  the  notice  to  quit  is  not  a  waiver  of  it ;  for,  according  to  that 
doctrine,  the  same  person  might  stand  in  the  relation  of  tenant  and 
trespasser  to  his  landlord  at  the  same  time."  If  payment  of  rent  is  an 
admission  of  a  tenancy,  why  should  not  a  demand  be  ?  [Jervis,  C.  J. 
— There  are  two  parties  assenting  to  a  payment.]  In  Doe  d.  Nash  v. 
Birch,  1  M.  &  W.  402,  f  the  Court  of  Exchequer  inclined  to  think  that 
a  demand  of  rent  which  became  due  subsequently  to  a  forfeiture, 
amounted  to  a  *waiver  of  the  forfeiture.  [Maule,  J. — There 
is  this  difference  between  a  determination  of  a  tenancy  by  a  notice  to 
quit,  and  a  forfeiture ;  in  the  former  case,  the  tenancy  is  put  an  end  to 
by  the  agreement  of  the  parties, — which  determination  of  the  tenancy 
cannot  be  waived  without  the  assent  of  both  :  but,  in  the  case  of  a  for- 
feiture, the  lease  is  voidable  only  at  the  election  of  the  lessor :  in  the 
one  case  the  estate  continues,  though  voidable;  in  the  other,  the 
tenancy  is  at  an  end.]  Suppose  here  the  landlord  had  distrained, 
would  not  that  be  evidence  of  a  new  or  continuing  tenancy  ?  [Jervis, 
C.  J. — Not  necessarily.  A  distress  not  acquiesced  in,  would  not  be 
evidence  of  a  tenancy.  If  the  tenant  replevies,  he  repudiates  the 
tenancy.  The  old  tenancy  was  put  an  end  to  by  the  notice  to  quit. 
To  make  out  a  defence  to  the  action,  the  defendant  was  bound  to  show 
a  new  contract.  Payment  and  acceptance  of  rent  accruing  subsequently 
to  the  expiration  of  the  notice,  or  a  distress  acquiesced  in  (which 
amounts  to  payment),  would  be  evidence  of  such  new  contract.  But, 
how  can  a  demand  and  non-payment  amount  to  any  evidence  of  a  new 
contract  ?]  A  demand  and  a  promise  to  pay  would  clearly  be  evidence 
of  a  new  tenancy,  and  would  justify  the  landlord  in  distraining. 

Jervis,  C.  J. — I  think  there  ought  to  be  no  rule  in  this  case.  I  told 
the  jury,  that,  if  there  had  been  a  payment  on  account  of  rent  accru- 
ing since  the  expiration  of  the  notice  to  quit,  the  defendant  would  be 
entitled  to  a  verdict ;  but  that  a  mere  demand  of  rent  was  not  enough : 
and  I  left  it  to  them  to  say,  whether,  under  all  the  circumstances,  there 
had  been  a  waiver  of  the  notice.  They  found  that  there  had  not.  The 
conversation  which  took  place  between  the  defendant  and  the  son  of 
the  plaintiff  at  the  time  the  notice  was  served,  sufficiently  showed  r*-,n-. 
the  "intention  of  the  parties.  I  think  the  jury  were  quite  right  "■ 
in  the  conclusion  they  came  to. 

Maule,  J. — I  am  entirely  of  the  same  opinion.  The  cases  show, 
that,  where  rent  accruing  due  subsequently  to  the  expiration  of  a  notice 
to  quit,  is  paid  by  the  tenant,  and  accepted  by  the  landlord,  that  is  an 
act  of  the  parties  which  evidences  an  intention  that  the  tenancy  should 
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be  considered  as  still  subsisting.  So,  if  there  be  a  distress,  the  dis- 
trainor affirms  by  a  solemn  act  that  a  tenancy  subsists ;  and  it  is  not 
competent  to  him  afterwards  to  deny  it.  Here,  when  the  tenant  re- 
ceived the  notice  to  quit,  the  tenant  says,  "  I  suppose  it  will  be  all 
right,  if  I  pay  the  rent ;"  and  the  person  who  served  the  notice  an- 
swered that  it  would  be  all  right, — probably  meaning,  that,  if  the  rent 
were  duly  paid,  the  notice  to  quit  would  not  be  insisted  on.  After  the 
expiration  of  the  notice,  and  after  further  rent  had  become  due,  rent 
was  demanded,  but  not  paid.  I  think  the  case  was  correctly  left  to  the 
jury,  and  that  they  properly  found  that  there  was  no  intention  to 
waive  the  notice,  or  to  create  a  new  tenancy.  To  say  that  the  evidence 
was  conclusive,  would  probably  be  going  too  far :  it  must  be  left  to  the 
jury. 

Cresswell,  J. — It  was  altogether  a  question  for  the  jury,  and  pro- 
perly left  to  them. 

Williams,  J. — I  am  of  the  same  opinion.  A  distress  is  an  act 
which  cannot  be  qualified.  Here,  the  question  was  one  of  intention 
only,  and  therefore  it  was  clearly  right  to  leave  it  to  the  jury. 

Rule  refused. 

Notice  to  quit  at  the  end  of  a  certain  year  is  implied  a  renewal  of  the  lease  :"    Boggs  v. 

not  waived  by  the  landlord's  permitting  the  Black,  1  Binn.  333.     The  unqualified  accept- 

tenant  to  remain  in  possession  an  entire  year  ance  of  rent,  after  the  expiration  of  a  notice 

after  the  expiration  of  the  notice.    "  It  was  not  to  quit,  is  a  waiver  of  the  notiee :  Prindle  v. 

found/'  say  the  Court,  "  that  the  landlord  ac-  Anderson,  19  Wendell,  391,  S.  C,  23  Wendell, 

cepted  rent  which  accrued  after  that  time ;  or  616.     See  Stedman  v.  M'Intosh,  5  Iredell,  571 j 

did  any  other  act  which  directly  or  indirectly  Babcock  t>.  Albee,  13  Metcalfe,  273. 


*182]   *PEACHEY  v.  ROWLAND  and  EVANS.     Jan.  13. 

If  one  employs  another  to  do  an  act  which  may  be  done  in  a  lawful  manner,  and  the  latter  in  do- 
ing it  unnecessarily  commits  a  public  nuisance,  whereby  injury  results  to  a  third  person,  the 
employer  is  not  responsible. 

A.  employed  B.  to  construct  a  drain  in  a  public  highway ;  B.  employed  C.  to  fill  in  the  earth  over 
the  brick-work,  and  to  carry  away  the  surplus ;  C,  in  performing  his  work,  left  the  earth  raised 
so  much  above  the  level  of  the  road,  that  D.,  driving  by  in  the  dark,  was  thereby  upset,  and 
sustained  injury : — Held,  that  A.  was  not  responsible  for  the  negligence  of  0. 

Case.  The  declaration  stated  that  the  defendants  carelessly,  negli- 
gently, and  improperly  suffered  and  permitted  certain  earth  and  soil 
which  had  been  put  and  placed  by  them  upon  a  common  and  public 
highway  for  carts  and  carriages,  in  a  heap,  and  raised  above  the  level 
of  the  surface  of  the  said  highway,  to  be  and  remain  upon  the  same  in 
such  heap,  and  so  raised  above  the  said  level  of  the  same,  during  the 
night,  without  any  light  or  signal  at  or  near  such  earth  and  soil,  to 
cause  the  same  to  be  seen  by  persons  driving  in  and  along  the  said 
highway,  and  without  taking  or  using  any  reasonable  or  proper  means 
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or  precautions  to  prevent  the  said  last-mentioned  persons  from  being 
injured  by  the  same :  and  that,  by  means  of  the  premises,  the  plaintiff, 
whilst  he  was  driving,  in  the  night-time,  a  certain  horse  and  carriage 
of  the  plaintiff  along  the  said  highway,  with  himself  and  his  wife  therein, 
ran  against  the  said  earth  and  soil,  and  upset  the  said  carriage,  and 
broke  the  same,  and  injured  and  lamed  the  said  horse,  and  broke  the 
harness  thereof,  and  also  broke  one  of  his,  the  plaintiff's,  toes,  and 
tore,  dirted,  and  destroyed  the  wearing  apparel  of  himself  and  his  said 
wife :  and  that  the  plaintiff  had  in  consequence  incurred  expense  of  his 
moneys  in  endeavouring  to  be  cured  of  the  injury  aforesaid,  and  been 
prevented  from  attending  to  his  necessary  affairs  and  business. 

The  defendants  pleaded  not  guilty,  whereupon  issue  was  joined. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  at  West- 
minster after  the  last  term.  It  appeared,  that  *the  defendants  r^1nq 
had  built  some  houses  abutting  on  the  turnpike-road  from  Wal-  *- 
ham  Green  to  London ;  that  they  contracted  with  two  persons  named 
Scott  and  Redkin  to  construct  a  drain,  in  connexion  with  the  houses, 
in  the  road ;  that  Scott  and  Redkin  employed  one  Ansell  to  excavate 
and  fill  in  as  the  brick-work  was  done,  at  so  much  per  foot,  and  to  carry 
away  the  surplus  earth,  in  doing  which,  as  well  as  in  bringing  the  bricks 
and  other  materials  for  the  drain,  the  defendants'  carts  were  to  be  em- 
ployed, if  required  by  Ansell ;  that  Ansell  negligently  performed  the 
work,  by  placing  the  earth  over  the  drain  so  much  above  the  level  of 
the  road,  and  leaving  it  unguarded,  that  the  plaintiff,  who  was  driving 
along  the  road,  on  the  night  of  the  8th  of  August  last,  was  in  conse- 
quence upset,  and  sustained  the  injuries  described  in  the  declaration. 

The  defendant  Evans,  who  was  called  as  a  witness,  admitted  that  he 
was  upon  the  spot  four  or  five  days  before  the  accident  took  place,  and 
saw  the  improper  manner  in  which  Ansell  was  doing  the  work,  but  said 
that  neither  he  nor  his  partner  had  any  control  over  him. 

The  Lord  Chief  Justice,  upon  the  authority  of  Knight  v.  Fox,  5 
Exch.  721,f  and  Overton  v.  Freeman,  11  C.  B.  867  (E.  C.  L.  R.  vol. 
73),  directed  the  jury  to  find  for  the  defendants. 

Piggott  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. — 
The  true  rule  upon  this  subject  is  that  laid  down  in  Burgess  v.  Gray,  1 
C.  B.  578  (E.  C.  L.  R.  vol.  50).  There,  B.,  the  owner  and  occupier 
of  premises  adjoining  the  highway,  employed  C.  to  make  a  drain  there- 
from to  communicate  with  the  common  sewer :  in  the  performance  of 
this  work,  the  workmen  employed  by  C.  placed  gravel  on  the  highway; 
in  consequence  of  which  A.,  in  driving  along  the  road,  sustained  per- 
sonal injury:  before  *the  accident,  the  dangerous  position  of  r^-tgi 
the  heap  was  pointed  out  to  B.,  who  promised  to  remove  it :  C.  L 
had  the  sole  management  of  the  work,  and  employed  and  paid  D.  to 
cart  away  part  of  the  rubbish,  at  a  certain  price  per  load,  and  had 
charged  B.  in  his  bill  with  the  sum  so  paid :  and  B.  was  held  liable  to 
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A.  in  case.  Tindal,  C.  J.,  says  there  was  evidence  that  the  defendant 
was  exercising  a  dominion  over  the  work,  and  that  the  soil  was  placed 
upon  the  road  with  his  consent,  if  not  by  his  express  direction.  [Mauls, 
J  — Does  not  Overton  v.  Freeman  govern  this  case  ?]  It  is  submitted 
that  it  does  not.  [Jervis,  C.  J. — Where  is  the  distinction?]  The 
law  there  laid  down  is  not  disputed;  but  the  facts  distinguish  it. 
There,  the  defendants  contracted  with  the  parish  officers  to  pave  a 
certain  district,  and  entered  into  a  sub-contract  with  one  Warren,  under 
which  the  latter  was  to  lay  down  the  paving  of  a  street,  the  materials 
being  supplied  by  the  defendants,  and  brought  to  the  spot  in  their 
carts.  Preparatory  to  the  paving,  the  stones  wero  laid,  by  labourers 
employed  by  Warren,  on  the  pathway,  and  there  left  unguarded  at 
night,  in  such  a  manner  as  to  obstruct  the  same,  and  the  plaintiff  fell 
over  them,  and  broke  his  leg :  and  it  was  held  that  Warren,  and  not 
the  defendants,  was  responsible  for  this  negligence.  Upon  the  evidence 
given  in  the  present  case,  it  is  impossible  to  say  that  Ansell,  whose 
negligence  caused  the  injury,  was  not  the  servant  of  the  defendants. 
The  defendants'  carts  were  to  be  employed  in  carrying  away  the  earth  ; 
and  Evans  admitted  that  he  was  on  the  spot,  and  saw  the  objectionable 
way  in  which  Ansell  was  doing  the  work.  Can  it  be  said, — as  is  put 
by  Tindal,  C.  J.,  in  Burgess  v.  Gray, — that  the  defendants  had  parted 
with  all  control  over  the  work  ?  [Maulb,  J. — The  contractor  employs 
a  sub-contractor  to  do  a  certain  thing, — to  do  it  in  a  proper  manner. 
I  do  not  say  there r might  not  be  such  a  thing  as  a  contractor  employing 
j-™  another  to  do  that  which  would  *be  a  public  nuisance.  There 
-'  is  no  pretence  here  for  saying  that  the  defendants  were  the 
persons  who  committed  the  nuisance.  Can  you  show  that  they  ordered 
the  thing  complained  of  to  be  done  ?]  The  question  is,  whether  they, 
by  themselves  or  their  servants,  wrongfully  permitted  the  soil  to  remain 
on  the  road.  [Maule,  J. — If  the  thing  complained  of, — that  is,  the 
work  which  the  defendants  procured  to  be  done, — could  not  be  done 
otherwise  than  in  an  unlawful  manner,  no  doubt  they  would  be  respon- 
sible for  the  consequences.  But,  unless  you  can  show  that  the  work 
was  so  done  that  the  defendants  might  have  been  indicted  for  obstruct- 
ing a  public  highway,  they  are  not  liable  in  this  action.  I  am  satisfied 
that  the  decision  in  Overton  v.  Freeman  was  right,  though  I  was  after- 
wards less  satisfied  with  the  reasons  which  I  gave.]  It  is  impossible 
to  distinguish  this  case  from  Burgess  v.  Gray.  [Jervis,  G.  J. — There 
the  nuisance  was  pointed  out  to  the  defendant,  and  he  promised  to  re- 
move it ;  and  that  is  a  circumstance  which  is  much  relied  on  by  the 
Lord  Chief  Justice.]  In  Randleson  v.  Murray,  8  Ad.  &  E.  109  (E. 
C.  L.  R.  vol.  35),  3  N.  &  P.  239  (E.  C.  L.  R.  vol.  36),  a  warehouse- 
man at  Liverpool  employed  a  master  porter  to  remove  a  barrel  from 
his  warehouse :  the  master  porter  employed  his  own  men  and  tackle ; 
and,  through  the  negligence  of  the  men,  the  tackle  failed,  and  the  bar- 
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rel  fell  and  injured  the  plaintiff :  and  it  was  held  that  the  warehouse- 
man was  liable  in  case  for  the  injury. 

Mauls,  J. — I  am  of  opinion  that  there  ought  to  be  no  rule  in  this 
case,  and  that  it  would  be  extremely  inconvenient  if  the  case  could  be 
successfully  distinguished  from  Overton  v.  Freeman,  which  proceeded 
mainly  upon  the  decision  of  the  Court  of  Exchequer  in  Knight  v.  Fox. 
The  true  result  of  the  evidence  here  was,  that  the  defendants  had 
nothing  whatever  to  do  with  the  wrongful  act  complained  of.  They 
employed  somebody  to  do  *something,  which  might  be  done  r*.iofi 
either  in  a  proper  or  an  improper  manner ;  and  he  did  it  in  a  ^ 
negligent  and  improper  manner,  and  injury  resulted  to  the  plaintiff. 
That  is  the  substance  of  the  evidence.  The  question  is,  whether  the 
evidence  fairly  justified  a  verdict  for  the  defendants.  We  have  no  right 
to  look  with  extreme  scrupulosity  in  cases  of  this  sort,  to  see  if  there 
is  not  some  grain  of  evidence  the  other  way.  If  the  whole  evidence 
taken  together  is  not  such  as  to  warrant  a  jury  in  finding  for  the  plain- 
tiff, practically  speaking  there  is  no  evidence.  I  am  of  opinion,  that, 
if  the  jury  had  upon  this  evidence  found  that  the  defendants  did  the 
wrong  complained  of,  their  verdict  would  have  been  set  aside  as  not 
being  warranted  by  the  evidence.  There  was,  in  truth,  no  evidence  for 
the  practical  purpose  in  hand.  Knight  v.  Fox  was  decided  subse- 
quently to  the  case  of  Bandleson  v.  Murray,  which  was  there  cited, 
and  which  differs  in  many  respects  from  this  case.  Randleson  v.  Mur- 
ray was  not  the  case  of  a  public  wrong :  but  some  one  caused  a  board 
to  fall  upon  the  plaintiff ;  it  did  not  appear  that  the  place  where  the 
accident  happened  was  a  public  way ;  and  Lord  Denman  said  there 
was  evidence  to  go  to  the  jury,  whether  the  persons  who  caused  the 
mischief  were  the  servants  of  the  defendant,  employed  by  him  to  do 
the  work  in  the  particular  way  they  did.  No  doubt,  a  man  may  main- 
tain an  action  for  an  injury  negligently  occasioned  to  him  in  a  place 
where  he  lawfully  was  at  the  time,  and  in  some  instances,  and  under 
some  circumstances, — as  in  the  much-contested  cases  of  the  dog-spears 
and  the  spring-gun, (a) — in  a  place  where  he  was  trespassing.  There 
is  no  pretence  here  for  saying  that  the  defendants  employed  Russell  to 


do  the  work  in  question  in  the  particular  manner  in  which  he 
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did  it.  There  is  no  identity  *of  facts,  and  no  analogy  between 
the  case  of  Randleson  v.  Murray  and  the  present.  The  rule  is  very 
well  stated  by  Rolfe,  B.,  in  Reedie  v.  The  London  and  North- Western 
Railway  Company,  4  Exch.  244.  f  There,  a  company  empowered  by 
act  of  parliament  to  construct  a  railway,  contracted  under  seal  with 
certain  persons  to  make  a  portion  of  the  line,  and  by  the  contract  re- 
served to  themselves  the  power  of  dismissing  any  of  the  contractors' 
workmen  for  incompetence:  the  workmen,  in  constructing  a  bridge  over 

(a)  Hott  •.  Wilks,  3  B.  &  Aid.  304  (E.  C.  L.  R.  vol.  5),  and  Bird  v.  Holbrook,  4  Bingh.  628  (E. 
C.  L.  R.  vol.  13, 15),  1  M.  4  P.  607.    And  see  Barnes  v.  Ward,  9  C.  B.  392  (E.  C.  L.  K.  voL  67.) 

vol.  xiii.— 16  L 
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a  highway,  negligently  caused  the  death  of  a  person  passing  beneath 
along  the  highway,  by  allowing  a  stone  to  fall  upon  him :  and  it  was 
held,  in  an  action  against  the  company,  by  the  administratrix  of  the 
deceased,  that  they  were  not  liable ;  and  that,  in  such  case,  the  terms 
of  the  contract  in  question  did  not  make  any  difference.  And  Rolfe, 
B.,  in  giving  judgment,  says :  "  The  liability  of  any  one  other  than  the 
party  actually  guilty  of  any  wrongful  act,  proceeds  on  the  maxim, 
<Qui  facit  per  alium,  facit  per  se.'  The  party  employing  has  the 
selection  of  the  party  employed,  and  it  is  reasonable  that  he  who  has 
made  choice  of  an  unskilful  or  careless  person  to  execute  his  orders, 
should  be  responsible  for  any  injury  resulting  from  the  want  of  skill  or 
care  of  the  person  employed ;  but  neither  the  principle  of  the  rule,  nor 
the  rule  itself,  can  apply  to  a  case  where  the  party  sought  to  be  charged 
does  not  stand  in  the  character  of  employer  to  the  party  by  whose 
negligent  act  the  injury  has  been  occasioned."  For  these  reasons,  I 
am  of  opinion  that  there  ought  to  be  no  rule  in  this  case. 

The  rest  of  the  court  concurring,  Rule  refused. 

Under  a  contract  B.  was  to  ran  A.'s  mill  for  company  to  A.  to  transport  coal,  A.  furnish- 

one  year,  and  manufacture  A/a  cotton  at  a  cer-  ing  horses  and  men.    Held,  that  the  company 

tain  price.    B.  and  not  A.  was  held  liable  for  were  not  responsible  for  the  negligence  of  those 

damage  resulting  from  negligence  in  running  managing  such  boats,  in  running  against  the 

the  mill :  Fiske  v.  The  Framingham  Manuf.  Co.,  boat  of  a  third  person :  Blattenberger  t\  Schuyl- 

14  Pick.  491.    Boats  were  furnished  by  a  canal  kill  Co.,  2  Miles,  309. 
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Case  in  the  nature  of  waste  will  lie  against  a  lessee  of  a  mine,  for  an  injury  to  the  reversion,  by 
the  removal  of  a  barrier  or  boundary  between  it  and  an  adjoining  mine,  although  the  act 
complained  of  might  also  be  the  subject  of  an  action  for  a  breach  of  an  express  covenant 

This  was  an  action  upon  the  case  in  the  nature  of  waste.  The  de- 
claration stated,  that,  before  and  at  the  times  of  the  committing  of  the 
grievances  thereinafter  mentioned,  the  defendant  was  tenant  to  the 
plaintiff  of  divers  beds,  veins,  seams,  and  mines  of  coal,  cannel,  slack, 
ironstone,  and  other  minerals,  with  the  appurtenances,  in  the  parish  of 
Ruabon,  in  the  county  of  Denbigh,  for  a  certain  term  of  years,  the 
reversion  of  and  in  the  same  beds,  veins,  seams,  and  mines  of  coal, 
cannel,  slack,  and  ironstone,  and  other  minerals  respectively,  then  and 
still  belonging  to  the  plaintiff;  and  it  was  the  duty  of  the  defendant, 
as  such  tenant,  to  work  and  manage  the  said  beds,  veins,  seams,  and 
mines,  in  a  proper  and  tenantlike  manner :  yet  the  defendant,  well 
knowing  the  premises,  but  contriving  and  intending  to  injure  and 
aggrieve  the  plaintiff  in  his  reversionary  estate  and  interest  of  and  in 
the  said  beds,  veins,  seams,  and  mines,  theretofore,  and  whilst  he,  the 
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defendant,  was  tenant  thereof  as  aforesaid,  and  whilst  the  plaintiff  was 
so  interested  therein,  as  aforesaid,  to  wit,  on  the  1st  of  June,  1850, 
and  on  divers  other  days  and  times  between  that  day  and  the  com- 
mencement of  this  suit,  worked  and  managed  the  said  beds,  veins, 
seams,  and  mines  in  an  improper  and  untenantlike  manner,  and  then, 
to  wit,  on  the  several  days  and  times  aforesaid,  wrongfully  and  unjustly, 
without  the  leave  or  license,  and  against  the  will  of  the  plaintiff,  cut, 
made,  dug,  bored,  and  broke  through  a  certain  barrier,  to  wit,  of  coal, 
which  formed,  and  ought  to  have  been  left,  as  the  boundary  between 
the  said  mines  of  the  plaintiff  and  a  certain  other  mine  adjoining  thereto, 
and  thereby  then  caused  and  permitted  *large  quantities  of  water  fri  ftQ 
to  escape,  run,  and  flow  from  the  said  other  mine  into  the  said  '- 
mines  of  the  plaintiff,  and  to  flood  the  same ;  and  then  also,  to  wit,  on 
the  several  days  and  times  aforesaid,  wrongfully  and  injuriously  made, 
and  caused  and  procured  to  be  made,  certain  roads,  ways,  passages, 
and  communications  between  the  said  mines  of  the  plaintiff  and  the  said 
other  mine,  and,  by  and  through  the  said  roads,  ways,  passages,  and 
communications,  carried  and  brought  divers  large  quantities  of  coal 
gotten  from  the  said  other  mine,  into,  upon,  and  through  the  said  mines 
of  the  plaintiff,  and  brought  into,  and  laid  and  deposited  upon,  the  said 
mines  of  the  plaintiff,  divers  large  quantities  of  earth,  soil,  and  rubbish, 
and  kept  the  same  so  deposited  thereon,  to  wit,  from  thence  hitherto ; 
.  and,  by  the  means  and  in  the  manner  aforesaid,  rendered  the  said 
mines  of  the  plaintiff  less  workable  than  they  would  otherwise  have 
been ;  by  reason  of  which  premises  respectively  the  said  beds,  veins, 
seams,  and  mines  of  the  plaintiff  were  and  are  greatly  injured  and  de- 
teriorated in  value,  and  rendered  less  productive  and  profitable  than 
the  same  might  and  otherwise  would  have  been ;  and  the  plaintiff  had 
been  and  was  greatly  injured,  prejudiced,  and  aggrieved  in  his  said  re- 
versionary estate  and  interest  therein,  &c. 

Ploas, — first,  not  guilty, — secondly,  that  one  Edward  Lloyd  Kenyon, 
before  and  at  the  time  of  the  making  of  the  indenture  hereinafter  next 
mentioned,  was  seised  in  his  demesne  as  of  fee  of  and  in  the  tenements 
and  premises,  with  the  appurtenances,  hereinafter  mentioned  to  have 
been  demised,  and,  being  so  seised,  heretofore,  and  before  the  committing 
of  any  of  the  grievances  in  the  declaration  mentioned,  to  wit,  on  the 
24th  of  June,  1840,  by  a  certain  indenture  then  made  between  the  said 
Edward  Lloyd  Kenyon  of  the  one  part,  and  Edward  Evans,  Gomer 
Roberts,  Evan  Hughes,  and  Evan  Jones,  *of  the  other  part,  r*-.q0 
which  indenture,  sealed  with  the  seals  of  the  said  several  parties  "- 
thereto  respectively,  being  in  the  possession  of  the  plaintiff,  the  defend- 
ant cannot  produce  the  same  to  the  court,  &c, — the  said  Edward  Lloyd 
Kenyon  did  demise,  lease,  set,  and  to  farm  let  unto  the  said  Edward 
Evans,  Gomer  Roberts,  Evan  Hughes,  and  Evan  Jones,  their  executors, 
administrators,  and  assigns,  all  and  every  the  said  beds,  veins,  seams, 
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and  mines  of  coal,  cannel,  slack,  ironstone,  and  minerals,  in  the  declara- 
tion mentioned,  with  full  liberty  and  power  for  the  said  Edward  Evans, 
Gomer  Roberts,  Evan  Hughes,  and  Evan  Jones,  their  executors,  ad- 
ministrators, and  assigns,  servants,  and  workmen,  to  enter  upon  the 
said  lands  and  grounds,  and  to  make  and  sink  such  pits  or  shafts  therein 
for  the  getting  and  raising  of  coal,  cannel,  slack,  and  ironstone,  and  to 
set  up,  drive,  cut,  dig,  build,  erect,  and  make,  in  and  through  any  part 
or  parts  of  the  said  premises  (except  within  ten  yards  under  the  dwell- 
ing-house and  outbuildings  thereon),  such  roads,  watercourses,  drains, 
levels,  whimseys,  and  engines,  and  other  devices,  as  should  be  necessary 
or  convenient  for  the  carrying  on  the  said  works,  and  draining  the  same, 
and  to  do  such  other  acts,  matters,  and  things  as  in  the  said  indenture 
are  more  particularly  mentioned  and  described  (except  as  in  the  said 
indenture  is  excepted) :  to  have,  hold,  use,  exercise,  and  enjoy  the  said 
premises,  with  the  appurtenances,  so  demised  as  aforesaid,  unto  the 
said  Edward  Evans,  Gomer  Roberts,  Evan  Hughes,  and  Evan  Jones, 
their  executors,  administrators,  and  assigns,  from  the  said  24th  of  June, 
1840,  for  and  during  and  unto  the  full  end  and  term  of  twenty -one 
years  then  next  ensuing :  yielding,  paying,  and  delivering  unto  the  said 
Edward  Lloyd  Eenyon,  the  rents,  royalties,  rates,  farms,  and  duties  in 
the  said  indenture  particularly  mentioned  and  set  forth :  And  the  said 
*■•  q*-|  Edward  Evans,  Gomer  Roberts,  Evan  Hughes,  and  Evan  *  Jones, 

•*  did,  in  and  by  the  said  indenture,  for  themselves,  their  heirs,  . 
executors,  administrators,  and  assigns,  jointly  and  severally  covenant, 
promise,  and  agree,  with  and  to  the  said  Edward  Lloyd  Kenyon,  his 
heirs  and  assigns  (amongst  other  things),  in  manner  following,  that  is 
to  say,  that  they,  the  said  Edward  Evans,  Gomer  Roberts,  Evan  Hughes, 
and  Evan  Jones,  their  executors,  administrators,  and  assigns,  should  and 
would,  at  all  times  during  the  said  demise,  by  and  with  a  sufficient 
number  of  workmen,  carefully  and  diligently  use  their  best  endeavours, 
to  find  out  and  discover  all  such  mines,  beds,  and  veins  of  coal,  cannel, 
slack,  and  ironstone,  as  could  or  might  be  found  in  or  under  the  said  pre- 
mises by  the  said  indenture  demised,  and  should  and  would,  at  all  times 
during  the  continuance  of  the  said  term,  constantly  carry  on,  and  effectu- 
ally work,  the  said  beds,  veins,  seams,  and  mines  so  demised  as  aforesaid, 
in  a  fair  and  husbandlike  manner,  with  a  sufficient  number  of  expe- 
rienced and  able  miners,  colliers,  and  labourers,  not  fewer  than  twelve  at 
any  time,  provided  the  coal,  cannel,  slack,  and  ironstone  that  should  be 
from  time  to  time  gotten  and  raised,  could  be  disposed  of  for  profit ;  and 
also  should  and  would  keep  open  one  pit  at  least  constantly  and  effectu- 
ally during  the  said  term,  unless  prevented  by  waters  or  other  inevitable 
accidents ;  and  also  should  and  would  make  such  watercourses,  drains, 
levels,  engines,  whimseys,  and  other  devices,  as  should  from  time  to  time 
be  necessary  and  convenient  for  effectually  carrying  on  and  draining 
the  said  works :  And  the  said  Edward  Lloyd  Kenyon  did  thereby,  for 
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himself,  bis  heirs,  executors,  and  administrators,  covenant,  promise,  and 
agree  with  and  to  the  said  Edward  Evans,  Oomer  Roberts,  Evan  Hughes, 
and  Evan  Jones,  the  executors,  administrators,  and  assigns,  that  they 
the  said  Edward  Evans,  Gomer  Roberts,  Evan  Hughes,  and  Evan  Jones, 
their  executors  and  administrators,  should  and  might,  *under  the  r+1  Q~ 
reservations,  farms,  covenants,  payments,  and  agreements  there-  *- 
inbefore  mentioned,  peaceably  and  quietly  possess  and  enjoy  all  and 
singular  the  thereinbefore  demised  premises,  privileges,  and  powers, 
during  the  term  thereby  granted,  without  any  let,  suit,  hindrance,  or 
interruption  of  or  by  the  said  Edward  Lloyd  Kenyon,  his  heirs  or  as- 
signs,, or  any  other  person  or  persons  whomsoever  claiming  under  him 
or  them  in  anywise, — as  by  the  said  indenture,  reference  being  thereto 
had,  will  more  fully  and  at  large  appear :  That,  by  virtue  of  the  said 
demise,  the  said  Edward  Evans,  Gomer  Roberts,  Evan  Hughes,  and  Evan 
Jones,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  entered  into 
and  upon  all  and  singular  the  said  demised  premises,  with  the  appurte- 
nances, and  became  and  were  possessed  thereof  for  the  said  term  so  to 
them  thereof  granted  as  aforesaid :  That,  after  the  making  of  the  said 
indenture,  and  during  the  said  term  thereby  granted,  and  before  the 
committing  of  any  of  the  said  supposed  grievances,  to  wit,  on  the  20th 
of  January,  1845,  by  a  certain  deed  of  assignment  then  made  between 
the  said  Edward  Evans,  Gomer  Roberts,  Evan  Hughes,  and  Evan  Jones, 
of  the  first  part,  the  plaintiff  of  the  second  part,  and  the  defendant  of 
the  third  part, — profert, — they  the  said  Edward  Evans,  Gomer  Roberts, 
Evan  Hughes,  and  Evan  Jones,  assigned,  transferred,  and  set  over  to 
the  defendant  all  and  singular  the  said  mines,  tenements,  and  premises 
so  demised  to  them  as  aforesaid,  with  the  appurtenances,  To  have  and 
to  hold  the  same  unto  the  defendant,  thenceforth  for  and  during  all  the 
residue  and  remainder  then  to  come  and  unexpired  of  the  said  term  of 
twenty-one  years  so  demised  to  the  said  Edward  Evans,  Gomer  Roberts, 
Evan  Hughes,  and  Evan  Jones  as  aforesaid,  subject  to  the  payment  of 
the  rents  and  royalties,  and  to  the  due  observance  and  performance  of 
the  covenants,   agreements,  clauses,   conditions,    matters,   and  rtlQo 
♦things,  in  the  said  indenture  of  lease  reserved  and  contained,  *- 
from  and  after  the  date  of  the  said  deed  of  assignment :  That  thereupon 
and  thereby  the  defendant  entered  into  and  upon  all  and  singular  the 
said  demised  and  assigned  premises,  with  the  appurtenances,  and  became 
and  was,  and  still  is,  possessed  thereof,  the  said  term  of  twenty-one 
years  being  still  current :  That  the  said  Edward  Lloyd  Kenyon,  after 
the  making  of  the  said  first-mentioned  indenture,  to  wit,  on  the  12th 
of  August,  1842,  duly  made  and  published  his  last  will  and  testament 
in  writing,  &c,  and  thereby,  amongst  other  things,  gave  and  devised 
the  said  demised  premises,  with  the  appurtenances,  to  the  plaintiff  and 
the  Hon.  Lloyd  Kenyon,  their  heirs,  executors,  administrators,  and  as- 
signs, To  hold  unto  and  to  the  use  of  the  plaintiff  and  the  said  Lloyd 
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Kenyon,  their  heirs  and  assigns  for  ever :  That  the  said  Edward  Lloyd 
Kenyon,  afterwards,  and  before  the  committing  of  any  of  the  said  griev- 
ances, to  wit,  on  the  1st  of  September,  1842,  died  so  seised  of  the 
reversion  of  and  in  the  said  demised  premises,  with  the  appurtenances, 
as  aforesaid,  without  altering  his  said  will  as  to  the  said  bequest  of  the 
said  demised  premises,  with  the  appurtenances :  That  the  said  Lloyd 
Kenyon,  afterwards,  and  before  any  of  the  said  supposed  grievances 
were  committed,  to  wit,  on  the  7th  of  August,  1843,  by  a  deed-poll, 
under  his  hand  and  seal,  bearing  date  the  day  and  year  last  afore* 
said,  amongst  other  things,  disclaimed  and  renounced  the  devise  so  made 
to  him  as  aforesaid ;  where  upon  and  whereby  the  plaintiff  then  and 
immediately  from  and  after  the  death  of  the  said  Edward  Lloyd  Kenyon 
became  and  was  solely  seised  in  his  demesne  as  of  fee  in  the  said  rever- 
sion, being  the  same  reversion  in  the  declaration  mentioned,  and  thereby 
upon  the  assignment  of  the  said  premises  to  the  defendant,  and  by  rea- 
son thereof,  he,  the  defendant  became  and  was  tenant  thereof  to  the 
*i  Qil  Pontiff  M  *n  *he  ^declaration  mentioned,  and  so  remained  and 
J  continued  until  the  commencement  of  this  suit :  That  the  defend- 
ant never  was  tenant  to  the  plaintiff  otherwise  than  as  aforesaid,  nor 
was  the  plaintiff  entitled  to  the  said  reversion  in  the  declaration  men* 
tioned  otherwise  than  as  aforesaid :  That  the  supposed  grievances  in  the 
declaration  mentioned  were,  and  each  of  them  was,  committed  after  the 
said  assignment  of  the  said  premises  to  the  defendant  as  aforesaid,  and 
after  the  plaintiff  became  so  entitled  to  the  said  reversion  as  aforesaid : 
And  that  the  alleged  grievances  in  the  declaration  mentioned  were  and 
constituted,  and  each  of  them  was  and  consisted  of,  a  carrying  on,  ma- 
naging, and  working  of  the  said  demised  mines,  veins,  seams,  and  beds 
of  coal  and  minerals,  in  a  particular  manner ;  and  that  the  manner  of 
carrying  on,  managing,  and  working  the  same  was  and  is  provided  for 
by  the  said  covenants  in  the  said  first-mentioned  indenture  in  that  be- 
half contained  as  aforesaid,  which  still  remain  in  full  force, — verifica- 
tion. 

The  plaintiff  took  issue  on  the  first  plea,  and  demurred  to  the  second, 
— the  point  marked  in  the  margin  of  the  demurrer  being  as  follows, — 
«  One  of  the  grounds  of  demurrer  is,  that  the  grievances  as  disclosed 
by  the  declaration,  are  not  mere  breaches  of  the  covenants  in  the  lease 
mentioned  in  the  plea,  or  any  of  them,  but  are  grievances  in  the  nature 
of  waste  or  destruction  of  the  thing  demised,  for  which  an  action  on 
the  case  will  lie,  notwithstanding  the  lease." 

The  defendant  joined  in  demurrer. 

Lush  [Honey man  was  with  him),  in  support  of  the  demurrer. (a) 

(a)  The  point  marked  for  argument  on  the  part  of  the  plaintiff!  was, — "The  plaintiff  will  eon- 
tend  that  the  destruction  of  the  boundary,  and  the  other  wrongs  alleged  in  the  declaration,  are 
in  the  nature  of  waste,  and  that  an  action  on  the  case  is  maintainable  for  these,  notwithstanding 
the  lease/' 
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The  defendant  will  contend  that  case  is  not  *the  appropriate  r+1QK 
remedy  for  the  wrong  complained  of,  but  that  the  plaintiff  should  *- 
have  sued  in  covenant.  The  chief  grievance  complained  of  is,  the  cut- 
ting away  the  barrier  which  formed  the  boundary  between  the  mines 
of  the  plaintiff  and  the  adjoining  mine.  That  clearly  would  have  been 
the  subject  of  an  action  if  there  had  been  no  covenant.  [Cresswell, 
J. — Are  you  not  confounding  barrier  and  boundary  ?  They  are  not 
necessarily  the  same.]  In  this  case  they  mean  the  same  thing.  The 
authorities  are  clear,  that  case  will  lie  for  an  injury  of  this  kind,  even 
though  it  might  also  be  made  the  subject  of  an  action  upon  the  cove- 
nant. Thus,  in  Kinlyside  v.  Thornton,  2  W.  Blac.  1111,  it  was  held 
that  case  in  the  nature  of  waste  will  lie  against  a  tenant  for  years  after 
the  expiration  of  his  term,  as  well  as  covenant  for  the  breach  of  those 
contained  in  his  lease.  And  De  Grey,  C.  J.,  said :  "  I  have  no  difficulty 
upon  this  question.  Tenant  for  years  commits  waste,  and  delivers  up 
the  place  wasted  to  the  landlord.  Had  there  been  no  deed  of  covenant, 
the  action  of  waste,  ox  case  in  nature  of  waste,  would  have  lain.  Be- 
cause the  landlord,  by  a  special  covenant,  acquires  a  new  remedy,  does 
he  therefore  lose  his  old  ?"(a)  The  authority  of  that  case  has  been  fre- 
quently recognised.  In  Muskett  v.  Hill,  5  N.  C.  694,  7  Scott,  855,  the 
assignee  of  a  license  to  mine  brought  case  against  the  grantors  for  ob- 
structing him  in  the  exercise  of  his  right,  under  colour  of  an  informal 
re-entry  for  condition  broken ;  and  Tindal,  C.  J.,  in  delivering  judg- 
ment, said :  "  Another  point  was  incidentally  suggested  on  behalf  of 
the  defendants,  though  not  much  insisted  upon,  that  an  action  on  the 
case,  under  the  circumstances,  was  not  maintainable,  but  that  the  action 
♦should  have  been  an  action  of  covenant  or  an  action  of  tres-  r^1qfi 
pass.  It  is  not  material  to  inquire  whether  in  this  case  an  *- 
action  of  covenant  could  have  been  maintained ;  for,  assuming  that  it 
might,  it  would  not  follow  from  thence  that  an  action  on  the  case  might 
not  also  lie.  On  the  contrary,  it  has  been  decided  that  a  party  may, 
in  some  cases,  have  his  election,  and  bring  either  covenant  or  case : 
see  Kinlyside  v.  Thornton.  And,  in  the  present  case,  the  interest 
granted  being  assignable,  the  assignee  has  a  right  to  enter  on  the  land, 
and  exercise  his  license ;  and,  if  the  owner  of  the  soil  prevents  him,  it 
is  a  wrong,  for  which  an  action  on  the  case  will  lie,  on  the  established 
principle  of  our  law,  that,  in  all  cases  where  a  man  has  a  temporal  loss 
or  damage  by  the  wrong  of  another,  he  may  have  an  action  upon  the 
case  to  be  repaired  in  damages :  Com.  Dig.  Action  on  th*  CW,(A)." 
[Maule  J. — You  liken  this  to  the  case  of  a  lessee  covenanting  not  to 
commit  waste  ?]  Yes.  Boorman  v.  Brown,  3  Q.  B.  511  (E.  C.  L.  R. 
vol.  48),  2  Gale  &  D.  793,  lays  down  the  same  doctrine ;  and  the  same 
principle  is  shown  in  the  cases  as  to  carriers  and  attorneys.     See  the 

(a)  See  Jones  v.  Hill,  1  J.  B.  Moore,  100  (E.  C.  L.  R.  vol.  17),  7  Taunt  392  (E.  C.  L.  R. 
toL  2). 
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authorities  collected  in  2  Wms.  Saund.  252  b,  252  c.  Case  clearly  would 
have  lain  if  there  had  been  no  express  covenant ;  and  the  existence  of 
the  covenant  does  not  deprive  the  plaintiff  of  that  form  of  remedy. 
Besides,  the  covenants  in  the  lease  of  the  24th  of  June,  1840,  do  not 
reach  the  complaint.  The  acts  here  complained  of  are  not  within  the 
purview  of  the  covenant  at  all :  that  which  the  plaintiff  charges,  is, 
the  destruction  of  the  subject-matter  of  the  covenant  itself.  [Maule, 
J. — The  covenant  is,  to  do  something ;  not  in  the  negative.] 
*1Q71       ^*  Broum  (with  whom  was  Welsby),  contrit.(a) — *"  Modus  et 

*  conventio  vincunt  legem."  Wherever  there  is  an  express  con- 
tract between  the  parties,  any  contract  implied  by  law,  and  the  rights 
and  remedies  of  either  party  thereon,  are  suspended :  Schlencker  v. 
Moxsy,  3  B.  &  C.  789  (E.  C.  L.  R.  vol.  10),  5  D.  &  R.  747  (E.  C.  L. 
R.  vol.  16).  There,  the  tenant  of  certain  premises  underlet  a  part  by 
deed,  and  the  original  landlord  distrained  for  rent  upon  the  under- 
tenant: and  it  was  held  that  assumpsit  would  not  lie  by  the  latter 
against  his  lessor,  upon  an  implied  promise  to  indemnify  him  against 
the  rent  payable  to  the  superior  landlord :  and  the  court  said, — «  The 
parties  made  an  express  contract  by  deed :  that  excludes  any  implied 
contract.  If  the  plaintiffs  were  interrupted  in  the  quiet  enjoyment  of 
the  premises,  covenant  would  lie  on  the  demise :  Com.  Dig.  Covenant, 
(A.  4)."  So,  in  Baber  v.  Harris,  9  Ad.  &  E.  532  (E.  C.  L.  R.  vol.  36), 
1  P.  &  D.  360,  it  was  held,  that,  where  a  lessee  assigns  and  grants  over 
his  lease  by  deed,  not  containing  a  covenant  for  quiet  enjoyment,  or  for 
indemnity  against  demands  of  rent  due  to  the  superior  landlord  before 
assignment,  the  assignee,  if  distrained  upon  for  such  rent,  may  bring 
an  action  of  covenant  against  the  assignor,  founded  on  the  word 
"grant"  in  the  deed.  Lord  Denman  there  says  :  "The  only  question 
in  this  case  is,  whether,  under  the  circumstances,  an  action  of  covenant 
could  be  maintained  upon  the  indenture  of  assignment  from  the  defend- 
ant to  the  plaintiff;  for,  if  it  could,  no  action  of  assumpsit  upon  an  implied 
promise  to  indemnify  will  lie.  This  doctrine  is  clearly  established  in 
many  cases ;  amongst  others,  in  Bulstrode  v.  Gilburn,  2  Stra.  1027, 
*1  Qfll  *Toussaint  v.  Martinnant,  2  T.  R.  100,  and  Schlencker  v.  Moxsy." 

-J  In  the  books  of  precedents,  all  these  cases  against  tenants  for  im- 
proper management  of  farms,  &c,  against  carriers  and  attorneys  for  negli- 
gence, and  the  like,  are  classed  indifferently  among  actions  of  assump- 
sit and  case.  Where  assumpsit, — which  originally  was  only  one  form 
of  an  action  upon  the  case, — will  not  lie,  by  reason  of  the  existence  of 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant,  were, — "1.  That  there 
being  express  covenants  in  the  lease,  as  to  the  mode  of  working  the  colleries,  Ac.,  demised,  no 
action  on  the  case  will  lie  for  working  them  in  the  particular  way  complained  of;  bat  an  action 
of  covenant  should  have  been  brought, — 2.  That  the  rule  '  Expressum  facit  cessare  taciturn' 
applies, — 3.  That,  if  the  acts  complained  of  constituted  breaches  of  covenant,  an  action  of  cove- 
nant should  have  been  brought;  and,  if  they  were  not  breaches  of  covenant,  then  thoy  are  not 
actionable  at  all,  as  the  lease  provides  for  the  mode  of  working  the  mines." 
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an  express  contract  nnder  seal,  case  will  not  lie.  [Maule,  J. — If  there 
had  been  no  contract  under  seal  here,  the  plaintiff  no  doubt  might  have 
brought  either  assumpsit  or  case, — does  it  not  follow  that,  the  contract* 
being  under  seal,  the  plaintiff  has  the  option  to  bring  case  or  cove- 
nant?] By  no  means.  The  doctrine  of  Kinlyside  v.  Thornton  has 
been  very  much  modified  in  the  later  cases.  In  Edwards  v.  Bates,  7 
M.  &  G.  590  (E.  C.  L.  R.  vol.  49),  8  Scott,  N.  R.  406,  Cresswell,  J., 
lays  it  down,  that,  where  there  is  a  contract  between  two  parties  under 
seal,  the  one  cannot  sue  the  other  as  upon  a  simple  contract,  in  respect 
of  the  subject-matter  of  the  specialty  contract.  Further,  it  is  sub- 
mitted that  no  action  at  all  will  lie  in  respect  of  the  grievance  here 
complained  of,  if  covenant  will  not.  If  the  defendant  has  not  broken 
his  covenant  he  has  committed  no  wrong. 

JERVI3,  C.  J. — I  am  of  opinion  that  the  plaintiff  is  entitled  to  judg- 
ment. The  case  of  Kinlyside  t>.  Thornton  decided  expressly  that  a 
lessor  may  sue  for  waste  in  an  action  upon  the  case,  although  the  lease 
contains  a  covenant  upon  which  the  lessor  might  maintain  an  action  for 
the  same  wrong.  It  is  unnecessary  to  go  into  the  refinements  suggested 
by  Mr.  Brown.     Kinlyside  v.  Thornton  decides  the  question. 

Maule,  J. — I  am  of  the  same  opinion.  Kinlyside  v.  Thornton  shows, 
that,  if  waste  be  committed,  as  is  the  *case  here,  the  lessor  may  rt1  qq 
maintain  an  action  on  the  case  for  it,  and  that  it  is  no  answer  L 
for  the  lessee  to  say  that  covenant  also  may  be  maintained.  That  case 
shows  that  the  lessor  may  have  either  remedy.  The  authorities  which 
are  said  to  have  shaken  that  case  seem  to  me  to  have  nothing  to  do 
with  the  matter.  All  they  decide  is,  that,  where  there  is  a  contract 
under  seal,  you  cannot  sue  in  respect  of  the  same  contract,  as  upon  a 
contract  not  under  -seal. 

Cresswell,  J. — I  am  quite  of  the  same  opinion.  Kinlyside  v.  Thorn- 
ton is  precisely  in  point,  and  I  think  it  has  not  been  affected  by  any 
subsequent  decision. 

Williams,  J. — I  am  of  the  same  opinion.  Kinlyside  v.  Thornton 
was  expressly  recognised  in  Muskett  v.  Hill :  and  Mr.  Brown  admits 
that  it  is  decisive  of  the  question,  if  not  overruled,  which  I  cannot 
find  that  it  has  been.  Judgment  for  the  plaintiff. 
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*  JAMES  FOSTER,  GEORGE  JONES,  and  JOHN  BARKER 
^WJ      v.  THE  OXFORD,  WORCESTER,  and  WOLVERHAMP- 
TON RAILWAY  COMPANY.    Jan.  24. 

The  85th  section  of  the  companies  clauses  consolidation  act,  1845  (8  k  0  Vict  c.  16),  enacts  that 
"no  person  holding  an  office  or  place  of  trust  or  profit  under  the  company,  or  interested  in  any 
contract  with  the  company,  shall  be  capable  of  being  a  director ;  and  no  director  shall  be 
capable  of  accepting  any  other  office  or  place  of  trust  or  profit  under  the  company,  or  of  being 
interested  in  any  contract  with  the  company,  during  the  time  he  shall  be  a  director." 

And  s.  85  enacts,  that,  "  if  any  of  the  directors  at  any  time  subsequently  to  his  election  accept 
or  continue  to  hold  any  other  office  or  place  of  trust  or  profit  under  the  company,  or  be  either 
directly  or  indirectly  concerned  in  any  contract  with  the  company,  or  participate  in  any  man- 
ner in  the  profits  of  any  work  to  be  done  for  the  company,  the  office  of  such  director  shall 
become  vacant,  and  thenceforth  he  shall  cease  from  voting  or  acting  as  a  director :" — 

Held,  that  these  sections  incapacitate  a  party  contracting  with  a  company  from  becoming,  or 
continuing,  a  director,  but  do  not  avoid  the  contract. 

This  was  an  action  of  covenant  upon  an  agreement  under  seal,  dated 
the  2d  of  April,  1846,  between  the  plaintiffs,  therein  called  The  Chil- 
lington  Iron  Company,  and  the  Oxford,  Worcester,  and  Wolverhampton 
Railway  Company,  for  the  supply  of  a  quantity  of  iron  rails. 

The  defendants  pleaded, — amongst  other  pleas, — that,  before  and  at 
the  time  of  the  making  of  the  said  supposed  articles  of  agreement, 
and  of  the  contract  therein  and  thereby  evidenced  and  expressed,  the 
plaintiff,  John  Barker,  was  a  director  of  the  said  Oxford,  Worcester, 
and  Wolverhampton  Railway  Co'mpany. 

To  this  there  was  a  suggestion  and  demurrer,  as  follows : — "  And 
the  plaintiffs,  James  Foster  and  George  Jones,  give  the  court  here  to 
understand  and  be  informed,  that,  after  the  declaration  in  this  suit,  and 
before  the  pleading  of  the  defendants'  pleas,  that  is  to  say,  in  the  month 
of  November,  1852,  the  said  plaintiff  John  Barker  died, — which  alle- 
gation the  defendants  admit  to  be  true ;  and  the  plaintiffs,  James  Fos- 
ter and  George  Jones,  as  to  the  plea  of  the  defendants  by  them  first 
above  pleaded,  say  that  the  said  first  plea  is  bad  in  substance."  In 
the  margin  of  the  demurrer  was  the  following  note, — "  The  matter  of 
law  intended  to  be  argued  under  this  demurrer,  is,  that  the  provisions 
*2nil  °^  ^e  ®  *  ®  y^ot.  c.  16,  *s.  85,  do  not  avoid  contracts  entered 
■*  into  with  a  railway  company  incorporated  subject  to  such  provi- 
sions, by  a  director  of  such  company,  but  only  disqualify  the  contract- 
ing party  from  being  a  director  of  such  company." 

Phipson,  in  support  of  the  demurrer. — The  question  in  this  case 
turns  upon  the  85th  section  of  the  companies  clauses  consolidation 
act,  1845,  8  &  9  Vict.  c.  16,  which  enacts  that  "no  person  shall  bo 
capable  of  being  a  director,  unless  he  be  a  shareholder,  nor  unless  he 
be  possessed  of  the  prescribed  number,  if  any,  of  shares;  and  no 
person  holding  an  office  or  place  of  trust  or  profit  under  the  company, 
or  interested  in  any  contract  with  the  company,  shall  be  capable  of 
being  a  director ;  and  no  director  shall  be  capable  of  accepting  any 
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other  office  or  place  of  trust  or  profit  under  the  company,  or  of  being 
interested  in  any  contract  with  the  company,  during  the  time  he  shall 
be  a  director."  To  make  the  meaning  of  that  section  clear,  it  must 
be  read  in  connexion  with  the  86th,  which  enacts,  that,  "  if  any  of 
the  directors  at  any  time  subsequently  to  his  election  accept  or  con- 
tinue to  hold  any  other  office  or  place  of  trust  or  profit  under  the 
company,  or  be  either  directly  or  indirectly  concerned  in  any  contract 
with  the  company,  or  participate  in  any  manner  in  the  profits  of  any 
work  to  be  done  for  the  company,  or  if  such  director  at  any  time  cease 
to  be  a  holder  of  the  prescribed  number  of  shares  in  the  company, 
then,  in  any  of  the  cases  aforesaid,  the  office  of  such  director  shall 
become  vacant,  and  thenceforth  he  shall  cease  from  voting  or  acting  as 
a  director."  That  clearly  shows  that  a  breach  of  the  85th  section 
was  intended  only  to  operate  a  disqualification  of  the  director  so 
accepting  an  office  or  place  of  trust,  or  becoming  interested  in  a 
contract  with  the  company,  and  not  to  avoid  the  contract.  The  legis- 
lature contemplates  that  a  party  may,  when  a  director,  accept  an 
office  of  trust  or  profit  under  *the  company.  It  is  clear  that  r#ofto 
the  office  is  not  put  an  end  to  by  the  fact  of  the  party's  being  *• 
a  director :  why,  then,  should  a  contract  be  avoided  ?  The  85th  section 
does  not  say  that  no  director  shall  be  capable  of  contracting;  but 
that,  if  he  enters  into  or  becomes  interested  in  any  contract  with  the 
company,  he  shall  cease  to  be  a  director.  [Maule,  J. — The  plea  does 
not  aver  that  Barker  was  interested  in  the  contract  declared  on :  he 
might  have  been  a  mere  trustee.]  Even  if  it  did  so  state,  the  plea 
would  clearly  be  bad.  The  87th  section  further  shows  that  the  whole 
provision  relates  to  the  qualification  of  the  directors  only :  it  provides 
"  that  no  person,  being  a  shareholder  or  member  of  any  incorporated 
joint-stock  company,  shall  be  disqualified  or  prevented  from  acting  as 
a  director,  by  reason  of  any  contract  entered  into  between  such  joint- 
stock  company  and  the  company  incorporated  by  the  special  act ;  but 
no  such  director,  being  a  shareholder  or  member  of  such  joint-stock 
company,  shall  vote  on  any  question  as  to  any  contract  with  such  joint- 
stock  company."  Disqualification  clearly  is  the  only  penalty  contem- 
plated by  the  statute. 

John  Ghray,  contr&. — The  85th  section  will  have  no  operation  at  all 
unless  it  be  construed  to  prevent  a  director  from  entering  into  or  being 
interested  in  contracts  with  the  company.  The  mischief  which  that 
section  designed  to  prevent,  was,  that  the  interests  of  the  shareholders 
might  suffer,  if  a  director  were  permitted  to  be  in  a  position  to  use  his 
influence  for  his  own  personal  advantage.  The  construction  which  the 
plaintiffs  seek  to  enforce  will  not  give  the  shareholders  the  security 
which  the  legislature  evidently  intended  to  give  them  by  completely 
insulating  the  directors.  The  85th  section  prohibits  directors  from 
entering  into  or  being  interested  in  contracts  with  the  company.     The 
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*90<n  *86th  section  was  intended  to  meet  another  state  of  circum- 
J  stances.  It  may  be,  as  happens  to  be  the  case  here,  that  there 
is  a  contract  extending  over  several  years :  if  a  director  becomes 
interested  in  such  a  contract,  as  he  may  do,  as  next  of  kin  or  as 
executor,  he  ceases  to  be  a  director :  the  legislature  contemplated  the 
possibility  of  his  influence  being  used  to  induce  his  co-directors  to  be 
Satisfied  with  a  less  perfect  performance  of  the  contract.  «£ Jervis, 
0.  J. — If  a  firm  consisting  of  five  members  enters  into  a  contract 
with  a  joint-stock  company,  is  the  contract  void  if  one  of  the  five 
happens  to  be  a  director  of  the  company  ?]  In  that  case,  there  would 
be  no  contract  with  the  four.  [Maule,  J. — Suppose,  after  the  making 
of  the  contract,  one  of  the  five  was  elected  a  director  ?]  He  would 
simply  be  disqualified ;  and  that  is  the  distinction  between  the  85th 
and  the  86th  sections. 

Phipson  was  heard  in  reply. 

Jervis,  C.  J. — I  am  of  opinion  that  the  plaintiff  is  entitled  to 
judgment.  There  is  no  doubt  that  the  mischief  pointed  out  by  Mr. 
Gray  was  that  which  moved  the  legislature  to  make  the  provisions  in 
question.  But  we  cannot,  in  order  to  carry  their  intention  more 
completely  into  effect,  impose  a  larger  penalty  than  they  have  thought 
proper  to  affix.  The  85th  section  enacts  that  <<  no  person  holding  an 
office  or  place  of  trust  under  the  company,  or  interested  in  any  contract 
with  the  company,  shall  be  capable  of  being  a  director;  and  no 
director  shall  be  capable  of  accepting  any  other  office  or  place  of  trust 
or  profit  under  the  company,  or  of  being  interested  in  any  contract 
with  the  company,  during  the  time  he  shall  be  a  director."  Mr.  Gray 
says  that  that  section  makes  all  contracts  in  which  a  director  is  inte- 
rested void.  The  quantum  of  interest  will  not  affect  the  question  :  if, 
♦904.1  therefore,  ftU  8uch  contracts  are  void,  *contracts  entered  into 
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with  a  joint-stock  company,  as  well  as  contracts  entered  into 


with  individuals,  would  be  avoided,  if  a  member  of  the  joint-stock  com- 
pany happened  to  be  a  director  of  the  company  contracted  with :  and 
yet  the  87th  section  merely  provides  that  "  no  person,  being  a  share- 
holder or  member  of  any  incorporated  joint-stock  company,  shall  be 
disqualified  or  prevented  from  acting  as  a  director,  by  reason  of  any 
contract  entered  into  between  such  joint-stock  company  and  the  com- 
pany incorporated  by  the  special  act ;  but  no  such  director,  being  a 
shareholder  or  member  of  such  joint-stock  company,  shall  vote  on  any 
question  as  to  any  contract  with  such  joint-stock  company."  That 
provision  would  have  been  unnecessary,  if  the  contract  was  already 
avoided  by  the  85th  section,  which  it  must  be  if  Mr.  Gray's  argument 
be  well  founded.  I  think  it  is  manifest  that  the  meaning  of  the  85th 
and  86th  sections  simply  is,  that  no  director  shall  enter  into  a  contract 
with  the  company,  and  that,  if  a  director  becomes  interested  in  any 
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such  contract  whilst  he  is  a  director,  he  shall  cease  to  be  a  director. 
That  is  the  only  penalty  the  statute  imposes. 

Maule,  J. — I  am  of  the  same  opinion,  and  for  the  reasons  given  by 
my  Lord. 

Cresswell,  J. — The  statute  does  not  say  that  a  contract  with  a 
director  shall  be  void ;  but  that  a  director  becoming  interested  in  a 
contract,  shall  forfeit  his  office. 

Williams,  J. — The  statute  disqualifies  the  contractor  to  be  a 
director,  but  it  does  not  avoid  the  contract. 

Judgment  for  the  plaintiff. 


*WILLIAM  GIBBON,   Appellant,   MARIA   GIBBON,   Re- 
spondent.    Jan.  24. 
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Testator  gave  to  A.  "  all  my  interest  and  claim  on  household  property  in  W.,  on  which  I  have  a 
mortgage  of  1500J."  Held,  that  this  entitled  A.  to  the  arrears  of  interest  due  upon  the  mort- 
gage at  the  time  of  the  testator's  death. 

At  the  time  of  the  testator's  death,  certain  debts  were  due  in  respect  of  repairs  done  in  his  life- 
time to  the  mortgaged  premises.  These  were  paid  by  the  executrix : — Held,  that  she  was  not 
entitled  to  be  reimbursed  by  A.  the  sums  so  paid. 

The  executrix  having  compelled  A.  to  pay  her  the  interest  and  the  debts  above  mentioned, 
before  she  would  give  up  the  title-deeds  of  the  mortgaged  premises  to  him : — Held,  that 
(assuming  the  executrix  to  have  assented  to  the  bequest)  A.  waa  entitled  to  recover  back  the 
amount  in  an  action  for  money  had  and  received. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the  county  court 
of  Durham,  at  Gateshead. 

The  action  was  brought  to  recover  from  the  defendant  the  sum  of 
502.  for  money  had  and  received  by  the  defendant  to  the  use  of  the 
plaintiff.  The  claim  of  the  plaintiff  amounted  originally  to  the  sum  of 
59/.  16*.  lOd. ;  but  he  abandoned  the  excess  over  502.,  in  order  to  bring 
the  case  within  the  jurisdiction  of  the  county  court. 

It  appeared  at  the  trial,  that  one  William  Gibbon,  deceased,  the  late 
father  of  the  plaintiff,  and  husband  of  the  defendant,  was,  at  the  time 
of  making  his  will,  and  also  at  the  time  of  his  death,  as  hereinafter 
mentioned,  mortgagee  in  possession  of  certain  freehold  houses  situate 
in  Percy  Court,  Newcastle-upon-Tyne,  under  a  mortgage-deed  dated  in 
the  year  1824,  whereby  one  Joseph  Hedley,  since  deceased,  conveyed 
the  said  houses  to  the  plaintiff's  father,  William  Gibbon,  deceased,  in 
fee,  for  securing  the  sum  of  1500Z.  lent  by  him  to  the  said  Joseph 
Hedley,  deceased,  with  interest  after  the  rate  of  52.  per  cent,  per 
annum.  The  testator  made  his  will  off  the  27th  of  May,  1845,  of  which 
the  following  is  a  copy : — 

"  This  is  the  last  will  and  testament  of  William  Gibbon,  of  the  Wind- 
mill Hills,  parish  of  Gateshead,  miller.  First,  I  give  to  my  daughter 
Margaret  Golman  8502.,  secured  by  way  of  mortgage  on  household 

M 


205 


GIBBON,  App.,  GIBBON,  Resp.    H.  T.  1853. 


property  situated  at  Howdon  Pans,  belonging  to  the  late  James  Charl- 

*20fil  tons  ^am^y#     *  a^so  8*ve  t0  my  sa^  daughter  *Colman  2001. 

-*  of  lawful  money  of  the  realm,  to  be  paid  to  her  or  heirs  out  of 
the  proceeds  of  my  effects,  as  soon  as  convenient  after  my  decease. 
To  my  son  William  Gibbon  I  give  all  my  interest  and  claim  on  house- 
hold property  in  Percy  Court,  Newcastle-on-Tyne,  belonging  to  the 
successors  of  the  late  Joseph  Hedley,  gentleman,  on  which  I  have  a 
mortgage  of  1500!.,  also  all  my  claim  on  the  shops  and  houses  situated 
on  the  side  Newcastle,  occupied  by  Wilson  Perry  and  others,  likewise 
all  moneys  that  I  may  have  advanced  for  him  at  any  time,  to  him  and 
his  heirs  for  ever.  To  my  daughter  Mary  Gibbon  I  give  the  sum  of 
20002.  lawfull  money  of  the  rellm;  also  all  my  houses  situated  in 
Saville  Court,  Newcastle-upon-Tyne,  to  her  and  heirs.  I  also  do  order 
that  she  shall  have  the  privilege  of  liveing  in  the  house  which  we  at 
present  occupie,  as  long  as  Miss  Beeson  remains  in  the  house  which  she 
occupies  at  present  belonging  to  me  in  Saville  Court,  free  from  any 
charge  for  bord  and  lodging.  The  residue  of  whatever  property  I 
may  die  possed  of,  I  give  in  trust  to  my  wife  Maria  Gibbon  for  the  use 
of  herself  and  son  James  Henry  Gibbon  untill  he  attains  the  age  of 
twenty-two  years.  At  the  expiration  of  that  time,  she  shall  give  up 
all  to  him  or  his  heirs,  with  the  exception  of  80Z.  a  year,  which  he  shall 
pay  to  her  during  her  natural  life,  by  quarterly  installments,  that  is, 
four  times  in  the  year.  Should  my  son  James  Henry  die  before  he 
without  issue  attain  the  aforesaid  age  of  twenty-two,  then  shall  his 
mother  enjoy  the  whole  during  her  natural  life.  After  her  demise,  the 
property  remaining  shall  go  to  my  surving  children,  or  their  heirs 
nearest  akin.  My  widdow  shall  pay  my  funeral  expenses  and  all  other 
just  debts,  without  interfering  with  the  legacies  to  my  family.  I  do 
also  order,  that,  within  one  month  after  my  death,  that  my  son  William 
Gibbon  receive  200?.,  to  be  paid  by  my  widdow  and  trustees,  for  whom 
*2071  ^  aPP°int  John  Geldart,  wine-merchant,  *Newcastle,  Mr.  James 

•*  Smith,  draper,  Gateshead,  Low  Fell,  and  Mr.  John  Colman, 
chymist,  Gateshead.  My  widdow  shall  be  principal  treasurer,  that  is, 
to  receive  and  pay  all,  subject  to  the  inspection  of  my  trustees.  Should 
anything  occur  that  may  be  considered  an  improvement  to  the  property, 
my  widdow,  with  the  consent  of  two  of  my  trustees,  shall  be  at  liberty 
to  make  any  alteration  as  aforesaid ;  if  by  sale,  the  money  to  be  in- 
vested in  some  public  security  for  the  benefit  of  the  family.  This  I 
declare  to  be  my  last  will  and  testament,  revoking  and  making  void  all 
former  wills  made  by  me.  Signed,  sealed,  and  declared,  this  27th  day 
of  May,  a.d.  1845.  And  I  do  hereby  subscribe  my  name  in  the  pre- 
sence of  the  following  witnesses,  whose  names  are  herein  written,  and 
in  the  presence  of  each  other. 

"William  Gibbon. 
"Witness,  Luke  Blenkinsopp, 

"Matthew  Thomas  Clark." 
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This  will  was  proved  at  Durham  on  the  8th  of  February,  1847,  by 
the  defendant  Maria  Gibbon,  widow,  the  sole  executrix  according  to 
the  tenor  named  in  the  said  will,  to  whom  administration  was  granted, 
she  having  been  duly  sworn,  as  usual.  Effects  sworn  under  40002. 
Testator  died  26th  of  December,  1846. 

At  the  time  of  the  testator's  death,  there  was  due  to  him  as  such 
mortgagee  in  possession,  the  sum  of  592.  16*.  10(2.,  of  which  the  sum 
of  382.  10*.  Id.  was  for  interest  which  had  become  due  in  his  lifetime ; 
and  the  sum  of  212.  6*.  9(2.  was  for  money  paid,  and  money  due  and 
owing  by  the  testator,  in  his  lifetime,  as  such  mortgagee  in  possession, 
to  tradesmen,  for  repairs  of  the  mortgaged  property. 

The  personal  estate  of  the  testator  not  specifically  bequeathed,  was 
more  than  sufficient  to  liquidate  his  debts ;  and  the  defendant, 
as  executrix,  paid  thereont  *the  said  several  debts  due  by  the 
testator  to  tradesmen,  for  work  done  to  the  said  property,  and  the  other 
debts  of  the  testator. 

The  plaintiff  entered  into  possession  of  the  said  property  in  Percy 
Court  immediately  on  the  testator's  death,  or  into  receipts  of  the  rents 
thereof;  and  he  received  for  his  own  use  the  said  sum  of  382.  10*.  Id. 
which  had  accrued  due  in  the  testator's  lifetime  as  aforesaid. 

The  defendant,  as  executrix,  being  in  possession  of  the  mortgage- 
deed  and  the  other  deeds  relating  to  the  mortgaged  property,  refused  to 
give  them  up  to  the  plaintiff,  unless  and  until  she  was  paid  the  sum  of  382. 
10*.  Id.  for  arrears  of  interest,  and  the  sum  of  212.  6*.  9c2.  paid  and  in- 
curred for  repairing  the  mortgaged  property,  making  together  the  sum 
of  592.  16*.  10(2. ;  and,  after  some  negotiation  between  the  parties  and 
their  solicitors,  the  plaintiff,  in  order  to  obtain  possession  of  the  deeds, 
and  protesting  against  the  right  of  the  defendant  to  such  payment,  and  in 
consequence  of  the  defendant's  refusal  to  give  up  the  deeds,  paid  the  de- 
fendant the  said  sum  of  592. 16*.  10(2.,  and  thereupon  received  his  deeds. 

The  following  is  a  copy  of  the  account,  showing  the  items  claimed  by 
the  defendant  and  paid  by  the  plaintiff: — 

«  Mr.  Joseph  Hedley  Dr.  to  Maria  Gibbons. 

1846.     Dec.  26.     Balance  of  interest 

Mr.  Grant's  bill  for  joiner's  work        - 

Mr.  W.  Hymer's,  for  grate 

Weatherhead's  bill,  mason  work,  &c.     - 

Ormston,  bill  for  painting 


This  action  was  brought  to  recover  back  the  sum  of  502.,  the  unaban- 
doned  part  of  the  payment  so  made  by  the  plaintiff  to  the  defendant. 

*On  behalf  of  the  defendant,  it  was  contended  at  the  trial, —  r*ooQ 
first,  that  the  bequest  made  by  the  testator,  of  his  interest  in 
the  mortgaged  property,  to  the  plaintiff,  was  a  specific  bequest  of  15002., 
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and  no  more ;  and  that,  in  point  of  law,  the  bequest  of  a  debt  or  sum  of 
money  due  upon  a  particular  security  passed  only  the  capital,  and  not 
any  arrears  of  interest  owing  at  the  testator's  death ; — secondly,  that,  as 
to  the  arrears  of  interest,  there  had  been  no  assent  of  the  defendant  as 
executrix  to  such  arrears  being  a  bequest  or  legacy;  and  that,  conse- 
quently, the!  plaintiffs  remedy,  if  any,  was  in  equity,  and  not  at  law; — 
and,  thirdly,  that,  as  to  the  money  paid  or  incurred  for  repairs,  the  amount 
was  a  debt  due  to  the  testator  as  mortgagee  in  possession,  and  was  secured 
by  the  mortgage;  and  that,  consequently,  the  defendant,  as  executrix,  was 
entitled  to  hold  and  retain  the  deeds  until  she,  as  executrix,  was  paid  the 
money  so  paid  and  incurred  for  the  repairs  of  the  mortgaged  property. 

The  learned  judge  was  of  opinion  that  the  arrears  of  interest  did 
not  pass  under  the  bequest  contained  in  the  will;  and,  moreover,  that, 
without  the  assent  of  the  defendant  as  executrix,  the  county  court  had 
no  jurisdiction  oyer  this  part  of  the  plaintiff's  demand ;  and  that,  as  to 
the  money  paid  for  repairs,  the  defendant,  as  executrix,  was  entitled  to 
retain  the  deeds  until  the  money  so  paid  was  reimbursed  to  her  as  such 
executrix.  He,  therefore,  directed  judgment  to  be  entered  for  the  de- 
fendant, or  a  nonsuit,  at  the  election  of  the  plaintiff. 

The  plaintiff  refused  to  be  nonsuited,  and  judgment  was  entered  for 
the  defendant. 

The  question  for  the  opinion  of  the  court  is,  whether  the  judgment 
of  the  learned  judge  be  correct  or  not. 

Milward)  for  the  appellant. — 1.  The  arrears  of  interest,  as  well  as 
the  principal  sum  due  on  the  mortgage,  passed  by  the  devise  to  William 
*91  01  Gibbon.  The  words  *of  the  will  are, — "  To  my  son  William  Gib* 
-*  bon,  I  give  ail  my  interest  and  claim  on  household  property  in 
Percy  Court,  Newcastle-on-Tyne,  belonging  to  the  successors  of  the 
late  Joseph  Hedley,  on  which  I  have  a  mortgage  of  15002."  The  dis- 
tinction between  that  and  the  previous  bequest  to  Margaret  Colman, 
the  testator's  daughter,  is  observable  :  the  language  there  is, — "I  give 
to  my  daughter  Margaret  Colman  8507.,  secured  by  way  of  mortgage 
on  household  property  situated,  &c."  Under  that  bequest,  it  may  be 
that  the  850Z.  would  pass,  and  no  more.  [Maule,  J. — The  first  words 
of  the  devise  to  William  Gibbon  unquestionably  give  the  fee :  the  sub- 
sequent words  " on  which  I  have  a  morgage,"  are  merely  descriptive. 
Was  not  this  a  question  of  title  ?]  The  simple  question  was,  whether 
the  plaintiff  was  entitled  to  recover  back  money  which  he  had  been 
improperly  forced  to  pay.  If  the  title  did  come  in  question,  the 
point  was  not  taken  in  the  county  court.  [Maule,  J. — It  was  the  es- 
sence of  the  thing.]  The  only  points  made  at  the  trial,  were, — first, 
that  the  bequest  of  the  testator's  interest  and  claim  in  the  mortgaged 
property  to  the  plaintiff,  was  a  specific  bequest  of  15002.  and  no  more, 
and  that,  in  point  of  law,  the  bequest  of  a  debt  or  sum  of  money  due 
upon  a  particular  security,  passes  only  the  capital,  and  not  any  arrears 
of  interest  owing  at  the  testator's  death, — secondly,  that,  as  to  the  ar- 
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rears  of  interest,  there  had  been  no  assent  of  the  defendant,  as  execu- 
trix, to  such  arrears  being  a  bequest  or  legacy,  and  that  consequently 
the  plaintiff's  remedy,  if  any,  was  in  equity,  and  not  in  law, — thirdly, 
that,  as  to  the  money  paid  or  incurred  for  repairs  of  the  mortgaged  pro- 
perty, the  amount  was  a  debt  due  to  the  testator  as  mortgagee  in  pos- 
session, and  was  secured  by  the  mortgage,  and  that  consequently  the 
defendant,  as  executrix,  was  entitled  to  hold  and  retain  the  deeds  until 
she,  as  executrix,  was  repaid  the  money  so  paid  and  incurred.  It  is 
submitted  *that  all  the  interest  and  claim  which  the  mortgagee  r+911 
himself  could  have  enforced  against  the  mortgaged  property  *• 
passes  by  this  devise.  [Williams,  J. — Whether  the  words  would  be 
sufficient  to  pass  the  real  estate,  seems  at  one  time  rather  doubtful : 
but,  upon  the  general  result  of  the  later  authorities,  the  better  opinion 
would  seem  to  be  that  they  are.]  The  first  question  is,  whether  the 
words  are  sufficient  to  pass  the  arrears  of  interest  due  at  the  time  of 
the  testator's  death.  By  the  statute  of  wills,  7  W.  4  &  1  Vict.  c.  26, 
s.  24,  every  will  is  to  be  construed,  with  reference  to  the  real  and  per- 
sonal estate  comprised  in  it,  to  speak  and  take  effect  as  if  it  had  been 
executed  immediately  before  the  death  of  the  testator,  unless  a  con- 
trary intention  shall  appear  by  the  will.  And  the  words  must  be  very 
strong  to  show  such  an  intention :  Cole  v.  Scott,  1  M'N.  &  Gordon, 
518.  This,  it  is  to  be  observed,  is  the  case  of  a  mortgagee  in  posses- 
sion, where  it  is  more  difficult  to  split  the  rights  than  in  an  ordinary 
case.  The  first  authority  which  has  any  bearing  upon  the  question,  is, 
Roberts  v.  Kuffin,  2  Atk.  112,  which  was  cited  on  the  part  of  the  de- 
fendant in  the  county  court.  There," the  devise  was  in  these  words: — 
"  I  give  to  my  son  Thomas  Roberts  2001.  secured  by  a  mortgage  on  the 
estate  of  Mr.  Marriot,  and  all  the  messuages,  lands,  and  tenements,  for 
securing  the  same :"  and  Lord  Hardwicke  said, — "  This  entitles  the 
devisee  to  the  principal  only  of  the  mortgage,  and  not  to  the  interest 
from  the  time  of  the  execution  of  the  will,  nor  from  the  death  of  the 
testator,  or  any  other  time  whatever.  If  a  man  give  3001.  due  upon  a 
bond,  by  his  will,  this  does  not  carry  the  interest  incurred  in  the  life- 
time of  the  testator,  because  it  is  quite  doubtful  what  it  might  amount 
to,  from  the  uncertainty  of  the  time  the  testator  might  live  after  mak- 
ing his  will."  The  language  of  the  devise  there  is  precisely  the  lan- 
guage of  the  first  devise  here,  but  is  totally  different  from  that  of 
*the  devise  to  the  plaintiff.  In  Hawley  v.  Cutts,  2  Freem.  23,  r*9-jo 
where  a  question  was  raised  upon  a  bequest  in  the  following  L 
terms, — "  I  give  A.  300/.  in  money,  which  he  oweth  me  upon  bond ;" 
and,  there  being  an  arrear  of  interest  to  the  amount  of  20/.  at  the  date 
of  the  will,  the  court  held  that  A.  was  entitled  only  to  the  principal : 
but  it  was  at  the  same  time  agreed,  that,  if  the  words  had  been, — "  I 
give  A.  the  debt  of  300/.  which  he  oweth  me," — that  would  have  car- 
ried the  interest  as  an  appendant  to  the  debt.  Upon  the  authority  of  that 
vol.  xiii. — 18  m  2 
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case,  it  was  held,  in  Harcourt  v.  Morgan,  2  Keen,  274,  that  a  bequest  in 
the  following  terms, — "I  give  and  bequeath  to  W.  H.  and  M.  H.,  in 
equal  shares,  the  amount  of  the  bond  I  hold  from  Sir  J.  H.,  for  1000Z.," 
-—entitled  the  devisees  to  the  interest  which  accrued  due  in  the  lifetime 
of  the  testator.  And  Harcourt  v.  Morgan  was  cited  and  approved  in 
Kent  v.  Ta^ley,  11  Jurist,  940.  The  judge  of  the  county  court,  there- 
fore, was  clearly  wrong  in  holding  that  the  arrears  of  interest  did  not 
pass  by  this  devise.  2.  The  sums  paid  by  the  executrix  to  the  trades- 
men, for  repairs  done  to  the  mortgaged  premises  in  the  lifetime  of  the 
testator,  clearly  were  debts  due  from  him,  and  chargeable  upon  his 
general  residuary  estate,  as  much  as  any  other  personal  debt.  It  may 
be  that  the  testator,  if  he  had  lived,  might  have  recovered  the  amount 
from  the  mortgagor,  and  that  the  devisee  would  be  entitled  to  charge 
the  amount  as  a  deduction  from  the  receipts :  but  it  is  not  the  leas  a 
debt  of  the  testator, — which  he  expressly  directs  shall  be  paid  by  his 
executrix.  3.  Then,  it  is  said  that  the  legacy,  so  far  as  concerns  the 
interest,  was  not  assented  to,  and  therefore  can  only  be  recovered  in 
equity.  That,  however,  is  not  so.  The  case  states  that  the  plaintiff 
entered  into  possession  of  the  property :  the  only  dispute  was,  as  to 
the  arrears  of  interest :  but  the  assent  of  the  executrix  enured  as  an 
assent  to  the  bequest,  whatever  in  construction  of  law  it  really  was. 
*91 31  *  TJdall,  for  the  respondent. — The  court  is  asked  to  set  aside 
J  a  judgment  for  the  defendant,  and  to  enter  it  for  the  plaintiff: 
the  plaintiff,  therefore,  must  show  that  the  case  presents  sufficient  ma- 
terials to  enable  the  court  to  do  so.  Enough,  it  is  submitted,  appears 
to  show  that  the  judge  has  decided  correctly.  This  is  the  case  of  a 
mortgage  in  fee,  to  secure  a  sum  of  15002.  and  interest.  The  testator 
took  the  legal  estate.  He  had  a  contract  for  money  lent,  and  he  had 
a  title  to  the  estate.  At  his  death,  the  estate,  if  not  devised,  would 
go  to  his  heir-at-law :  and  the  right  to  enforce  the  contract  would  pass 
to  his  executrix.  The  plaintiff  must  have  contended  in  the  county  court 
that  he  was  entitled  to  the  possession  of  the  title-deeds.  But  the  mort- 
gage-deed, which  was  the  security  for  the  debt,  of  right  belonged  to 
the  executrix,  and  did  not  pass  with  the  estate :  Bac.  Abr.  Executor, 
(H.  3) ;  2  Williams  on  Executors,  2d  edit.  p.  506.  [Williams,  J.— 
Suppose  there  was  a  bequest  of  a  leasehold :  if  the  executor  assents  to 
the  bequest,  would  not  the  legatee  be  entitled  to  the  title-deeds  ?]  It 
is  submitted  that  he  would  not.  The  personal  representative  is  the 
only  one  who  can  sue  for  the  mortgage  debt ;  and  he  must  make  pro- 
fert  of  the  deed.  [Maule,  J. — You  say  the  mortgage  debt  passed  to 
the  executrix,  and,  as  incident  to  the  debt,  the  title-deeds  passed  to  her 
also,  and  therefore  the  giving  up  the  deeds  was  a  sufficient  considera- 
tion for  the  payment  of  the  money  which  the  plaintiff  now  seeks  to 
recover  back  ?]  The  assent  of  the  executrix  would  be  a  good  consider- 
ation :  Spode  v.  Smith,  3  Russ.  511.  [Maule,  J. — How  does  that  point 
arise  upon  this  case  ?]    It  appears,  from  the  whole  statement  of  the 
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case,  that  that  was  the  sole  question  in  contest  in  the  county  court. 
[Jeryis,  C.  J. — It  certainly  does  not  raise  the  real  point  between  the 
parties.]  It  is  for  the  plaintiff  to  satisfy  the  court  that  there  is  ground 
for  entering  judgment  for  him,  [Jbrvis,  C.  J. — If  you  had  raised  the 
*  point  in  the  *court  below,  the  plaintiff  might  have  proved  that  r*n14 
the  legacy  was  assented  to.  Maule,  J. — The  conduct  of  the  *- 
defendant,  as  stated  in  the  case,  seems  to  have  amounted  to  an  assent 
that  the  legacy  was  operative  in  favour  of  the  plaintiff.]  The  circum- 
stance of  the  legatee's  entering  into  possession  of  the  mortgaged  pre- 
mises, does  not  amount  to  assent :  and  it  is  clear  that  no  assent  was 
meant  to  be  given  here,  because  the  deeds  were  not  parted  with. 
[Jeryis,  C.  J. — Three  points  only  are  stated  in  the  case,  upon  which 
our  opinion  is  asked.  The  judge  holds,  that,  without  the  assent  of  the 
executrix,  the  county  court  had  no  jurisdiction;  and  in  that  we  agree 
with  him.  Milward. — He  means,  no  assent  to  the  legacy,  quoad  the 
arrears  of  interest.]  The  executrix  would  have  to  pay  legacy  duty : 
it  was  essential,  therefore,  that  she  should  keep  the  deeds ;  and,  hav- 
ing occasion  to  use  them,  she  was  entitled  to  keep  them :  Foster  v. 
Crabb,  12  C.  B.  136  (E.  C.  L.  R.  vol.  74).  Roberts  v.  Kuffin  expressly 
decides  that  a  gift  of  300Z.  upon  a  bond,  does  not  carry  the  interest 
incurred  in  the  testator's  lifetime.  [Maule,  J. — There,  the  words  of 
the  devise  expressly  limit  it  to  the  3002.]  In  Salmon  v.  Dean,  15  Jurist, 
641,  it  was  held,  that  an  assignment  of  a  mortgage,  without  express 
words  as  to  rent  then  in  arrear,  does  not  carry  rent  accrued  due  prior 
to  the  assignment.  [Maule,  J. — That  is  a  totally  different  case :  rent 
is  not  due  under  the  mortgage  security.]  The  debts  due  for  repairs 
of  the  mortgaged  premises,  having  been  paid  by  the  executrix,  and 
being  chargeable  on  the  mortgagor,  the  executrix  as  to  these  clearly 
stood  in  the  position  of  the  mortgagee,  and  was  entitled  to  retain  pos- 
session of  the  deeds  until  reimbursed.  At  all  events,  the  plaintiff  can 
not  say  that  the  money  paid  by  him  to  get  possession  of  the  deeds,  was 
paid  under  duress :  Gulliver  v.  Cosens,  1  C.  B.  788  (E.  C.  L.  R.  vol. 
50).  There  clearly  was  no  assent  to  the  legacy ;  and  the  parting  with 
the  *title-deeds  was  ample  consideration  for  the  payment  of  the  p^.. . 
money.  *■ 

Jeryis,  C.  J. — I  am  of  opinion  that  the  plaintiff  (the  appellant)  in 
this  case  is  entitled  to  a  new  trial.  I  think  we  should  not  be  justified 
in  giving  judgment  for  the  plaintiff,  for  there  seem  to  be  points  behind 
which  were  not  raised  before  the  county  court.  It  will  be  sufficient, 
therefore,  to  answer  the  questions  raised  upon  the  face  of  the  case. 
The  first  objection  taken,  was,  that  the  bequest  of  the  testator's  inte- 
rest in  the  mortgaged  property  to  the  plaintiff,  was  a  specific  bequest 
of  15002.,  and  no  more,  and  did  not  pass  any  arrears  of  interest  owing 
at  the  testator's  death.  Preliminary  to  the  consideration  of  that  ques- 
tion, it  was  contended  by  the  counsel  for  the  respondent,  that  this  may 
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have  been  a  devise  of  the  realty.  It  is  sufficient,  however,  to  say  that 
that  point  was  not  made  in  the  county  court ;  and  the  judge  treated  it 
as  a  specific  bequest.  It  seems  to  me  that  the  judge  was  wrong  in 
holding  that  the  plaintiff  was  not  entitled  to  the  possession  of  the  title- 
deeds.  The  testator  not  only  gives  the  plaintiff  all  his  <<  interest"  in 
the  household  property  in  question,  but  also  his  " claim"  thereon,— 
which  includes  the  interest  as  well  as  the  principal  mortgage  money : 
and  the  effect  of  that  is  not  varied  by  the  subsequent  words,  <<  on  which 
I  have  a  mortgage  of  15002. ;"  which,  as  it  seems  to  me,  is  mere  de- 
scription. It  was  clearly  a  bequest  of  the  interest.  Upon  this  point, 
therefore,  I  think  the  judge  was  wrong.  The  next  objection  was,  that, 
as  to  the  arrears  of  interest,  there  had  been  no  assent  by  the  executrix, 
to  such  arrears  being  a  bequest  or  legacy,  and  that  consequently  the 
plaintiff's  remedy,  if  any,  was  in  equity,  and  not  at  law.  I  think  the 
judge  was  to  a  certain  extent  right  in  saying,  that,  without  the  assent 
**>1fi1  °^  t^ie  defendant  as  executrix,  the  county  court  had  no  *jurisdic- 

■*  tion  over  this  part  of  the  plaintiff's  demand.*  But  this*  is  not  a 
demand  within  the  65th  section  of  the  9  &  10  Vict.  c.  95  :(a)  it  is  a 
claim  for  money  had  and  received,  in  which  the  plaintiff  could  not  reco- 
ver, unless  he  was  entitled  to  the  possession  of  the  title-deeds ;  and  he 
could  not  be  entitled  to  the  deeds,  unless  the  bequest  was  assented  to 
by  the  executrix.  The  judge  assumes  that  there  was  no  assent.  The 
only  point  presented  is,  whether  assent  was  necessary  as  to  the  38J. 
10a.  Id.  The  third  point  ruled  by  the  judge,  was,  that  the  defendant, 
as  executrix,  was  entitled  to  retain  the  deeds  until  the  money  paid  for 
repairs  of  the  mortgaged  premises  was  reimbursed  to  her.  In  that  the 
judge  was  clearly  wrong ;  because  it  is  admitted,  that,  if  the  testator 
had  in  his  lifetime  paid  the  debts  incurred  for  repairs,  the  property 
would  have  passed  to  the  devisee  in  its  improved  condition.  The  debt 
for  repairs  was  one  which  the  executrix  was  bound  to  pay.  Then  it  was 
said  that  there  was  no  duress.  It  is  enough  to  say  that  that  point  was 
not  made  in  the  county  court :  and,  if.  it  had  been,  it  is  not  raised  for 
our  opinion.  As  to  all  beyond  the  interest,  the  judge  was  clearly 
wrong  ;  consequently,  the  plaintiff  is,  entitled  to  have  a  new  trial. 

Maule,  J. — I  am  of  the  same  opinion.  With  respect  to  a  debt 
passing  by  a  bequest,  the  cases  do  not  support  the  ruling  of  the  judge. 
This  is  the  case  of  a  mortgage.  The  testator  has  a  claim  as  mortgagee 
for  1500Z.  and  a  further  sum  for  interest.  He  bequeaths  to  the  plain- 
J(t91  -^  tiff  "  all  my  interest  and  claim  on  household  property  in  Percy 

J  *Court,  Newcastle."  The  affirmation  which  he  afterwards  makes, 
that  he  has  a  mortgage  on  it  of  15001.,  does  not  cut  down  the  bequest, 

(*)  "  That  the  jurisdiction  of  the  county  court  under  this  act  shall  extend  to  the  recovery  of 
any  demand,  not  exceeding  the  sum  of  20/.  [501.  by  13  A  14  Vict.  c.  61],  which  is  tho  whole  or 
part  of  the  unliquidated  balance  of  a  partnership  account,  or  the  amount  or  part  of  the  amount 
of  a  distributive  share  under  an  intestacy,  or  of  any  legacy  under  a  will." 
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and  limit  it  to  the  1500/.  Cases  have  been  cited  of  a  testator  having 
a  sum  due  to  him  on  bond  or  otherwise,  and  mentioning  the  specific 
sum,  in  which  case  the  sum  mentioned  has  been  held  to  pass,  and  no 
more.  No  doubt,  where  a  man  has  a  bond  upon  which  there  is  due  to 
him  200/.  for  principal,  and  50?.  for  interest ;  if  he  bequeaths  "  200/. 
due  on  a  bond,"  &c,  2002.  only  will  pass;  but,  if  the  bequest  had 
been  of  "220/.,  secured  by  bond,"  &c,  I  think  it  cannot  be  denied 
that  220/.  would  pass.  Here,  the  bequest  is,  an  unlimited  bequest  of 
all  the  testator's  interest  and  claim  on  the  property  in  question.  I 
think  the  judge  was  clearly  wrong  in  holding  that  this  did  not  pass  the 
interest  as  well  as  the  principal.  Then  it  is  said  that  the  assent  of  the 
executrix  to  the  bequest  was  necessary,  and  none  was  given.  The 
point  was  not  made  at  the  trial  in  the  shape  in  which  it  is  now  pre- 
sented to  us.  It  seems  that  there  was  a  dispute  between  the  parties, 
which  ended  by  the  plaintiff's  paying  the  sum  demanded,  in  order  to 
get  possession  of  the  deeds.  That  must  be  taken  to  be  a  qualified 
assent  to  the  bequest  on  the  part  of  the  defendant,  the  plaintiff  con- 
senting that  the  payment  should  stand  good  in  so  far  as  the  defendant 
had  a  right  to  receive  the  money.  The  circumstance  of  certain  points 
not  having  been  taken,  seems  to  show  that  the  parties  meant  to  try 
whether  or  not  the  plaintiff  was  entitled  to  the  possession  of  the  deeds, 
without  paying  any  money.  There  seems  to  have  been  no  dispute,  that, 
if  the  plaintiff  should  be  found  entitled  to  the  deeds  without  paying 
the  sums  demanded,  he  should  recover  in  the  action.  It  is  quite  clear 
that  there  has  been  a  miscarriage,  and  consequently  there  must  be  a 
new  trial. 

Cresswell,  J. — I  am  of  the  same  opinion.  The  judge  *was  r<cQ1  R 
clearly  wrong  in  holding  that  the  arrears  of  interest  did  not  *-  " 
pass  to  the  plaintiff  by  the  will.  As  to  the  second  point,  I  am  quite 
at  a  loss  to  see  what  it  was  that  the  judge  intended  to  decide, — whether 
assent  was  necessary  to  pass  the  interest  due  at  the  testator's  death, 
or  whether  assent  was  necessary  to  entitle  the  plaintiff  to  anything. 
There  must  be  a  new  trial.  As  to  the  other  point,  the  defendant 
clearly  had  no  right  to  retain  the  deeds,  to  enforce  the  repayment  of 
the  sums  paid  for  repairs. 

Williams,  J. — I  am  of  the  same  opinion.  There  seem  to  have 
been  two  points  in  dispute  between  the  parties,  as  to  both  of  which  I 
think  the  plaintiff  was  right.  The  first  point  was,  whether  the  bequest 
of  all  the  testator's  interest  and  claim  on  the  mortgaged  premises 
passed  the  interest  due  at  the  time  of  the  testator's  death,  as  well  as 
the  principal  mortgage  money.  It  seems  to  me  that  the  effect  of  that 
bequest  is,  to  pass  to  the  plaintiff  all  that  was  due  to  the  testator  in 
respect  of  the  mortgage.  There  is  no  analogy  between  this  case  and 
the  case  of  rent.  The  other  question  was,  whether  the  debts  due  in 
respect  of  the  repairs  of  the  mortgaged  premises  should  fall  upon  the 
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specific  legatee,  or  upon  the  residuary  estate.  Those  expenses  might 
have  been  tacked  to  the  mortgage.  They  clearly  would  have  been 
tacked,  if  they  had  been  paid  by  the  testator.  The  circumstance  of 
their  not  having  been  paid  till  after  his  death  in  my  opinion  makes  no 
difference.  These,  the  two  material  points,  being  disposed  of  in  favour 
of  the  plaintiff,  it  is  unfortunate  that  he  cannot  have  judgment.  The 
question  of  assent  becomes  material.  But  it  is  Impossible  to  discover 
from  the  case  what  it  was  the  judge  meant  to  decide  as  to  that.  It  is 
clear  the  legatee  would  not  be  entitled  to  the  possession  of  the  deeds, 
*91  Ql  w*tnout  tne  assent  *of  the  executrix.  As  there  is  this  confusion 
J  and  obscurity  in  the  case,  we  can  only  direct  a  new  trial. 

Milward,  for  the  appellant,  asked  for  costs  of  the  appeal. — The 
party  who  succeeds  upon  an  appeal  is  entitled  to  costs.  The  Court  of 
Exchequer  has  laid  down  the  rule  positively,  in  Robinson  v.  Lawrence, 
2  L.  M.  &  P.  673,  Parke,  B.,  saying, — «  With  regard  to  the  costs  of 
the  appeal,  we  have  consulted  the  other  members  of  this  court,  and  also 
others  of  the  judges,  and  they  agree  with  us  in  thinking,  that,  in  ap- 
peals from  the  county  courts,  the  costs  of  the  appeal  should  always 
follow  the  result,  since  the  value  of  the  subject-matter  of  dispute  in  a 
county  court  usually  bears  a  small  proportion  to  the  costs  incurred  by 
the  appeal." 

Udally  contnl,  submitted  that  it  was  unnecessary  to  come  to  this 
court  for  a  new  trial ;  that  might  have  been  asked  for  in  the  court 
below. 

Jervis,  C.  J.,  said,  that,  as  it  was  desirable  there  should  be  uni- 
formity on  the  subject  of  costs,  he  would  speak  to  some  of  the  other 
judges  before  deciding;  and,  on  a  subsequent  day,  he  said  he  had 
spoken  to  Parke,  B.,  who  informed  him  that  all  the  other  judges  had 
agreed,  as  an  universal  rule,  to  give  costs  of  the  appeal  upon  the  re- 
versal of  the  decision  of  the  county  court  judge. 

Rule  for  a  new  trial,  with  costs. 


*220]  *CLOTHIER  v.  QANN.    Jan.  15. 

To  debt  for  work  and  labour,  Ac,  the  defendant  pleaded, — first,  except  as  to  59J.  12*.,  never 
indebted, — secondly,  except  as  to  59/.  12«.,  a  set-off, — thirdly,  except  as  to  59/.  12«.,  payment, 
— fourthly,  payment  into  court  of  59/.  12«.,  which  was  taken  out.  The  cause  was  referred, 
and  the  arbitrator  found  the  first  issue  for  the  plaintiff,  and  the  rest  for  the  defendants : — 
Held,  that  the  plaintiff  was  not  entitled  to  the  expense  of  his  own  attendance  as  a  witness,  if 
his  evidence  was  applicable  to  the  second  and  third  issues ;  the  defendant  being  entitled  to 
the  general  costs  of  the  cause. 

To  debt  for  work  and  labour,  money  paid,  money  had  and  received, 
and  money  found  due  upon  an  account  stated,  the  defendant  pleaded, — 
first,  except  as  to  592.  12*.,  never  indebted, — secondly,  except  as  to 
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59?.  12*.,  a  set-off, — thirdly,  except  as  to  592.  12«.,  payment, — and 
fourthly,  payment  into  court  of  59/.  12*. 

The  plaintiff  joined  issue  on  the  first  plea,  traversed  the  second  and 
third,  and  took  the  59J.  12«.  out  of  court. 

The  cause  was  referred  to  a  barrister,  who,  after  hearing  evidence, 
awarded  in  favour  of  the  plaintiff  on  the  first  issue,  and  for  the  de- 
fendant on  the  second  and  third  issues. 

Upon  the  taxation  of  costs,  the  master  allowed  the  plaintiff  52  J.  10«. 
for  his  own  expenses  as  a  witness,  although  his  evidence  was  not  con- 
fined exclusively  to  the  first  issue,  but  he  was  examined  also  upon  the 
issues  of  set-off  and  payment. 

Prentice  now  moved  for  a  rule  to  show  cause  why  there  should  not 
be  a  review  of  the  taxation. — The  master  proceeded  upon  the  supposed 
authority  of  Harrison  v.  Watt,  16  M.  &  W.  316.  f  The  principle  there 
laid  down  is  not  disputed :  but,  where  the  defendant  is  entitled  to  the 
general  costs  of  the  cause,  the  plaintiff  is  only  entitled  to  the  costs  of 
evidence  exclusively  addressed  to  an  issue  upon  which  he  succeeds. 
[Maule,  J. — If  the  defendant  had  not  pleaded  never  indebted,  the 
plaintiff  would  have  incurred  all  the  costs  he  has  incurred.]  Clearly 
be  would. 

*Lnsh  showed  cause  in  the  first  instance. — The  plea  of  never 
indebted  rendered  it  necessary  for  the  plaintiff  to  prove  every 
item  of  his  demand,  so  as  to  overtop  the  payment  and  set-off.     His 
evidence,  therefore,  was  essentially  given  upon  the  first  issue. 

Jbrvis,  C.  J. — The  rule  must  be  made  absolute,  to  review  the  taxa- 
tion. If  the  master  finds  that  the  plaintiff  was  called  to  give  evidence 
on  the  second  and  third  issues  as  well  as  on  the  first,  his  expenses  as  a 
witness  will  not  be  allowed. 

Maule,  J. — The  plaintiff  will  have  been  called  to  give  evidence  upon 
issues  which  have  been  found  for  the  defendant,  if  he  was  called  to 
show  that  a  larger  debt  than  that  said  to  be  covered  by  the  payment 
and  set-off  ever  existed. 

The  rest  of  the  Court  concurring,  Rule  absolute. 


[*221 


222  TWYMAN  v.  KNOWLES.    H.  T.  1858. 


*222]  *TWYMAN  v.  KNOWLES.    Jan.  13. 

In  trespass  for  breaking  and  entering  the  plaintiff's  close,  the  plaintiff  relied  upon  the  bare  pos- 
session, though  it  appeared  that  he  had  originally  become  possessed  as  tenant  to  one  W.  under 
a  written  agreement.  The  defendant  proved,  that,  five  days  after  the  commencement  of  the 
trespass,  he  obtained  a  lease  of  the  close  in  question  from  W.,  which  he  produeed.  The  judge 
told  the  jury,  that,  in  the  absence  of  proof  of  the  quantum  of  the  plaintiff's  interest  in  the 
premises  (by  the  production  of  the  written  agreement),  he  was  only  entitled  to  nominal 
damages  : — Held,  no  misdirection. 

The  judge  further  told  the  jury,  that,  if  they  gave  the  plaintiff  more  than  40*.,  be  could  not 
influence  the  costs ;  but  that,  if  they  gave  less  than  40*.,  each  party  would  have  to  pay  his 
own  costs : — II eld,  no  misdirection. 

This  was  an  action  of  trespass  for  breaking  and  entering  the  plain- 
tiff's close,  and  pulling  down  a  wall,  &c. 

The  defendant  pleaded, — first,  not  guilty, — secondly,  that  the  close 
was  not  the  plaintiff's  close. 

The  cause  was  tried  before  Jervis,  G.  J.,  at  the  sittings  at  Westmin- 
ster after  last  term. 

It  appeared  that  the  plaintiff  had  taken  the  land  upon  which  the 
trespass  was  committed,  in  August,  1850  (under  an  agreement  in 
writing  which  was  not  produced),  from  one  Winterflood,  and  had  paid 
him  5*.  on  taking  possession,  but  no  evidence  was  given  as  to  the  dura- 
tion of  the  tenancy,  or  of  the  payment  of  any  rent.  The  trespass 
complained  of  was  committed  on  the  14th  of  July,  1852,  and  consisted 
in  the  pulling  down  of  a  wall  between  the  close  in  question  and  an 
adjoining  close  in  the  occupation  of  the  defendant,  in  doing  which  a 
small  portion  of  the  materials  fell  upon  the  plaintiff's  land. 

The  defendant  put  in  an  agreement,  bearing  date  the  19th  of  July, 
1852,  by  which  Winterflood  demised  to  him  the  locus  in  quo  from  that 
day  for  a  term  which  still  subsisted. 

The  Lord  Chief  Justice  told  the  jury,  that,  having  proved  that  he 
was  in  possession  of  the  close  at  the  time  the  trespass  was  committed, 
the  plaintiff  was  entitled  to  a  verdict ;  but  that,  to  entitle  him  to  more 
than  nominal  damages,  he  should  have  shown  the  duration  of  his  term ; 
and  that,  as  far  as  the  evidence  went,  there  was  nothing  inconsistent 
#99<n  w*tn  tne  tenancy  proved  on  the  part  of  the  *defendant.  He 
•*  further  told  the  jury,  that,  if  they  gave  the  plaintiff  more  than 
40*.  damages,  he  would  have  no  power  to  influence  the  costs,  whereas, 
if  they  gave  less  than  40s.,  each  party  would  have  to  pay  his  own 
costs. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages,  1*. 

Horn  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.— 
The  ordinary  course,  where  the  damages  are  in  the  discretion  of  the 
jury,  is,  for  the  judge  not  only  to  refrain  from  making  any  allusion  to 
the  subject  of  costs,  but  studiously  to  keep  out  of  their  sight  the  con- 
sequences of  their  finding  above  or  below  40*.(a)     [Maulb,  J. — That 

(a)  See  ChUvers  r.  Greaves,  6  Scott  N.  B.  639,  5  M.  A  G.  578  (E.  C.  L.  R.  vol.  44). 


13  COMMON  BENCH.    (4  J.  SCOTT.)  228 

is  no  misdirection  in  point  of  law :  on  th'e  contrary,  it  is  telling  the 
jury  what  the  law  really  is.  The  circumstance  of  its  being  unusual, 
or  not  being  to  the  purpose,  does  not  make  it  misdirection.]  Then  the 
bare  possession  was  enough  to  show  a  tenancy  in  the  plaintiff, — The 
King  v.  The  Inhabitants  of  Holy  Trinity,  Hull,  7.B.  &  0.  611  (E.  C. 
L.  R.  vol.  14),  1  M.  &  R.  444  (E.  C.  L.  R.  vol.  17) ;  Strother  v.  Barr, 
.  5  Bingh.  136  (E.  C.  L.  R.  vol.  15),  2  M.  &  P.  207  (E.  C.  L.  R.  vol. 
17).  [Cresswbll,  J. — The  jury  have  given  you  a  shilling  for  that. 
Mauls,  J. — The  plaintiff  failed  to  show  that  his  tenancy  was  subsist- 
ing for  more  than  a  few  days  after  the  committing  of  the  trespass,  so 
as  to  entitle  him  to  substantial  damages.]  It  was  enough  for  the 
plaintiff  to  show  the  existence  of  a  tenancy :  it  was  for  the  defendant 
to  show  that  it  was  legally  put  an  end  to. 

Maulb,  J. — I  think  there  ought  to  be  no  rule.  The  present  case 
differs  from  those  cited,  inasmuch  as  here  the  material  matter  for  the 
plaintiff  to  establish,  was,  not  merely  that  a  tenancy  once  subsisted,  but 
it  was  necessary  for  him  to  show  its  duration,  the  quantum  of  r^onj. 
*his  interest.  It  was  proved  that  the  plaintiff  had,  about  the  time  *- 
the  trespass  was  committed,  some  kind  of  tenancy ;  and  the  jury  have 
given  him  1*.  damages.  To  entitle  him  to  greater  damages,  he  ought 
to  have  shown  the  quantity  of  his  interest.  All  he  did  show,  was, 
that,  in  August,  1850,  Winterflood  granted  him  a  lease  in  writing, 
which  he  did  not  choose  to  produce.  It  then  appeared,  that,  on  the 
19th  of  July,  1852,  which  was  five  days  only  after  the  trespass  com- 
plained of  was  committed,  Winterflood  granted  a  lease  of  the  same 
premises  to  the  defendant.  In  the  absence,  therefore,  of  any  evidence 
of  the  duration  of  the  plaintiff's  tenancy,  the  jury  concluded  that  it 
lasted  only  to  the  date  of  the  defendant's  lease :  and  I  do  not  see  how 
they  could  come  to  any  other  conclusion.  The  result  of  the  summing 
up  was,  that,  to  entitle  himself  to  more  than  nominal  damages,  the 
plaintiff  was  bound  to  show  the  quantum  of  the  interest  he  had  in  the 
land.  He  had  the  means  of  showing  it,  for  he  had  a  lease  in  writing 
which  defined  it.  The  non-production  of  the  lease  raised  a  presump- 
tion that  the  production  of  it  would  do  the  plaintiff  no  good.  I  think 
there  is  no  reason  for  finding  fault  with  the  verdict. 

Cresswell,  J. — I  am  of  the  same  opinion.  It  is  admitted  that  some 
third  person  was  seised  of  the  fee ;  and  the  plaintiff  did  not  prove 
that  he  had  any  interest  in  the  land  beyond  that  which  results  from 
the  bare  possession.  The  written  document  was  not  before  the  court. 
Assuming  the  plaintiff's  interest  to  be  at  an  end  on  the  19th  of  July, 
I  cannot  say  that  he  was  entitled  to  more  than  nominal  damages.  I 
think  the  plaintiff  got  damages  for  the  whole  interest  he  proved  him- 
self entitled  to  in  the  land. 

Jervis,  C.  J.,  and  Williams,  J.,  concurring,  Rule  refused. 

vol.  xra. — 19  N 
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*225]         *POPHAM  and  Another  v.  JONES.    Jan.  20. 

In  covenant  against  a  surety  on  an  indenture  of  apprenticeship  of  A.,  to  serve  B.  and  C,  the  de- 
fendant pleaded  that  there  never  were  or  was  any  services  or  service  for  A.  to  perform  to  or 
for  the  plaintiffs  jointly.' 

To  this  plea  the  plaintiffs, — setting  ont  the  indenture,  whereby  the  defendant  covenanted  for  the 
service  of  A.  as  apprentice  to  "  B.,  of,  Ac,  surgeon,  and  C.r  of,  Ac,  surgeon  and  apothecary ," 
— replied,  that,  at  the  time  of  the  execution  of  the  indenture,  the  plaintiffs  were  not  in  part- 
nership, nor  did  they  carry  on  business  jointly  or  on  the  same  premises,  but  that  they  carried 
on  business  wholly  separate  and  apart  from  and  independent  of  each  other,  which  the  defend- 
ant at  the  time  of  executing  the  indenture  well  knew,  and  that  the  plaintiffs  never  repre- 
sented to  the  defendant  that  they  should  carry  on  business  in  partnership : — Held,  that  this 
replication  was  bad  in  substance. 

Semble,  that  the  proper  course  would  have  been,  to  take  issue  on  the  plea,  if  the  plaintiffs  in- 
tended to  rely  on  the  service  of  the  one  as  being  a  constructive  service  of  both  masters. 

Covenant  against  a  surety  on  an  indenture  of  apprenticeship. 

The  declaration  stated,  that,  by  an  indenture  made  on  the  2d  of 
March,  1852,  between  the  plaintiffs  of  the  first  part,  the  defendant  of 
the  second  part,  and  Frederick  Thomas  Jones,  son  of  the  defendant, 
of  the  third  part,  the  plaintiffs,  in  consideration  of  302.  to  them  paid 
by  the  defendant,  and  also  in  consideration  of  the  further  sum  of  1107. 
to  be  also  paid  to  the  plaintiffs  by  the  defendant  at  the  times  and  in 
the  manner  thereinafter  mentioned,  and  also  in  consideration  of  the 
services  of  the  said  F.  T.  Jones,  and  of  the  covenants  and  agreements 
thereinafter  entered  into  by  the  defendant  and  F.  T.  Jones,  agreed  to 
take  and  receive  the  said  F.  T.  Jones  to  serve  them  after  the  manner 
of  an  apprentice,  and  during  the  term  of  five  years ;  and,  in  considera- 
tion of  such  acceptances  as  aforesaid,  the  said  F.  T.  Jones,  with  the 
consent  of  his  father,  the  defendant,  did  put,  place,  and  bind  himself 
apprentice  to  the  plaintiffs,  to  learn  their  art  and  profession  with  them 
after  the  manner  of  an  apprentice  to  serve  them  for  the  term  of  five 
years  from  the  27th  of  October,  1851,  during  all  which  time  he  the 
said  F.  T.  Jones  should  and  would  faithfully,  diligently,  and  honestly 
serve  them  the  plaintiffs,  all  their  secrets  keep,  and  their  lawful  com- 
*99fil  man<*8  everywhere  gladly  do,  and  should  not  nor  would  not 
J  *unlawfully  absent  himself  from  the  service  of  the  plaintiffs  by 
day  or  by  night  without  their  leave,  and  would  in  all  matters  and  things 
whatsoever  during  the  said  term  conduct  and  behave  himself  as  a  good, 
true,  and  faithful  apprentice  ought  to  do,  towards  the  plaintiffs,  and 
towards  all  their  patients  and  customers :  and  the  defendant  did  there- 
by covenant  and  agree  with  the  plaintiffs,  their  executors,  administra- 
tors, and  assigns,  that  he  the  defendant  should  and  would  well  and  truly 
pay  unto  the  plaintiffs,  their  executors,  administrators,  and  assigns,  the 
sum  of  1107.  in  the  manner  following,  that  is  to  say,  222.  on  the  29th 
of  September,  1852,  and  the  like  amount  on  the  same  day  in  every 
year  until  and  including  the  29th  of  September,  1856:  and  the  de- 
fendant did  thereby  further  covenant  and  agree  to  and  with  the  plain- 
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tiffs,  that  he  the  said  F.  T.  Jones  should  and  would  faithfully,  diligently, 
and  honestly  serve  the  plaintiffs  as  their  apprentice  during  the  said 
term :  Breach,  that,  although  the  plaintiffs  had  performed  all  things 
by  thera  to  be  performed,  yet  the  defendant  did  not  pay  to  the  plain- 
tiffs the  said  sum  of  221.  on  the  29th  of  September,  1852 ;  nor  had  the 
said  F.  T.  Jones  faithfully,  diligently,  and  honestly  served  the  plain- 
tiffs as  their  apprentice,  according  to  the  defendant's  said  covenant,  &c. 

Plea,  to  the  second  breach,  that  there  never  were  or  was  any  ser- 
vices or  service  for  the  said  F.  T.  Jones  to  perform  to  or  for  the  plain- 
tiffs jointly. 

Replication, — that  the  indenture  in  the  declaration  mentioned  was 
and  is  in  the  words  and  figures  following,  that  is  to  say, — "  This  in- 
denture, made,  &c,  between  R.  H.  Popham,  of  2,  Caledonian  Place,  in 
the  county  of  Middlesex,  surgeon,  and  W.  H.  Popham,  of  No.  9,  Ton- 
bridge  Place,  New  Road,  in  the  same  county,  surgeon  and  apothecary, 
of  the  first  part,  Evan  Jones  (the  defendant),  of,  &c,  of  the  second 
part,  and  F.  T.  Jones,  son  of  *the  said  Evan  Jones,  of  the  third  r*no7 
part, — witnesseth,  that  the  said  R.  H.  Popham  and  W.  H.  Pop-  ■- 
ham,  for  and  in  consideration  of  the  sum  of  302.  to  them  in  hand  paid 
by  the  said  Evan  Jones  at  the  time  of  the  execution  of  these  presents, 
and  also  in  consideration  of  .the  further  sum  of  1102.  to  be  also  paid  to 
the  said  R.  H.  Popham  and  W.  H.  Popham  by  the  said  Evan  Jones  at 
the  times  and  in  the  manner  hereinafter  mentioned ;  and  also  in  con- 
sideration of  the  services  of  the  said  F.  T.  Jones,  and  of  the  covenants 
and  agreements  hereinafter  entered  into  by  the  said  Evan  Jones  and 
F.  T.  Jones,  they  the  said  R.  H.  Popham  and  W.  H.  Popham  do  by 
these  presents  agree  to  take  and  receive  the  said  F.  T.  Jones  to  serve 
them  after  the  manner  of  an  apprentice  for  and  during  the  term  of  five 
years  now  next  ensuing ;  and,  in  consideration  of  sucjj  acceptances  as 
aforesaid,  the  said  F.  T.  Jones,  with  the  consent  of  his  father,  the  said 
Evan  Jones,  testified  by  his  executing  these  presents,  doth  put,  place, 
and  bind  himself  apprentice  to  the  said  R.  H.  Popham  and  W.  H.  Pop- 
ham, to  learn  their  art  and  profession  with  them  (after  the  manner  of 
an  apprentice),  to  serve  them  for  the  term  of  five  years  from  the  27th 
of  October,  1851  (having  spent  three  months'  probationary  term  before 
the  execution  of  these  presents),  during  all  which  time  he  the  said  F. 
T.  Jones  shall  and  will  faithfully,  diligently,  and  honestly  serve  them 
the  said  R.  H.  Popham  and  W.  H.  Popham,  all  their  secrets  keep,  and 
their  lawful  commands  everywhere  gladly  do,  and  shall  not  nor  will  not 
unlawfully  absent  himself  from  the  service  of  the  said  R.  H.  Popham 
and  W.  H.  Popham,  by  day  or  by  night,  without  their  leave,  nor  un- 
duly nor  negligently  spend  or  waste  any  of  the  moneys,  effects,  goods, 
or  chattels  of  the  said  R.  H.  Popham  and  TV.  H.  Popham,  with  which 
he  shall  at  any  time  be  intrusted,  or  which  shall  be  delivered  to  or 
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*oo«i  place(l lVL  the  hands  or  custody  of  him  the  said  F.  T.  Jones  by 
-■  the  said  R.  H.  *Popham  and  W.  H.  Popham,  or  by  any  other 
person  or  persons  on  their  account  during  the  said  term ;  and  shall  and 
will  truly  and  forthwith  account  for,  deliver,  and  pay  to  the  said  R.  H. 
Popham  and  W.  H.  Popham,  their  executors,  administrators,  or  assigns, 
all  such  sum  or  sums  of  money  and  other  things  as  he  the  said  F.  T. 
Jones  shall  receive,  have,  or  be  intrusted  with,  or  which  shall  come  to 
his  hands  or  possession  for  or  on  account  of  the  said  R.  H.  Popham 
and  W.  H.  Popham ;  and  also  shall  and  will,  in  all  matters  and  things 
whatsoever  during  the  said  term,  conduct  and  behave  himself  as  a 
good,  true,  and  faithful  apprentice  ought  to  do,  towards  the  said  R.  H. 
Popham  and  W.  II.  Popham,  and  towards  all  their  patients  and  cus- 
tomers :  And  the  said  R.  H.  Popham  and  W.  H.  Popham,  in  consider- 
ation of  the  sum  of  1102.  so  covenanted  to  be  paid  as  herein  appears, 
and  also  of  the  services  of  the  said  apprentice,  do  hereby  covenant  and 
agree  to  and  with  the  said  Evan  Jones,  and  also  with  the  said  F.  T. 
Jones,  in  manner  following,  that  is  to  say,  that  the  said  R.  H.  Popham 
and  W.  H.  Popham  shall  and  will  during  the  said  term  of  five  years, 
to  the  best  of  their  power,  knowledge,  and  ability,  teach  and  instruct, 
or  cause  to  be  taught  and  instructed,  the  said  F.  T.  Jones,  in  the  said 
profession  and  art  of  surgeon  and  apothecary,  and  all  things  thereto 
belonging,  as  they  now  carry  on  the  same ;  and  shall  during  the  said 
term  find  and  provide  for  him  the  said  F.  T.  Jones  good  and  sufficient 
meat,  drink,  and  lodging  fitting  for  an  apprentice :  And  the  said  Evan 
Jones,  for  the  several  considerations  aforesaid,  doth  hereby,  for  him- 
self, his  heirs,  executors,  and  administrators,  covenant  and  agree  with 
the  said  R.  H.  Popham  and  W.  H.  Popham,  their  executors,  adminis- 
trators, or  assigns,  that  he  the  said  Evan  Jones  shall  and  will  well  and 
truly  pay  unto  the  said  R.  H.  Popham  and  W.  H.  Popham,  their  exe- 
*99q-i  cutors,  administrators,  or  assigns,  the  sum  of  1102.  in  the  man- 
*  ner  following,  that  is  to  say,  *the  sum  of  221.  on  the  29th  of 
September,  1852,  and  the  like  amount  on  the  same  day  in  every  year 
until  and  including  the  29th  of  September,  1656 :  And  the  said  Evan 
Jones  doth  hereby,  for  himself  and  his  heirs,  executors,  and  adminis- 
trators, further  covenant  and  agree  to  and  with  the  said  R.  II.  Pop- 
ham and  W.  H.  Popham,  their  executors  or  administrators,  that  he  the 
said  F.  T.  Jones  shall  and  will  faithfully,  diligently,  and  honestly  serve 
the  said  R.  H.  Popham  and  W.  H.  Popham  as  their  apprentice  during 
the  said  term,  and,  further,  that  the  said  Evan  Jones,  his  executors, 
administrators,  or  assigns  shall  and  will  from  time  to  time,  and  at  all 
times  during  the  said  term  of  five  years,  at  his  or  their  own  costs  and 
charges,  find  and  provide,  or  cause  to  be  found  and  provided,  proper, 
sufficient,  and  suitable  clothes,  washing,  and  pocket-money  (and,  in  case 
of  continued  sickness,  nurses  and  attendance),  and  all  other  necessaries, 
for  the  said  F.  T.  Jones :  And,  for  the  true  performance  of  all  the  said 
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covenants  and  agreements,  all  the  said  parties  bind  themselves  unto 
each  other  by  these  presents :  And  it  is  hereby  further  covenanted  that 
the  said  R.  H.  Popham  and  W.  H.  Popham  shall  give  to  the  said  F.  T. 
Jones  sufficient  time  to  attend  lectures  requisite  for  the  qualification 
of  a  surgeon  and  apothecary,  during  the  fourth  and  fifth  years  of  his 
apprenticeship."  Averment,  that,  before  and  at  the  time  of  the  exe- 
cution of  the  said  indenture  by  the  plaintiffs  and  the  defendant,  they 
the  plaintiffs  were  not  in  partnership,  nor  did  they  carry  on  business 
together  or  in  partnership,  or  in  any  manner  jointly,  or  on  the  same 
premises  ;  but  they  carried  on  business  wholly  separate  and  apart  from 
and  independent  of  each  other, — which  the  defendant,  before  and  at 
the  time  of  his  executing  the  said  indenture,  well  knew ;  and  that  they 
the  plaintiffs  never  represented  to  the  defendant  that  they  did  or  should 
carry  on  business  together  or  in  partnership,  or  in  any  manner  jointly. 

*To  this  replication  the  defendant  demurred  generally ;  the 
point  stated  in  the  margin  being  "  that  the  replication  confesses 
the  truth  of  the  fourth  plea,  and  that  the  new  matter  which  it  alleges 
can  in  no  respect  alter  the  meaning  of  the  deed  declared  on." 

Unthank,  in  support  of  the  demurrer. — The  replication  is  manifestly 
bad.  The  real  question  is,  whether  the  indenture  imposes  upon  the 
apprentice  any  liability  .to  serve  one  of  the  plaintiffs  separately.  He 
clearly  could  not  be  bound  to  serve  the  two,  except  in  their  joint  trade. 
How  is  the  apprentice  to  perform  the  covenant  ?  The  point  was  raised, 
but  left  in  doubt,  in  Lloyd  v.  Blackburn,  9  M.  &  W.  363.  f  Ordinarily, 
an  apprentice  is  not  bound  to  serve  the  executor  of  the  master, — Bax- 
ter v.  Burfield,  2  Stra.  1266 ;  and  the  master's  discontinuing  one  of 
several  trades  has  been  held  to  discharge  the  apprentice,  and,  conse- 
quently, his  surety,— Ellen  v.  Topp,  6  Exch.  424.f  [Matjle,  J. — 
Supposing  the  plaintiffs  to  be  right  in  their  construction  of  the  inden- 
ture, it  may  be  that  a  service  of  one  of  the  masters  would  be  a  service 
of  both.  The  proper  course  would  seem  to  be,  to  take  issue  on  the 
plea.     I  think  the  plaintiffs  should  amend.] 

Raymond,  for  the  plaintiffs,  elected  to  amend. 

Rule  accordingly. 


"VOLANT  v.  SOYER  and  SYMONS.  Jan.  14.   [*231 

An  attorrney  is  not  bound  to  produce,  or  to  answer  any  questions  concerning  the  nature  or  con- 
tents of,  a  deed  or  other  document  intrusted  to  him  professionally  by  his  client:  and  the 
jadgo  has  no  right  to  look  at  the  instrument,  to  see  if  the  objection  to  produce  it  or  disclose 
its  content*  bo  well  founded  or  not. 

A  paper  which  the  attorney  admits  to  have  been  delivered  out  of  his  office  as  a  copy  of  the  deed, 
but  which  he  states  he  is  unable  of  his  own  knowledge  to  vouch  to  be  a  copy, — is  not  admis- 
sible as  secondary  evidence,  upon  the  attorney's  refusal  to  produce  the  original. 

Debt,  for  work  and  labour,  &c.     The  defendant  Soyer  suffered  judg- 
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ment  to  go  by  default*  The  defendant  Symons  pleaded  never  indebted, 
and  payment. 

The  cause  was  "tried  before  Jervis,  0.  J.,  at  the  sittings  at  Westmin- 
ster after  the  last  term.  The  defendants  had  been  carrying  on  in 
partnership  an  establishment  called  the  Symposium,  at  Kensington,  at 
which  place  the  work  in  respect  of  which  the  action  was  brought  was 
done. 

In  order  to  show  that  the  work  was  done  after  the  defendants  had 
ceased  to  be  interested  in  the  concern,  and  consequently  that  it  was 
not  done  upon  their  credit,  one  Michael,  an  attorney,  was  subpoenaed 
to  produce. a  deed  of  assignment,  of  the  22d  of  November,  1851, 
whereby  the  defendants  were  alleged  to  have  assigned  all  their  interest 
and  property  in  the  Symposium  to  one  Hart,  in  trust  in  the  first  place 
to  pay  certain  debts,  and  then  to  pay  over  the  surplus,  if  any,  to  the 
defendants. 

Michael,  on  being  called,  and  being  asked  to  produce  the  deed,  de- 
clined to  do  so,  on  the  ground  that  he  held  it  as  attorney  for  Hart, 
and  that  to  produce  it  would  be  an  undue  disclosure  of  his  client's  title. 
The  Lord  Chief  Justice  ruled  that  the  witness  was  not  bound  to  pro- 
duce the  title-deed  of  his  client.  The  counsel  for  the  plaintiff  then 
proposed  to  ask  the  witness  what  the  deed  wap :  but  his  lordship  told 
him  he  was  not  bound  to  answer  the  question. 

It  was  then  insisted,  on  the  part  of  the  defendant,  that  Hart,  being 
a  mere  trustee,  was  not  justified  in  withholding  the  deed  from  a  cestui 
que  trust,  a  party  to  it ;  and  the  Lord  Chief  Justice  was  asked  to  look 
*.?qo"|  at  ^e  *deed,  to  see  whether  the  nature  of  it  warranted  Hart 
"J  or  his  attorney  in  withholding  it, — whether,  in  short,  it  could 
be  considered  as  a  title-deed  of  Hart  at  all.  His  lordship  thought  he 
had  no  right  to  look  at  the  deed  for  that  purpose.  The  defendant's 
counsel  then  offered,  as  secondary  evidence  of  the  deed,  a  paper  which 
Michael  admitted  to  have  been  delivered  to  the  defendants  from  his 
office  as  a  copy  of  the  deed,  but  which  he  stated  he  was  unable  of  his 
own  knowledge  to  vouch  to  be  a  copy.  This  his  Lordship  rejected ; 
and,  under  his  direction,  the  jury  returned  a  verdict  for  the  plaintiff, 
damages  54/.  18*. 

Horn  now  moved  for  a  new  trial,  on  the  ground,  amongst  others,  of 
the  improper  rejection  of  evidence. — The  learned  judge  was,  it  is  sub- 
mitted, wrong  in  holding  that  the  attorney  was  not  bound  to  produce 
the  deed ;  or,  at  all  events,  he  should  have  looked  at  it,  to  see  if  the 
objection  to  produce  it  was  well  founded.  [Maule,  J. — That  is  to  me 
a  perfectly  novel  doctrine.]  The  not  doing  so,  places  the  party  calling 
him  entirely  at  the  mercy  of  the  attorney.  [Maule,  J.,  referred  to 
The  Queen  v.  Garbett,  2  C.  &  Kirwan,  474  (E.  C.  L.  R.  vol.  61),  1  Den. 
C.  C.  236.]  In  Taylor  on  Evidence,  Vol.  1,  p.  323,  it  is  said,—"  It 
seems,  that,  upon  principles  of  reason  and  equity,  judges  refuse  to 
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compel  a  witness  to  produce  either  his  title-deeds,  or  any  document  on 
which  he  may  have  a  lien,  or  the  production  of  which  may  tend  to 
criminate  him ;  and,  if  the  witness  be  an  attorney,  he  will  not  be  per- 
mitted to  produce  any  instrument  which  he  holds  confidentially  for  his 
client,  and  which  his  client  has  a  right  to  keep  back;  though,  in  the  last 
case,  it  does  not  necessarily  follow,  that,  in  the  event  of  the  client  him- 
self not  being  subpoenaed,  secondary  evidence  will  be  admissible.  It 
may,  therefore,  be  questionable  whether,  in  the  event  of  an  attorney 
declining  to  produce  an  instrument,  on  *the  ground  of  privilege,  r*9oo 
it  be  not  necessary  to  show  that  his  client  has  also  been  subpoe-  L  " 
naed,  and  has  relied  on  his  right  to  withhold  the  deed."  The  spirit  of 
recent  legislation  on  the  subject  has  been,  to  open  wide  every  avenue 
to  evidence.  [Maule,  J. — The  necessary  freedom  of  intercourse  be- 
tween the  client  and  the  attorney  would  be  very  much  curtailed,  if  their 
communications  were  not  privileged.]  That  the  privilege  is  not  so 
extensive  as  is  suggested,  is  clear  from  Dwyer  v.  Collins,  7  Exch.  639.  f 
[Jervis,  C.  J.— Newton  v.  Chaplin,  10  C.  B.  356  (E.  C.  L.  R.  vol.  70), 
goes  the  full  length  of  showing  that  the  mere  statement  of  the  attor- 
ney that  he  received  the  document  from  his  client  professionally,  is 
enough :  it  was  assumed  there  that  the  attorney  was  not  bound  tcr  pro- 
duce it.]  There,  the  document  was  described  and  known :  and  the 
client  himself  objected  to  its  production.  [Maule,  J. — That  was  after 
the  attorney's  objection  had  been  made,  and  allowed.]  At  all  events, 
the  secondary  evidence  tendered  ought  to  have  been  received.  In 
Coates  v.  Birch,  2  Q.  B.  252  (E.  C.  L.  R.  vol.  42),  1  Gale  &  D.  647,  it 
was  held,  that,  for  the  purpose  of  letting  in  secondary  evidence,  the 
attorney  of  the  hostile  party  may  be  asked  whether  he  has  possession 
of  a  document,  though  it  appears  that  he  obtained  it  from  his  client 
only  in  the  course  of  communications  with  reference  to  the  cause. 

Jervis,  C.  J. — I  am  of  opinion  that  there  ought  to  be  no  rule  in  this 
case.  The  main  question  is  as  to  the  rejection  of  evidence.  Michael, 
the  attorney,  upon  being  called,  objected  to  produce  a  certain  deed,  on 
the  ground  that  it  was  the  title-deed  of  his  client.  I  held  that  he  was 
not  bound  to  produce  it.  Mr.  Horn  then  asked  the  witness  what  the 
deed  was.  I  told  him  he  was  not  bound  to  answer  the  question.  I 
think  I  was  right.  It  is  by  no  means  clear  that  the  witness  might  have 
objected  to  the  production  of  the  deed,  on  the  ground  of  *pro-  r*no4 
fessional  confidence :  it  may  be  that  the  recent  alteration  in  the  L 
law  of  evidence(a)  takes  away  that  ground.  But  it  is  unnecessary  to 
decide  that ;  nor  is  it  necessary  to  say  whether  he  would  be  justified 
in  withholding  it,  on  the  ground  of  lien.  But  I  take  it  to  be  clear  that 
an  attorney  is  entitled  to  insist  upon  the  privilege  of  his  client  to  with- 
hold his  title-deeds ;  and  it  would  be  a  violation  of  that  rule  to  compel 
him  to  disclose  the  nature  of  the  deed.    No  doubt,  the  evidence  was 

(a)  14  &  15  Vict  o.  99. 
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properly  rejected.    It  is  unnecessary  to  say  whether  secondary  evi- 
dence was  admissible ;  in  truth,  there  was  no  secondary  evidence. 

Maule,  J. — I  am  of  the  same  opinion.  It  appears  that  the  instru- 
ment in  question  was  asked  for  as  a  deed  of  assignment ;  and  the  wit- 
ness, who  was  the  attorney  for  the  party  who  was  said  to  take  certain 
property  under  it,  was  called  upon  to  produce  it,  but  declined  to  do  so. 
It  seems  to  me  that  he  was  quite  right  in  so  doing,  on  the  ground  that 
an  attorney  is  not  bound  to  produce  the  title-deed  of  his  client.  It  does 
not  appear  that  the  Lord  Chief  Justice  was  asked  to  look  at  the  deed, 
to  see  whether  it  was  a  deed  of  assignment :  and,  if  he  were,  I  do  not 
think  he  ought  to  have  done  so.  The  deed  came  to  the  hands  of  the 
witness  in  his  professional  character.  I  do  not  think  it  was  contended 
at  the  bar  that  the  recent  statute  has  in  any  respect  altered  the  rule 
of  law  upon  this  subject.  The  Lord  Chief  Justice  has  thrown  a  doubt ; 
but  I  cannot  say  that  I  share  in  it.  It  may  be  that  the  party  may  not 
himself  be  excused  from  producing  a  deed.  But  I  think  the  right  which 
a  client  has  always  enjoyed,  of  being  protected  from  a  breach  of  pro- 
fessional confidence,  remains  entire.  I  think  the  protection  still  con- 
tinues unimpaired,  so  far  as  regards  the  prohibition  to  the  attorney 
^q  '  *to  give  evidence  of  the  contents  of,  or  to  produce  documents 
-*  belonging  to  his  client,  which  have  come  to  his  hands  in  his  pro- 
fessional character.  In  Newton  v.  Chaplin,  10  C.  B.  356  (E.  C.  L.  R. 
vol.  70),  it  is  assumed  that  it  is  not  necessary  that  the  document  should 
be  a  title-deed :  the  learned  judge  there,  after  consulting  the  other 
judges,  ruled  that  it  is  enough  to  sustain  the  privilege,  if  the  deed  be 
intrusted  to  the  attorney  in  his  professional  character.  In  Doe  d. 
Carter  v.  James,  2  M.  &  Rob.  47,  a  will,  which  was  in  the  hands  of  an 
attorney,  was  called  for :  the  attorney  stated  that  he  held  it  as  attor- 
ney for  one  Minshull,  and  declined  to  produce  it.  It  was  urged  that 
the  will  being  a  will  of  personalty  as  well  as  of  realty,  it  ought  to  have 
been  proved,  and,  if  proved,  it  would  be  a  public,  document,  and  prove- 
able  as  such :  and  it  was  contended  that  the  omission  so  to  deal  with 
it  made  the  party  whose  duty  it  was  to  do  it  a  wrongdoer,  and  disen- 
titled him  to  protection,  seeing  that,  if  he  had  done  his  duty,  the  party 
seeking  to  show  the  contents  of  the  instrument  would  have  had  the 
means  of  doing  so.  That  was  a  very  ingenious  argument :  but  Lord 
Denman  declined  to  yield  to  it, — saying :  "  Mr.  Minshull  has  this  will 
as  a  devisee  under  it ;  and,  that  being  so,  I  do  not  think  I  can  call  on 
his  attorney  to  produce  it.  It  is  suggested  that  it  is  a  will  of  person- 
alty, and  that  I  may  refer  to  it  to  ascertain  whether  the  fact  be  so : 
but  I  do  not  think  that  a  judge  has  any  more  privilege  tq  examine  the 
document  than  any  one  else.  I  cannot  call  on  the  witness  to  produce 
it."  Suppose  the  judge  were  bound  to  examine  the  document,  and, 
upon  doing  so,  were  to  say  that  it  was  not  a  title-deed, — his  decision 
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might  be  made  the  subject  of  an  argument  in  open  court,  by  bill  of  ex- 
ceptions ;  and  thus  the  contents  of  the  deed  might  be  communicated  to 
all  the  world.  I  think  the  matter  was  properly  dealt  with  by  the 
Lord  Chief  Justice.  The  supposed  secondary  evidence  amounted  to  no 
more  than  *this, — that  somebody  said  to  somebody  else  that  a  r^pog 
certain  document  was  a  copy.  That  clearly  does  not  show  that  l-  - 
it  is  a  copy. 

Crksswell,  J. — I  am  of  the  same  opinion.  The  cases  referred  to 
by  my  Lord  and  my  Brother  Maule  clearly  establish  that  the  attorney 
was  not  bound  to  produce  the  deed  in  question,  with  which  he  had  been 
intrusted  by  his  client.  The  attorney  was  bound  to  exercise  all  the 
control  over  it  which  the  law  authorized  him  to  do.  He  was  fully  jus- 
tified in  refusing  to  produce  it,  or  to  answer  any  questions  respecting 
it.  It  was  said  that  this  was  not  a  title-deed.  It  was,  however,  called 
for  as  such ;  and  it  was  intended  to  show  that  the  title  was  no  longer 
in  the  defendants. 

Williams,  J. — I  also  think  the  Lord  Chief  Justice  was  right  in 
holding  that  the  attorney  was  not  bound  to  produce  the  deed.  This 
case  is  not  nearly  so  strong  as  that  of  Harris  v.  Hill,  3  Stark.  N.  P. 
C.  140  (E.  C.  L.  R.  vol.  3),  where  Lord  Tenterden  ruled  that  an 
attorney  was  not  bound  to  produce  a  composition-deed,  in  which  his 
client  was  interested,  in  a  suit  between  other  parties.  Upon  the  other 
points  also,  I  concur  with  the  rest  of  the  court. (a) 

Rule  refused. 

(a)  The  rale  was  also  moved  on  the  ground  of  misdirection  and  surprise,  for  neither  of  which 
the  court  thought  there  was  any  pretence. 

An  attorney  or  counsel,  who  as  such  has  paper  in  possession  of  his  adversary's  attorney 

been  intrusted  with  papers,  is  not  bound  to  must  give  notice  to  produce  it :  ho  cannot  have 

produce  them  in  evidence  on  the  call  of  the  the  benefit  of  the  evidence  by  subpoenaing  the 

opposite  party  or  of  a  third  person :  Jackson  v.  attorney  to  produce  it,  and  compelling  him  to 

Burtis,  14  Johns.  391 ;  Lynde  v.  Judd,  3  Day,  testify  whether  it  was  delivered  to  hi  in  by  his 

499;   Durkco  v.  Lcland,  4  Vermont,  612.    A  client:    M'Pherson  o.   Rathbone,   7  Wendell, 

part/  wishing  to  avail  himself  in  evidence  of  a  216. 


♦RICHARD  MITCHELL  and  DOROTHY,  his  Wife,  v.  CRASS- 
WELLER  and  Another.    Jan.  27. 
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A  master  is  responsible  for  an  injury  resulting  from  the  negligence  of  his  servant  whilst  driving 
his  cart  or  carriage,  provided  the  servant  is  at  the  time  engaged  in  his  master's  business, 
even  though  the  accident  happens  in  a  place  to  which  his  master's  business  did  not  call  him : 
but,  if  the  journey  upon  which  the  servant  starts  be  solely  for  his  own  purposes,  and  under- 
taken without  the  knowledge  or  consent  of  his  mastor,  the  latter  is  not  responsible 

The  defendants'  carman,  having  finished  the  business  of  the  day,  returned  to  their  shop  in  Wel- 
beck  Street,  with  their  horse  and  cart,  and  obtained  the  key  of  the  stable,  which  was  close  at 
hand :  but,  instead  of  going  there  at  once,  and  putting  up  the  horse,  as  it  was  his  duty  to  do, 
he,  without  hia  masters'  knowledge  or  consent,  drove  a  fellow-workman  to  Euston  Square ;  and, 
in  his  way  back,  ran  over  and  injured  the  plaintiff  and  his  wife : — Held,  that,  inasmuch  as  tho 

V0L-  m-2N/^4itr.'  
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carman  was  not  at  the  time  of  the  accident  engaged  in  the  business  of  his  masters,  they  wen 
not  responsible  for  the  consequences  of  his  unauthorized  act 

The  declaration  alleged  that  "  the  defendants  were  possessed  of  a  certain  cart  and  horse,  which 
was  being  driven  by  and  under  the  care  and  direction  of  their  servant/' — not  saying,  at  the 
time  of  the  grievance  complained  of;  and  that,  u whilst  the  plaintiff  was  crossing  a  certain 
street,  Ac.,  the  defendants,  by  their  servant,  so  negligently  and  improperly  drove  and  directed 
the  said  cart  and  horse  along  the  said  street,  that  the  plaintiff  was  knocked  down  and  injured r* 
— Held,  that  the  first  allegation  was  immaterial,  and  not  traversable;  and  that,  under  "not 
guilty,"  the  defendants  might  show  that  the  driver  was  not  at  the  time  of  the  accident  acting 
as  their  servant 

Qucrre,  as  to  the  power  of  the  judge  to  add  a  plea  at  the  trial,  under  the  222d  section  of  the  com- 
mon law  procedure  act,  15  &  16  Vict  c.  76. 

This  was  an  action  by  husband  and  wife,  to  recover  a  compensation 
in  damages  for  injuries  sustained  by  them  through  the  alleged  negligent 
driving  of  the  defendants'  servant. 

The  first  count  of  the  declaration  stated,  that,  on  the  8th  of  Sep- 
tember, 1852,  the  defendants  were  possessed  of  a  certain  cart  and 
horse,  which  was  being  driven  by  and  under  the  care  and  direction  of 
the  defendants'  servant ;  and  that,  whilst  the  plaintiff  Dorothy  was 
crossing  a  certain  street  in  London,  called  Grafton  Street,  the  defend- 
ants, by  their  said  servant,  so  negligently  and  improperly  drove  and 
directed  the  said  cart  and  horse  along  the  said  street,  that  the  said  cart 
and  horse  ran  against  and  struck  the  plaintiff  Dorothy  with  great  vio- 
lence, and  threw  her  down,  and  the  wheel  of  the  said  cart  passed  over 
her;  by  reason  whereof,  the  said  last-mentioned  plaintiff  was  very 
^nqo-i  much  hurt  and  injured,  *and  was  confined  to  her  bed  several 
J  weeks,  and  during  that  time  underwent,  and  still  continued  to 
undergo,  a  great  deal  of  pain  and  suffering ;  and  the  plaintiff  in  right 
of  the  said  plaintiff  Dorothy  claimed  100J. 

The  second  count  was  for  the  injury  sustained  by  the  plaintiff  Rich- 
ard Mitchell. 

The  defendants  pleaded, — first,  not  guilty, — secondly,  that  they  were 
not  possessed  of  the  said  horse  and  cart  in  the  declaration  mentioned : 
whereupon  issue  was  joined. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  at  Westmin- 
ster, after  the  last  term.  The  facts  appeared  to  be  as  follows : — The 
defendants  are  ironmongers,  carrying  on  an  extensive  business  in  Wel- 
beck  Street,  and  were  possessed  of  a  horse  and  cart,  with  which  their 
carman  had  on  the  day  mentioned  in  the  declaration  been  out  to  deli- 
ver goods.  Returning  home  at  a  late  hour  in  the  evening,  the  carman 
drove  up  to  the  shop-door  to  get  the  keys  of  the  stable,  for  the  pur- 
pose of  putting  up  the  horse  and  cart.  Having  got  the  keys,  the  car- 
man was  about  to  proceed  to  the  stable,  which  was  in  an  adjoining 
street,  and  within  five  hundred  yards  of  the  shop,  when  the  defendants' 
foreman,  who  was  unwell,  asked  him  to  drive  him  a  part  of  his  way 
home;  whereupon  the  carman  went  to  the  house  for  the  purpose  of 
asking  the  permission  of  one  of  his  employers,  but,  not  finding  either 
of  them  at  home,  returned  to  the  foreman,  and,  observing  that  "  he 
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would  chanco  it,"  he  drove  him  as  far  as  Euston  Square.    In  returning 
thence  to  the  stable,  he  accidentally  ran  over  the  plaintiffs. 

Upon  this  state  of  facts,  it  was  contended  on  the  part  of  the  defend- 
ants that  they  were  not  responsible,  the  accident  having  happened  whilst 
the  carman  was  doing  something  out  of  the  scope  of  his  duty. 


[*239 


The  Lord  Chief  Justice  intimating  a  doubt  whether  *this  de- 
fence was  open  to  them  under  not  guilty  and  not  possessed,  the 
counsel  for  the  defendants  asked  his  lordship  to  amend,  under  the  222d 
section  of  the  common  law  procedure  act,  15  &  16  Vict.  c.  76,(a)  by 
adding  a  plea,  that,  at  the  time  when  the  injury  was  sustained  by  the 
plaintiffs,  the  said  cart  and  horse  were  not  being  used  in  the  employ 
of  the  defendants,  but  were  being  improperly  used  and  driven  by  cer- 
tain persons  driving  themselves  for  other  and  different  purposes.  His 
lordship  allowed  the  amendment. 

On  the  part  of  the  plaintiffs  it  was  insisted,  that,  inasmuch  as  the 
carman  was  in  charge  of  the  cart  and  horse  of  the  defendants  when 
the  accident  happened,  though  he  might  have  exceeded  his  duty  in  what 
he  did,  they  still  were  responsible  for  the  consequences. 

His  lordship  directed  the  jury  to  find  for  the  plaintiffs,  telling  them 
at  the  same  time  to  assess  the  damages  they  considered  the  plaintiffs 
entitled  to.  The  jury  accordingly  assessed  the  damages  at  SOL  for  the 
injury  done  to  the  plaintiff  Thomas  Mitchell,  and  at  102.  for  the  injury 
to  his  wife.  And  leave  was  reserved  to  the  plaintiffs  to  move  to  enter 
the  verdict  for  them,  if  the  court  should  think  that  the  defence  raised 
by  the  *added  plea  was  not  admissible  under  the  pleas  originally  r*9jn 
pleaded,  and  that  the  Chief  Justice  had  no  power  under  the  *- 
statute  to  allow  such  additional  plea;  or  that  the  defendants  were 
under  the  circumstances  responsible  for  the  negligence  of  their  car- 
man. 

Shee,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  ac- 
cordingly. He  referred  to  Joel  v.  Morrison,  6  C»  &  P.  501  (E.  C.  L. 
R.  vol.  25),  and  Sleath  v.  Wilson,  9  C.  &  P.  607  (E.  C.  L.  R.  vol.  38). 

Byles,  Serjt.,  now  showed  cause. — [Sheey  Serjt.,  admitted  that  a 
recent  case  in  the  Queen's  Bench  had  decided  that  the  amendment  was 
allowable  under  s.  222  of  the  15  &  16  Vict.  c.  76,  and  therefore  he 
abandoned  that  point.]  The  only  question  is,  whether,  at  the  time  the 
accident  happened,  the  carman  was  about  his  employers'  business,  so 

(a)  "  Whereas,  the  power  of  amendment  now  vested  in  the  courts  and  the  judges  thereof  is 
insufficient  to  enable  them  to  prevent  the  failure  of  justice  bj  reason  of  mistakes  and  objections 
of  form/' — be  it  enacted  as  follows, — "  It  shall  be  lawful  for  the  superior  courts  of  common  law, 
and  every  judge  thereof,  and  any  judge  sitting  at  nisi  prius,  at  all  times  to  amend  all  defects 
and  errors  in  any  proceeding  in  civil  causes,  whether  there  is  anything  in  writing  to  amend  by 
or  not,  and  whether  the  defect  or  error  be  that  of  the  party  applying  to  amend,  or  not;  and  all 
such  amendments  may  be  made  with  or  without  costs,  and  upon  such  terms  as  to  the  court  or 
judge  may  seem  fit;  and  all  such  amendments  as  may  be  necessary  for  tho  purpose  of  deter- 
mining in  the  existing  suit  tho  real  question  in  controversy  between  the  parties,  shall  bo  so 
made.** 
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as  to  make  them  responsible  for  his  negligence.  The  facts  were  these : 
— On  the  night  in  question,  his  duties  for  the  day  being  ended,  the 
carman  took  the  keys  for  the  purpose  of  placing  the  horse  and  cart  in 
the  stable,  when  a  fellow-servant  asked  him  for  a  lift.  The  carman 
thereupon  went  in  search  of  his  masters,  in  order  to  obtain  their  per- 
mission :  but,  being  unable  to  find  either  of  them,  and  being  willing  to 
oblige  his  fellow-servant,  who  it  appeared  was  unwell,  he  consented  to 
go  without  leave.  Accordingly,  he  drove  the  foreman  to  Euston  Square, 
and,  on  his  way  back,  met  with  the  misfortune  which  gives  rise  to  this 
action.  The  question  is,  whether  the  carman  can,  under  these  circum- 
stances, be  said  to  have  been  the  servant  of  the  defendants  at  the  time 
of  the  accident.  [Jervis,  J. — Or  whether  the  defendants  can  be  said 
to  have  driven  the  horse  and  cart  by  him  against  the  plaintiffs.]  The 
rule  is  well  laid  down  by  Parke,  B.,  in  Joel  v.  Morrison,  6  C.  &  P.  501 
(E.  G.  L.  R.  vol.  25),  where,  in  summing  up,  the  learned  baron  told 
the  jury,  that,   "If  the  servants,  being  on  their  master's  business, 
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♦took  a  detour  to  call  upon  a  friend,  the  master  will  be  respon- 


sible. If  you  think  the  servants  lent  the  cart  to  a  person  who 
was  driving  without  the  defendant's  knowledge,  he  will  not  be  respon- 
sible. Or,  if  you  tfcink  that  the  young  man  who  was  driving  took  the 
cart  surreptitiously,  and  was  not  at  the  time  employed  on  his  master's 
business,  the  defendant  will  not  be  liable.  The  master  is  only  liable 
where  the  servant  is  acting  in  the  course  of  his  employment.  If  he 
was  going  out  of  his  way,  against  his  master's  implied  commands,  when 
driving  on  his  master's  business,  he  will  make  his  master  liable :  but, 
if  he  was  going  on  a  frolic  of  his  own,  without  being  at  all  on  his  mas- 
ter's business,  the  master  will  not  be  liable."  That  ruling  was  adopted 
in  Sleath  v.  Wilson,  9  C.  &  P.  607,  where,  a  servant,  having  set  his 
master  down  in  Stamford  Street,  was  directed  by  him  to  put  up  in 
Castle  Street,  Leicester  Square,  but,  instead  of  doing  so,  went  to  deli- 
ver a  parcel  of  his  own  in  the  Old  Street  Road,  and,  in  returning,  drove 
against  an  old  woman,  and  injured  her ;  and  it  was  held  that  the  mas- 
ter was  not  responsible  for  the  servant's  act.  Erskine,  J.,  there  says : 
"I  think  the  law  has  been  most  properly  laid  down  by  Mr.  Baron 
Parke,  in  the  case  Which  has  been  cited.  It  is  quite  clear,  that,  if  a 
servant,  without  his  master's  knowledge,  takes  his  master's  carriage  out 
of  the  coach-house,  and  with  it  commits  an  injury,  the  master  is  not 
answerable ;  and  on  this  ground,  that  the  master  has  not  intrusted  the 
servant  with  the  carriage.  But,  whenever  the  master  has  intrusted  the 
servant  with  the  control  of  the  carriage,  it  is  no  answer  that  the  ser- 
vant acted  improperly  in  the  management  of  it.  If  it  were,  it  might 
be  contended,  that,  if  the  master  directs  his  servant  to  drive  slowly, 
and  the  servant  disobeys  his  orders,  and  drives  fast,  and  through  his 
negligence  occasions  injury,  the  master  will  not  be  liable.  But  that 
is  not  the  law:  the  master  in  such  a  case  will  be  liable;  and  the 
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♦ground  is,  that  he  has  put  it  in  the  servant's  power  to  misma-  r*9±0 
nage  the  carriage,  by  intrusting  him  with  it.  And  in  this  case  *- 
I  am  of  opinion  that  the  servant  was  acting  in  the  course  of  his 
employment,  and  till  he  had  deposited  the  carriage  in  the  Bed  Lion 
stables,  in  Castle  Street,  Leicester  Square,  the  defendant  was  liable  for 
any  injury  which  might  be  committed  through  his  negligence."  Again, 
in  Lamb  v.  Palk,  9  C.  &  P.  629  (E.  C.  L.  K.  vol.  38),  a  van  was  stand- 
ing at  the  door  of  A.,  from  which  A.'s  goods  were  unloading,  and  A.'s 
gig  was  standing  behind  the  van :  B.'s  coachman,  who  was  driving  B.'s 
carriage,  came  up,  and,  there  not  being  room  for  the  carriage  to  pass, 
the  coachman  got  off  his  box,  and  laid  hold  of  the  van  horse's  head : 
this  caused  the  van  to  move,  and  thereby  a  packing-case  fell  out  of  the 
van  upon  the  shafts  of  the  gig,  and  broke  them :  and  it  was  held  that 
B.  was  not  liable  for  this,  as  the  coachman  was  not  acting  in  the  em- 
ploy of  B.  at  the  time  the  accident  occurred.  From  these  authorities, 
it  appears  to  be  clear,  that  a  master  is  not  responsible  for  an  injury 
resulting  from  the  negligent  driving  of  his  servant,  unless  he  is  at  the 
time  acting  in  his  employ ;  that  a  mere  deviation  by  the  servant  from 
the  master's  orders,  or  from  the  proper  course  of  a  journey,  will  not 
relieve  the  master  from  responsibility ;  but  that,  where  the  whole  pur- 
pose of  the  journey  is  the  business  of  the  servant,  and  not  of  the  mas- 
ter,— where  the  servant  is  so  acting  that  he  cannot  be  said  to  be  doing 
a  thing  that  is  within  the  scope  of  his  employment  or  duty,  there  the 
mister  is  no*  liable.  Here,  the  man  clearly  was  not  acting  within  his 
employment  at  all  in  going  to  Euston  Square :  his  going  there  was  not 
an  irregular  performance  of  his  master's  business,  but  a  total  breach 
of  duty,  for  which  the  defendants  clearly  cannot  be  responsible. 

Shee,  Serjt.,  Petersdorff,  and  Garth,  now  showed  *cause. —  r*04q 
The  principle  upon  which  the  question  in  this  case  turns,  is  well  *- 
ascertained ;  the  difficulty  is,  in  the  proper  application  of  it.  Unless 
the  defendants  be  responsible  here,  it  would  be  impossible  to  sustain 
the  cases  of  Joel  v.  Morrison  and  Sleath  v.  Wilson,  upon  the  facts 
there  given  in  evidence.  It  is  a  mere  case  of  extra  viam.  The  carman 
continued  to  be  acting  in  the  employment  and  upon  the  business  of  his 
masters,  until  he  had  actually  deposited  the  horse  and  cart  at  the 
stable.  The  case  might  have  been  different,  if  the  horse  had  been 
stabled,  and  afterwards  taken  out  without  the  defendants'  consent,  for 
the  purpose  of  going  to  Euston  Square.  Suppose,  in  coming  home 
from  Euston  Square,  the  horse  had  cast  a  shoe,  or  the  harness  had  got 
broken, — would  not  the  defendants  have  been  liable  to  the  tradesmen 
for  the  reshoeing  or  repairing  ?  The  true  principle  is,  that  the  master 
is  responsible,  because  he  has  intrusted  the  power  of  doing  mischief  to 
a  negligent  or  dishonest  servant.  [Cresswell,  J. — I  cannot  assent  to 
so  large  a  proposition.  Maule,  J. — The  question  is,  not  whether  the 
servant  was  trusted,  but  whether  he  was  employed,  so  as  to  make  his 
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master  liable.  The  way  it  is  always  put,  is,  whether  the  man  was 
about  his  master's  business  at  the  time.  This  man  clearly  was  not. 
Jervis,  C.  J. — He  started  from  his  master's  door,  not  to  go  to  the 
stable,  as  his  duty  and  his  employment  required,  but  for  the  purpose 
of  going  to  Euston  Square,  a  purpose  quite  dehors  his  employment.] 
His  business  was  not  over  until  he  reached  the  stable.  [Maulb,  J. — 
Suppose  one  of  his  employers  had  been  there,  and  had  said  to  the  man, 
«  Take  the  horse  to  the  stable,"  and,  instead  of  doing  so,  he  chose  to 
take  his  wife  and  children  out  for  a  drive, — would  his  employers  be 
responsible  for  an  injury  done  by  his  negligent  driving  on  that  trip  ?] 
Perhaps  not.  The  principle  upon  which  this  sort  of  action  is  founded, 
♦9J.il  *s  ^a^  down  *n  Brucker  v.  *Froinont,  6  T.  R.  659,  and  M'Manus 
J  v.  Crickett,  1  East,  106.  The  222d  section  of  the  15  &  16 
Vict.  c.  76,  was  meant  to  authorize  the  amendment  of  defects  and 
errors  on  the  record  as  existing,  not  the  substitution  of  a  new  defence. 
[Jervis,  C.  J. — I  understood  my  Brother  Shee  to  have  abandoned  this 
point.  Besides,  it  does  not  arise,  unless  the  defence  is  held  to  be 
inadmissible  under  the  other  two  pleas.]  The  introductory  averments, 
that  the  defendants  "  were  possessed  of  a  certain  cart  and  horse,"  and 
that  the  horse  "  was  being  driven  by  and  under  the  care  and  direction 
of  the  defendants'  servant,"  clearly  are  not  put  in  issue  by  not  guilty, — 
Taverner  v.  Little,  5  N.  C.  678,  7  Scott,  796 ;  Dunford  v.  Trattles,  12 
M.  &  W.  529  ;f  Woolf  v.  Beard,  8  C.  &  P.  373  (E.  C.  L.  R.  vol.  34) ; 
Hart  v.  Crowley,  12  Ad.  &  E.  378  (E.  C.  L.  R.  vol.  40).  [Williams, 
J. — It  is  impossible  to  contend  that  the  inducement  here  is  traversable. 
If  so,  it  need  not  be  pleaded  to.  Maule,  J. — The  declaration  should, 
to  make  the  averment  material,  have  alleged  that  the  cart  and  horse 
were  under  the  care  and  direction  of  the  defendants'  servant  at  the 
time  of  the  accident.']  Taking  the  declaration  altogether,  it  sufficiently 
appears  that  that  is  the  time  referred  to. 

Jervis,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
It  is  unnecessary  to  express  any  opinion  as  to  whether  the  222d  section 
of  the  15  &  16  Vict.  c.  76,  warranted  me  in  allowing  the  third  plea  to 
be  added  :  if  called  upon  to  do  so,  I  should  wish  to  take  time  to  con- 
sider it,  and  also  to  see  the  case  upon  the  subject  said  to  have  been 
decided  in  the  Queen's  Bench. (a)  My  present  impression,  however,  is, 
that  the  power  is  not  limited  to  the  amendment  of  errors  and  defects, 
*9in  as  suggested  by  Mr.  Garth:  but  I  think  the  section  extends  *to 
^  any  amendment  which  tends  to  promote  the  trial  of  the  substan- 
tial question  between  the  parties.  I  am,  however,  quite  satisfied  that 
the  defence  was  admissible  on  the  record  as  originally  framed.  The 
declaration  alleges,  that,  on  a  certain  day,  the  defendants  were  pos- 
sessed of  a  certain  cart  and  horse,  which  was  being  driven  (not  stating 

(a)  The  case  probably  alluded  to  is  Kcrnot  v.  Curtis,  20  Law  Times,  95  :  bat  it  is  not  to  the 
purpose :  it  was  an  amendment  of  an  existing  plea  that  was  sought 
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it  to  be  so  being  driven  at  the  time  of  the  accident)  by  and  under  the 
care  and  direction  of  the  defendants'  servant.  If  this  allegation  were 
traversed,  it  would  be  established  by  proof  of  any  driving  by  their 
servant  at  any  time :  it  is  therefore  an  immaterial  allegation.  Then, 
because  they  have  not  already  fixed  the  time,  the  plaintiffs  do  in  some 
sort  ascertain  it  in  the  charging  part, — "  and  that,  whilst  the  plaintiff 
Dorothy  was  crossing  a  certain  street  in  London,  called  Grafton  Street, 
the  defendants,  by  their  said  servant,  so  negligently  and  improperly 
drove  and  directed  the  said  cart  and  horse  along  the  said  street,  that 
the  said  cart  and  horse  ran  against  and  struck  the  plaintiff  Dorothy," 
&c.  *  I  think  "  not  guilty"  puts  in  issue  whether  at  the  time  of  the 
accident  the  driver  of  the  cart  was  the  servant  of  the  defendants. 
That  brings  us  to  the  principal*  point,  whether,  under  the  circumstances 
disclosed  by  the  evidence,  the  defendants  are  responsible  for  the  injury 
which  the  plaintiffs  have  sustained.  Each  case  must  depend  upon  its 
own  particular  circumstances.  No  doubt  a  master  may  be  liable  for 
injury  done  by  his  servant's  negligence,  where  the  servant,  being  about 
his  master's  business,  makes  a  small  deviation,  or  even  where  he  so 
exceeds  his  duty  as  to  justify  his  master  in  at  once  discharging  him. 
But,  here  it  cannot  be  denied,  that,  though  it  was  the  duty  of  the 
carman,  on  his  arrival  with  the  horse  and  cart  at  Welbeck  Street, 
immediately  to  take  them  to  the  stable,  he,  in  violation  of  that  duty, 
and  without  the  sanction  or  knowledge  of  his  employers,  instead  of 
going  to  the  stable,  started  on  *a  new  journey,  wholly  uncon-  r5|t94fi 
nected  with  his  masters'  business, — as  my  Brother  Parke  ex-  *- 
presses  it  in  Joel  v.  Morrison,  "on  a  frolic  of  his  own."  I  think,  at 
all  events,  if  the  master  is  liable  where  the  servant  has  deviated,  it 
must  be  where  the  deviation  occurs  in  a  journey  on  which  the  servant 
has  originally  started  on  his  master's  business ;  in  other  words,  he  must 
be  in  the  employ  of  his  master  at  the  time  of  committing  the  grievance. 
I  think  that  was  not  the  case  here,  and  therefore  I  think  the  defendants 
are  not  liable  to  this  action. 

Maule,  J. — I  am  of  the  same  opinion.  The  declaration  states,  that 
on  the  8th  of  September,  1852,  the  defendants  were  possessed  of  a 
certain  cart  and  horse,  which  was  being  driven  by  and  under  the  care 
and  direction  of  their  servant ;  and  then  it  alleges,  that,  at  another 
time, — the  date  being  left  uncertain, — whilst  the  plaintiff  Dorothy  was 
crossing  a  certain  street  called  Grafton  Street,  the  defendants,  by  their 
said  servant,  so  negligently  and  improperly  drove  and  directed  the  said 
cart  and  horse  along  the  said  street,  that  the  said  cart  and  horse  ran 
against  the  plaintiff  Dorothy,  and  did  the  injury  complained  of.  The 
declaration  would  have  been  perfectly  good  if  it  had  altogether  omitted 
the  allegation  that  the  defendants  were  possessed  of  a  cart  and  horse. 
What  is  traversed  by  "  not  guilty,"  is,  that  the  defendants,  by  their 
servant,  negligently  drove  the  cart  and  norse  against  the  plaintiff. 
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That  brings  us  to  the  real  question.  The  facts  were  these: — The 
defendants'  carman,  having  finished  his  business,  had  nothing  further 
to  do  but  to  drive  the  horse  to  the  stable.  At  the  time  of  the  acci- 
dent, he  was  not  going  a  roundabout  way  to  the  stable,  or,  as  one  of 
the  cases  expresses  it,  making  a  detour.  He  was  not  engaged  in  the 
business  of  his  employers.  But,  in  violation  of  his  duty,  so  far  from 
♦9471  ^0*n8  w**at  ke  waB  employed  to  do,  he  did  something  totally 

J  ^inconsistent  with  his  duty,  a  thing  having  no  connexion  what- 
ever with  his  employers'  service.  The  servant  only  is  liable,  and  not 
the  employers.  All  the  cases  are  reconcilable  with  that.  The  master 
is  liable  even  though  the  servant,  in  the  performance  of  his  duty,  is 
guilty  of  a  deviation  or  a  failure  to  perform  it  in  the  strictest  and  most 
convenient  manner.  But,  where  the  servant,  instead  of  doing  that 
which  he  is  employed  to  do,  does  something  which  he  is  not  employed 
to  do  at  all,  the  master  cannot  be  said  to  do  it  by  his  servant,  and 
therefore  is  not  responsible  for  the  negligence  of  the  servant  in 
doing  it. 

Gresswell,  J. — I  am  of  the  same  opinion.  For  the  reasons  given 
by  my  Lord  and  my  Brother  Maule,  I  think  the  defence  was  admissible 
under  not  guilty.  I  do  not  think  the  Lord  Chief  Justice  was  wrong  in 
allowing  the  third  plea  to  be  added  :  but,  in  the  absence  of  information 
as  to  the  case  said  to  have  been  decided  in  the  Court  of  Queen's  Bench, 
I  abstain  from  saying  anything  on  that  point.  As  to  the  main  point 
of  the  case,  I  agree,  that,  under  the  circumstances,  the  carman  cannot 
be  said  to  have  been  acting  in  the  employ  of  the  defendants  at  the  time 
the  injury  complained  of  was  done,  so  as  to  make  them  responsible  in 
damages  for  his  negligence.  No  doubt,  if  a  servant,  in  executing  the 
orders,  express  -or  implied,  of  his  master,  does  it  in  a  "negligent, 
improper,  and  roundabout  manner,  the  master  may  be  liable.  But, 
here,  the  man  was  doing  something  which  he  knew  to  be  contrary  to 
his  duty,  and  a  violation  of  the  trust  reposed  in  him.  The  expression 
used  by  him  at  the  time  he  started  upon  the  unauthorized  journey, 
showed  that  he  was  aware  that  he  was  doing  that  which  was  incon- 
sistent with  his  duty.  I  think  it  would  be  a  great  hardship  upon  the 
employers  to  hold  them  to  be  responsible  under  such  circumstances. 
*2481       *Williams,  J. — I  am  entirely  of  the  same  opinion :  and  I 

-*  must  say  I  should  have  been  extremely  sorry  if  any  authority 
could  have  been  found  which  would  compel  us  to  hold  that  this  man 
was,  at  the  time  of  the  accident  which  occurred  through  his  breach 
of  duty  and  his  negligence,  acting  in  the  employ  of  the  defendants. 
If  the  allegation  that  the  defendants  were  possessed  of  the  cart  and 
horse  which  was  being  driven  by  their  servant,  had  pointed  to  the  par- 
ticular time  of  the  committing  of  the  injury,  the  defendants  might 
have  traversed  the  inducement.  But,  here,  the  introductory  averment 
is  so  framed  as  not  to  involve  the  question  whether  at  the  time  of  the 
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accident  the  cart  and  horse  were  tinder  the  care  and  management  of 
the  defendants  by  their  servant.  The  allegation,  therefore,  was  imma- 
terial, and  not  traversable.  As  to  the  construction  of  the  222d  section 
of  the  15  &  16  Vict.  c.  76, 1  do  not  profess  to  have  formed  any 
opinion.  Rule  discharged. 

T  ... 

A  principal  is  liable  to  third  persons,  for  the  and  is  not  a  wilful  departure  from  it;  but  if 

frauds,  torts,  and  negligences  of  the  agent,  the  act  be  done  from  mere  wantonness  or  malice, 

even  though  the  conduct  of  the  agent  is  with-  the  principal  is  not  liable :  Johnson  v.  Barber, 

out  his  participation  or  consent,  provided  the  5  Oilman,  425;  Wiswall  o.  Brinson,  10  Iredell, 

act  is  done  in  the  course  of  the  employment,  554. 


-r- 
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[*24^ 


A  bill  endorsed  b/  A.  to  B.,  and  by  B.  to  C,  became  due  on  Saturday,  the  15th  of  November! 

and  was  presented,  and  dishonoured.    C.  gave  notice  of  dishonour  to  B.,  on  Monday,  the  17th] 

and  to  A.  on  the  following  day, — B.  having  given  no  notice.  I 

In  an  action  by  C.  against  A., — Held,  upon  an  issue  on  a  plea  traversing  the  notice  of  dishonour, 

that  the  notice  was  too  late. 
The  bill  was  placed  in  the  hands  of  D.  for  the  purpose  of  receiving  payment : — Held,  that  DJ 

was  sufficiently  authorized  to  give  notice  of  dishonour  on  behalf  of  the  holder. 

Assumpsit  by  endorsee  against  endorser  of  a  bill  of  exchange. 

The  declaration  stated  that  one  Green,  theretofore,  to  wit,  on  the 
12th  of  July,  1851,  made  his  bill  of  exchange  in  writing,  and  directed) 
the  same  to  Messrs.  Knight  &  Co.,  and  thereby  required  them  to  pay 
to  his  order  the  sum  of  521.  9a.,  four  months  after  the  date  thereof,  fori 
value  received,  which  period  had  elapsed  before  the  commencement  of, 
the  suit ;  that  Green  endorsed  the  bill  to  the  defendant ;  that  the  de4 
fendant  endorsed  it  to  one  Abley ;  and  that  Abley  endorsed  it  to  the) 
plaintiff,  before  it  became  due ;  and  that  Knight  &  Go.  did  not  pay  the) 
said  bill,  although  the  same  was  duly  presented  to  them  for  payment,! 
on  the  day  when  it  became  due,— of  all  which  the  defendant  then  hadj 
due  notice,  and  then,  in  consideration  of  the  premises,  promised  thel 
plaintiff  to  pay  him  the  amount  of  the  said  bill,  on  request. 

By  his  sixth  plea,  the  defendant  traversed  the  notice  of  dishonour. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  second  sitting  in 
London,  in  Michaelmas  Term  last.  It  appeared  that  the  bill  was  duly: 
presented  when  it  became  due,  viz.  on  Saturday,  the  15th  of  November, 
1851,  at  the  place  where  it  was  made  payable,  and  was  dishonoured ; 
that  the  plaintiff,  on  the  17th  of  November,  gave  notice  of  dishonour 
to  Abley,  and  on  the  18th  (through  the  agency  of  one  Delane)  gave 
notice  to  the  defendant.  I 

On  the  part  of  the  defendant,  it  was  insisted  that  the  notice  to  him, 
was  too  late,  and  that  there  was  no  ^evidence  that  the  notice  r*o5o 
given  by  Delane  was  given  with  the  authority  of  the  plaintiff,  all  L 

vol.  xin.— 21*1  IL\  *7  ft  o2  _ 
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that  was  proved,  being,  that  the  bill  had  been  placed  in  Delano's  hands 
to  obtain  payment. 

For  the  plaintiff,  it  was  insisted,  that,  inasmuch  as  the  notice  reached 
the  defendant  in  the  same  time  as  it  would  have  done  if  Abley  had 
given  it,  it  was  a  sufficient  notice,  and  that  Delane  was  duly  authorized 
to  give  the  notice ;  and  the  case  of  Turner  v.  Leech,  4  B.  &  Aid.  451 
(E.  C.  L.  R.  vol.  6),  was  referred  to. 

The  learned  judge  directed  the  jury  to  find  for  the  defendant  on  the 
sixth  issue,  reserving  leave  to  the  plaintiff  to  enter  the  verdict  for  him, 
for  the  amount  of  principal  and  interest,  if  the  court  should  be  of  opi- 
nion that  the  notice  was  sufficient. 

Hawkins,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accordingly. 

Shee,  Serjt.,  for  the  defendant,  also  obtained  a  cross-rule  nisi  to 
enter  a  verdict  for  him  on  the  third  issue  (on  a  plea  traversing  the 
endorsement  by  the  defendant  to  Abley):  but  this  rule  ultimately 
became  unimportant. 

Macnamara  (with  whom  was  Sheey  Serjt.),  now  showed  cause  against 
the  plaintiff's  rule. — The  bill  in  question  was  endorsed  by  the  defend- 
ant to  Abley,  and  by  Abley  to  the  plaintiff.  It  became  due  on  Satur- 
day, the  15th  of  November,  and  was  duly  presented,  but  not  paid.  No- 
tice of  dishonour  was  given  by  the  plaintiff  to  his  immediate  endorser, 
Abley,  on  Monday,  the  17th.  Abley  gave  no  notice  to  the  defendant : 
but,  on  Tuesday,  the  18th,  the  plaintiff,  on  his  own  account  gave  the 
defendant  notice.  That  clearly  was  out  of  time.  The  time  for  giving 
notice  of  dishonour  is  now  defined  by  well-established  and  simple  and 
*2*il1  *untf°rm  rules*  The  holder  has  one  day  after  he  knows  of  the 
-•  dishonour  of  the  bill,  to  give  notice  to  such  of  the  prior  parties 
as  he  means  to  charge ;  and  each  of  such  prior  parties  has  in  like  man- 
ner one  day.  "  It  is  not,"  as  Burrough,  J.,  says,  in  Dobree  v.  East- 
wood, 3  C.  &  P.  250  (E.  C.  L.  R.  vol.  14),  "that  the  holder  of  the  bill 
has  as  many  days  as  there  are  endorsers,  but  that  each  endorser  has 
Am  own  day"  If  such  a  notice  as  this  be  good,  it  would  follow,  that, 
in  the  case  of  twelve  endorsements,  the  holder  might  claim  twelve  days 
in  which  to  give  notice  to  the  first  endorser.  Such  a  proposition  clearly 
cannot  be  maintained.  The  rule  is,  it  is  submitted,  correctly  deduced 
from  the  cases  in  Ghitty  and  Hulme  on  Bills,  9th  edit.  p.  483,  where  it  is 
said :  "  The  holder  must,  in  order  to  subject  all  the  parties  to  actions 
at  his  suit,  give  or  forward  all  his  notices  to  every  one  of  the  endorsees, 
and  to  the  drawer,  whose  residences  he  can  ascertain,  on  the  day  after 
the  bill  or  note  was  dishonoured ;  and,  if  he  omit  to  give  or  forward 
such  direct  and  distinct  notice  to  each,  he  may  be  deprived  of  all  remedy 
against  the  omitted  party,  unless  some  other  party  to  the  bill  has  given 
him  notice  of  dishonour  in  due  time,  in  which  case  the  latter  notice 
will  enure  to  the  benefit  of  any  holder."  Again,  p.  491, — «  But,  if  any 
one  party  miss  a  day  in  duly  (?)  giving  or  forwarding  notice,  without 
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legal  excuse,  a  link  in  the  chain  of  regular  notice  is  broken,  and  all  the 
other  parties  are  primfi  facie  discharged  from  liability  to  be  sued.  So, 
if  there  are  several  endorsers  of  a  bill,  and  the  last  endorsee  and  holder 
resorts,  in  the  first  instance,  to  the  first  of  such  endorsers,  he  is  not 
entitled  to  as  many  days  as  there  are  endorsers,  to  give  notice  of  the 
dishonour  to  him,  but  must  give  it  in  the  same  time  as  he  would  have 
been  obliged  to  have  done  if  he  had  resorted  at  first  to  his  own  imme- 
diate endorser."  The  facts  in  Chapcott  v.  Curlewis,  2  M.  &  Rob.  284, 
are  almost  identical  with  those  of  the  present  case.  There,  *the  r*oco 
bill  became  due  on  Saturday,  the  28th  of  May.  The  plaintiff  '- 
living  in  Hatton  Garden,  and  not  knowing  the  address  of  the  defendant, 
did  not  apply  to  Nicholson  (his  immediate  endorser),  who  lived  in  Bow 
Street,  Covent  Garden,  until  half  past  eleven  on  Monday  night,  for 
the  address  of  the  defendant.  Nicholson  then  told  him  that  the  de- 
fendant was  a  tailor  in  Henrietta  Street,  and  the  plaintiff  sent  a  notice 
of  the  bill  being  dishonoured,  to  him,  on  the  Tuesday  morning,  which 
reached  him  in  the  course  of  the  same  day.  And  Tindal,  C.  J.,  said : 
"  I  think  the  notice  was  too  late :  the  plaintiff,  if  he  meant  to  look  to 
the  defendant,  and  not  to  his  own  immediate  endorser,  ought  to  have 
made  prompt  efforts  to  ascertain  where  the  defendant  was  to  be  found. 
Looking  to  the  fact  that  all  the  parties  reside  in  the  same  town,  I  think 
it  was  the  duty  of  the  plaintiff  to  have  made  his  inquiries  so  as  to  admit 
of  his  giving  the  defendant  notice  on  the  Monday."  In  Smith  v.  Mul- 
lett,  2  Campb.  208,  in  an  action  by  the  fourth  against  the  first  endorser 
of  a  bill  of  exchange,  all  the  parties  to  which  resided  in  London,  it 
appeared  that  the  plaintiff  received  notice  of  the  dishonour  of  the  bill, 
from  his  endorsee,  on  the  20th  of  the  month,  and  gave  notice  to  his 
immediate  endorser,  by  a  letter  put  into  the  two-penny  post-office  on 
the  evening  of  the  21st,  but  so  late  that  it  was  not  delivered  out  till 
the  morning  of  the  22d :  and  it  was  held,  that,  by  this  laches,  the 
plaintiff  had  discharged  all  the  prior  endorsers,  although  in  the  course 
of  the  22d,  notice  of  the  dishonour  was  given  both  to  the  second  en- 
dorser and  to  the  defendant.  Lord  Ellenborough  said :  "  It  is  of  great 
importance  that  there  should  be  an  established  rule  upon  this  subject ; 
and  I  think  there  can  be  none  more  convenient  than  that,  where  the 
parties  reside  in  London,  each  party  should  have  a  day  to  give  notice. 
I  have  before  said,  the  holder  of  a  bill  of  exchange  is  not,  omissis  om- 
nibus aliis  negotiis,  to  devote  himself  to  *giving  notice  of  its  r*oro 
dishonour.  It  is  enough  if  this  be  done  with  reasonable  expedi-  L 
tion.  If  you  limit  a  man  to  the  fractional  part  of  a  day,  it  will  come 
to  a  question  how  swiftly  the  notice  can  be  conveyed ;  a  man  and  a 
horse  must  be  employed,  and  you  will  have  a  race  against  .time.  But, 
here,  a  day  has  been  lost.  The  plaintiff  had  notice  himself  on  the  Mon- 
day, and  does  not  give  notice  to  his  endorser  till  the  Wednesday.  If  a 
party  has  an  entire  day,  he  must  send  off  his  letter  conveying  the  no- 
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tice  within  post  time  of  that  day.  The  plaintiff  only  wrote  the  letter 
to  Aylett  on  the  Tuesday.  It  might  as  well  have  continued  in  his 
writing-desk  on  the  Tuesday  night,  as  lie  at  the  post-office.  He  has 
clearly  been  guilty  of  laches,  by  which  the  defendant  is  discharged." 
In  Marsh  t>.  Maxwell,  2  Campb.  210,  n.,  the  same  learned  judge  ruled, 
that,  upon  the  dishonour  of  a  bill,  it  is  not  enough  that  the  drawer  or 
endorser  receives  notice  in  as  many  days  as  there  are  subsequent  en* 
dorsees,  unless  it  is  shown  that  each  endorsee  gave  notice  within  a  day 
after  receiving  it ;  as,  if  any  one  has  been  beyond  the  day,  the  drawer 
and  prior  endorsers  are  discharged.  In  Turner  v.  Leech,  4  B.  &  Aid. 
451  (E.  0.  L.  B.  vol.  6),  the  endorser  of  a  bill  of  exchange  which  had 
been  dishonoured,  and  which  a  subsequent  endorser  had  made  his  own 
by  laches,  paid  the  bill,  and  immediately  gave  notice  of  dishonour  to 
the  defendant,  a  prior  endorser ;  and  it  was  held,  that  the  plaintiff 
could  not  recover  the  amount,  although  it  appeared  that  the  defendant, 
in  case  successive  notices  had  been  given  by  all  the  parties  on  the  bill, 
could  not  have  received  notice  of  dishonour  at  an  earlier  period.  It  is 
clear,  therefore,  that  this  notice  was  not  in  time.  Then,  there  being 
no  evidence  to  show  that  Delane  had  authority  to  give  notice  of  disho- 
nour on  behalf  of  the  plaintiff,  his  notice  cannot  avail  as  a  notice  by  a 
party  to  the  bill.  As  was  observed  by  Lord  Ellenborough,  in  Stewart 
*254.T  Vt  Bennett,  ^  Campb.  177,  « the  notice  must  *come  from  the 
-*  person  who  can  give  the  drawer  or  endorser  his  immediate  remedy 
upon  the  bill ;  otherwise,  it  is  merely  an  historical  fact."  [Jervis, 
C.  J. — The  bill  was  left  with  Delane  by  the  plaintiff  for  the  purpose 
of  receiving  payment  of  it.  It  certainly  did  not  appear  that  Delane 
had  any  express  authority  to  give  notice  of  dishonour  to  the  defendant. 
But  I  do  not  think  such  strict  proof  of  agency  was  necessary.] 

Hawkins,  in  support  of  his  rule. — The  notice  in  this  case  would  in- 
disputably have  been  good,  had  it  come  from  Abley  to  the  defendant. 
[Cresswell,  J. — If  the  plaintiff  meant  to  treat  the  defendant  as  his 
immediate  endorser,  he  ought  to  have  given  him  notice  on  the  Monday.] 
Is  the  plaintiff  to  suffer  from  the  laches  of  Abley  ?  [Maulb,  J. — Yes. 
It  may  be  that  Abley  had  no  cause  of  action  against  his  endorser  on 
the  bill,  and  therefore  of  course  he  would  give  no  notice.  Jervis,  C. 
J. — Suppose  there  were  twelve  endorsers,  could  the  holder  give  a  notice 
to  each  of  them,  from  the  last  to  th^.  first,  on  twelve  successive  days  ?] 
It  is  submitted  he  might.  [Jervis,  C.  J. — All  the  authorities  are 
opposed  to  that.]  There  is  none  that  is  precisely  in  point.  [Jervis, 
C.  J. — Could  Abley  have  brought  an  action  against  Tipper  upon  this 
notice  ?]  Clearly  he  might :  the  holder  might  for  that  purpose  be  con- 
sidered as  his  agent.  [Maule,  J. — The  holder  is  not  the  agent  of  his 
endorser:  but  the  endorser  is  the  agent  of  the  holder;  and  the  latter 
may  avail  himself  of  a  notice  given  by  the  former,  if  given  in  time ;(«) 

(a)  See  Lysaght  v.  Bryant,  9  C.  B.  46  (B.  C.  L.  R.  voL  67). 
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but  the  endorser  cannot  avail  himself  of  a  notice  irregularly  given  by 
the  holder.]  The  defendant  here  had  notice  as  soon  as  he  was  entitled 
to  have  it.  [Maule,  J. — The  rule  is,  that  each  has  a  day ;  not  that 
the  holder  has  a  day  for  each  endorser.]  *In  Wilson  v.  Swabey,  f])(9.- 
1  Stark.  N.  P.  C.  34,  Lord  Ellenborough  lays  it  down,  without  *• 
any  qualification,  that  notice  from  any  person  who  is  a  party  to  the 
bill,  is  sufficient.  So,  in  Chapman  v.  Keane,  3  Ad.  &  E.  193,  4  N.  & 
M.  607  (E.  C.  L.  R.  vol.  30),  it  was  held  that  the  holder  of  a  bill  is 
entitled  to  avail  himself  of  notice  of  dishonour  given  by  any  party  to 
the  bill :  and  therefore  an  endorsee,  who  has  endorsed  over,  and  is  not 
the  holder  at  the  time  of  the  maturity  and  dishonour,  may  give  notice 
at  such  time  to  an  earlier  party,  and,  upon  afterwards  taking  up  the 
bill  and  suing  such  party,  may  avail  himself  of  such  notice.  And,  in 
Harrison  v.  Ruscoe,  15  M.  &  W.  231,f  a  bill  of  exchange  was  drawn  by 
H.,  and  endorsed  by  him  to  B.,  and  by  B.  to  C,  in  whose  hands  it  was 
dishonoured.  C.'s  attorney  gave  notice  of  dishonour  in  due  time  to  A., 
but  by  mistake  stated  therein  that  he  was  directed  by  B.  (from  whom 
he  had  no  authority)  to  apply  for  payment  of  the  bill :  and  it  was  held, 
that  the  notice  of  dishonour  was  sufficient,  notwithstanding  this  misre- 
presentation,— the  only  effect  of  which  was,  to  give  A.  every  defence 
against  C.  that  he  would  have  had  if  the  notice  had  really  been  given 
byB. 

Jervis,  C.  J. — It  seems  to  me  that  the  rule  laid  down  in  Chitty  and 
Hulme  is  the  correct  rule,  and  that,  if  the  holder  of  a  bill  of  exchange 
wishes  to  avail  himself  of  a  notice  of  dishonour  given  by  him  to  a  remote 
endorser,  he  must  give  it  within  the  time  within  which  he  is  by  law 
required  to  give  it  to  his  immediate  endorser :  and  he  cannot  avail 
himself  of  his  laches,  to  gain  another  day.  If  he  could,  the  consequence 
which  has  been  pointed  out  would  follow,  viz.  that,  if  there  were  twenty 
endorsers,  he  would  have  twenty  days  within  which  to  give  notice  to 
the  first  of  them.  The  rule  is  correctly  laid  down  by  Burrough,  J.,  in 
Dobree  v.  Eastwood,  that  the  holder  has  his  day  to  give  notice  to  any 
party  he  *may  seek  to  charge,  and  that  each  of  the  prior  en-  r*2pfi 
4orsers  in  turn  has  his  day.  Each  has  one  day  to  give  notice  *- 
to  all  the  parties  against  whom  he  intends  to  enforce  his  remedy.  That 
is  the  result  of  all  the  decisions.  No  doubt  it  is  settled,  that  the  holder 
need  not  himself  have  given  all  the  notices ;  he  may  avail  himself  of  a 
notice  duly  given  by  any  other  party  to  the  bill.  That  was  decided  in 
Chapman  v.  Keane,  3  Ad.  &  E.  193,  4  N.  &  M.  607  (E.  C.  L.  R.  vol. 
30).  And  in  Harrison  v.  Ruscoe,  15  M.  &  W*  231,f  Parke,  B.,  com- 
menting upon  that  case,  says :  "  The  notice,  by  the  terms  of  the  rule, 
as  laid  down  by  the  Court  of  Queen's  Bench,  must  be  given  in  due  time 
by  the  party  to  the  bill,  that  is,  in  due  time  if  he  himself  were  suing." 
That,  in  fact,  is  recognising  the  rule  as  stated  in  Chitty  and  Hulme. 
The  notice  upon  which  the  plaintiff  relies  in  this  case,  is,  his  own 
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notice :  and  he  must  show  that  that  was  given  in  due  time.  He  gave 
notice  in  due  time  to  Abley,  his  immediate  endorser;  but  he  did  not 
give  due  notice  to  the  defendant.  I  am,  therefore,  of  opinion  that  he 
has  by  his  laches  released  the  defendant ;  and  consequently  the  rule 
which  has  been  obtained  to  enter  the  verdict  for  the  plaintiff  on  the 
sixth  issue,  must  be  discharged.  The  cross-rule,  which  now  becomes 
unnecessary,  will  also  be  discharged. 

Maule,  J. — I  am  of  the  same  opinion.  The  cases  cited  are  not  dis- 
tinguishable in  principle  from  the  case  in  hand.  The  rule  is,  that  the 
party  who  is  sought  to  be  charged  upon  the  bill,  is  entitled  to  prompt 
notice  of  its  dishonour  by  the  acceptor.  Where  the  parties  live  in  the 
same  town,  it  has  been  said  that  the  notice  must  be  given  in  time  to  be 
received  in  the  course  of  the  day  next  after  the  dishonour  of  the  bill, 
or  after  the  party  giving  the  notice  had  himself  received  notice  of  dis- 
honour. There  must  be  due  diligence, — not  that  the  party  is  bound  to 
*nr7-i  neglect  all  other  business,  and,  the  moment  he  ^receives  notice, 
-*  send  a  notice  to  those  he  means  to  charge.  He  has  a  whole  day, 
and  so  much  more  as  will  enable  him,  using  due  diligence,  to  commu- 
nicate the  notice  to  the  party  sought  to  be  charged.  A  day  is  not  in 
all  cases  the  limit.  If  there  are  many  endorsers,  and  the  notice  in 
fact  travels  through  them  all,  if  there  has  been  no  want  of  diligence 
between  any  two  of  them,  whatever  time  is  occupied,  the  notice  will  be 
good.  Although  it  looks  extremely  plausible,  the  rule  is  not  that  each 
endorser  has  a  day;  but  the  rule  is,  that  due  diligence  shall  be  ob- 
served, in  the  actual  state  of  circumstances  in  which  the  notice  is  given. 
Here,  the  plaintiff,  if  he  meant  to  charge  the  defendant,  should  have 
given  him  notice  on  the  day  after  the  dishonour  of  the  bill,  there  being 
nothing  to  prevent  his  doing  so.  He  has,  therefore,  by  his  laches  dis- 
charged the  defendant.  I  therefore  concur  with  the  Lord  Chief  Jus- 
tice in  thinking  that  this  rule  should  be  discharged. 

The  rest  of  the  court  concurring,  Rule  discharged. 

Notice  of  the  protest  of  a  bill  may  be  trans*  guson,  4  Leigh,  37 ;  Simpson  v.  Tierney,  5 

mitted,  through  the  several  endorsers,  to  the  Humphrey,  419 ;  American  Life  and  Trust  Co. 

drawer;  and  though  the  route  may  be  cir-  v.  Emerson,  4  Smedes  k  Marshall,  177 ;  S  afford 

enitous,  and    delay  be  occasioned,  yet  such  «.  Wyckoff,  1  Hill,  It ;  Whitman  «.  Farmers' 

notice,  sent  with  due  diligence  throughout,  will  Bank,  8  Porter,  258 ;  Etting  v.  The  Schuylkill 

render  the  drawer  and  all  the  endorsers  liable :  Bank,  2  Barr,  355 ;  Smith  v.  Roach,  7  B.  Mon- 

Triplelt  v.  Hunt,  3  Dana,  128.      Each  party  roe,  17 ;  Carmena  e.  The  Bank  of  Louisiana,  1 

has  a  full  day  to  give  notioe,  bat  the  over  dili-  Louis.  Ann.  Rep.  369 ;  Crocker  v.  GetcheU,  10 

gonce  of  one  shall  not  be  allowed  to  compen-  Sheploy,  392. 
sate  the  default  of  another :  see  Brown  v.  Fer- 
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♦DUNCAN  v.  TINDALL.    Jan.  25.  [*258 

An  action  will  not  lie  for  the  breach  of  an  executory  contract  for  the  sale  or  transfer  of  a  ship, 
unless  the  contract  contains  a  reoital  of  the  certificate  of  registry,  pursuant  to  the  8  k  9  Vict, 
c.  89,  s.  84. 

This  was  an  action  of  assumpsit  for  the  non-completion  of  an  agree- 
ment for  the  purchase  of  a  ship. 

The  first  count  of  the  declaration  stated  that  the  plaintiff,  before  and 
at  the  time  of  the  making  of  the  contract  by  the  defendant  thereinafter 
mentioned,  was  the  legal  owner  of,  and  entitled  to  sell  and  transfer  to 
the  defendant,  the  ship  or  vessel  thereinafter  mentioned :  that  there- 
upon, theretofore,  to  wit,  on  the  26th  of  June,  1852,  in  consideration 
that  the  plaintiff,  at  the  request  of  the  defendant,  would  agree  with  the 
defendant  to  sell  and  transfer  to  the  defendant,  and  to  concur  in  doing 
every  act  and  thing  on  his  part  to  sell  and  transfer  to  the  defendant, 
a  certain  ship  or  vessel  of  the  plaintiff  called  the  The  Midas,  at  and  for 
a  certain  price  then  and  there  agreed  upon  between  them,  to  wit,  the 
Bum  of  2700!.,  to  be  paid  in  manner  then  also  agreed  upon  between  them 
in  that  behalf,  to  wit,  one  half  in  cash,  and  one  half  by  bills  of  ex- 
change at  six  months,  to  wit,  from  the  day  and  year  aforesaid,  he  the 
defendant  then  promised  the  plaintiff  that  he  would  accept  such  sale 
and  transfer  of  the  said  ship  or  vessel  of  and  from  the  plaintiff,  and 
pay  for  the  same  upon  the  terms  aforesaid :  that  the  plaintiff,  trusting 
to  the  said  promise  of  the  defendant,  had  always  thence  hitherto  been 
ready  and  willing  to  sell  and  transfer  to  the  defendant,  and  to  concur 
in  doing  everything  on  his  part  to  sell  and  transfer  to  him,  upon  the 
terms  aforesaid,  the  said  ship  or  vessel,  and  had  performed  everything 
on  his,  the  plaintiff's,  part,  until  he  was  so  discharged  as  thereinafter 
mentioned;  and  did  afterwards,  and  within  a  reasonable  time  in  that 
behalf,  to  wit,  on,  &c,  make  and  execute  to  the  defendant  upon  r*n~Q 
♦the  said  terms,  a  deed  of  transfer  of  the  said  ship  or  vessel,  *• 
according  to  the  law  and  statute  in  that  behalf,  and  did  then  tender 
and  offer  to  deliver,  and  would  then  have  delivered,  the  same,  so  exe- 
cuted as  aforesaid,  to  the  defendant,  if  the  defendant  would  then  have 
accepted  the  same  and  such  transfer  as  aforesaid, — of  all  which  pre- 
mises the  defendant  then  had  due  potice :  Breach,  that  the  defendant 
had  not  at  any  time,  although  more  than  a  reasonable  time  for  his  so 
dbing  had  elapsed  afterwards  and  before  the  commencement  of  the  suit, 
accepted  the  said  sale,  transfer,  or  deed,  so  executed  as  aforesaid,  nor 
in  any  manner  paid  the  said  price,  or  any  part  thereof,  in  money  or 
bills,  or  otherwise ;  and  then,  and  before  any  breach  of  the  contract 
by  the  plaintiff,  wholly  discharged  the  plaintiff  from  doing  any  other 
or  further  act  towards  the  completion  of  the  said  sale  and  transfer ; 
and  then  declared  that  he,  the  defendant,  never  would  complete  the 
same,  or  fulfil  his  contract  in  that  behalf,  but  had  wholly  neglected  and 
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refused  so  to  do ;  whereby  the  plaintiff  had  not  only  lost  and  been  de- 
prived of  all  the  benefit  and  advantage  which  he  would  otherwise  hare 
derived  and  acquired  from  the  fulfilment  by  the  defendant  of  his  pro* 
mise  aforesaid,  but  had  been  put  to  great  costs  and  charges,  &c. 

There  was  also  a  count  upon  an  account  stated. 

Plea,  amongst  others,  non  assumpsit. 

The  cause  was  tried  before  Jervis,  G.  J.,  at  the  last  Summer  Assizes 
at  Guildford.  It  appears  that  the  defendant  had  entered  into  a  verbal 
contract  with  the  plaintiff  for  the  purchase  of  the  ship  Midas,  for  2700Z., 
to  be  paid  for,  one  half  in  cash,  and  the  residue  by  bills  at  six  months ; 
and  that  there  was  no  bill  of  sale  or  other  agreement  in  writing. 

On  the  part  of  the  defendant,  it  was  insisted  that  the  plaintiff  was 

precluded  from  recovering,  by  the  ship  registry  act,  8  &  9  Vict.  c.  89,  s. 

*2fi01  34,  for  want  "of  a  bill  of  *sale,  or  other  instrument  in  writing, 

J  containing  a  recital  of  the  certificate  of  registry  of  such  ship  or 

vessel,  or  the  principal  contents  thereof." 

A  verdict  was  found  for  the  plaintiff,  damages  3002. ;  leave  being  re* 
served  to  the  defendant  to  move  to  enter  a  verdict  for  him  on  the  issue 
raised  on  non  assumpsit,  if  the  court  should  be  of  opinion  that  the 
objection  was  well  founded. 

Shee,  Serjt.,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accord- 
ingly. He  referred  to  Hughes  v.  Morris,  2  De  Gex,  M'N.  &  G.  349, 
and  M'Calmont  v.  Rankin,  2  De  Gex,  M'N.  &  G.  403. 

Channell,  Serjt.,  and  Lush,  now  showed  cause. — The  question  is, 
whether  an  executory  contract  for  the  sale  of  a  ship  is  valid,  in  the  ab- 
sence of  a  bill  of  sale,  or  other  instrument  in  writing,  containing  a  re- 
cital of  the  certificate  of  registry  of  the  ship,  or  the  principal  contents 
thereof.  The  8  &  9  Vict.  c.  89,  s.  34,  does  not  apply  to  an  executory 
contract.  Upon  the  earliest  ships'  registry  act,  26  G.  3,  c.  60,  s.  17, 
ifr  was  doubtful  whether  it  extended  to  executory  contracts.  The  34  G. 
3,  c.  68,  s.  14,  which  was  passed  to  remove  that  doubt,  expressly  in- 
cludes contracts  or  agreements  to  transfer.  Under  that  statute,  the 
present  objection  might  avail.  In  the  6  G.  4,  c.  110,  however,  which 
consolidated  the  law  upon  this  subject,  the  words  are  different, — the 
alteration  probably  being  occasioned  by  Biddell  v.  Leeder,  1  B.  &  C. 
327  (E.  C.  L.  R.  vol.  8),  2  D.  &  R.  449  (E.  C.  L.  R.  vol.  16),  and 
Mortimer  v.  Fleeming,  4  B.  &  C.  120  (E.  C.  L.  R.  vol.  10),  6  D.  &  R.  176 
E.  C.  L.  R.  vol.  16).  The  31st  section  of  that  act, — which  is  precisely 
the  same  as  the  3  &  4  W.  4,  c.  55,  s.  31,  and  8  &  9  Vict.  c.  89,  s.  34, 
— enacted,  « that,  when  and  so  often  as  the  property  in  any  ship  or  ves- 
sel, or  any  part  thereof,  belonging  to  any  of  His  Majesty's  subjects, 
*2fill  8^a^>  a^ter  registry  thereof,  be  sold  to  any  other  or  others  of  His 
-*  *Majesty's  subjects,  the  same  shall  be  transferred  by  bill  of  sale, 
or  other  instrument  in  writing,  containing  a  recital  of  the  certificate 
of  registry  of  such  ship  or  vessel,  or  the  principal  contents  thereof,  other- 
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wise  such  transfer  shall  not  be  valid  or  effectual  for  any  purpose  whatever, 
in  law  or  in  equity."  In  Abbott  on  Shipping,  5th  edit,  (the  last  published 
in  the  noble  author's  lifetime),  p.  50,  it  is  said:  "Upon  the  subject  of 
transfer  of  property,  it  seems  fit  to  notice  a  distinction  between  this  and 
the  former  statutes.  A  recital  of  the  certificate  of  registry  is  not  now 
made  necessary  to  the  validity  of  an  executory  contract  or  agreement  for 
the  transfer  of  property,  as  was  expressly  required  by  the  34  G.  3,  c.  68, 
s.  14."  In  the  case  mainly  relied  on  for  the  defendant,  Hughes  v.  Mor- 
ris, 2  De  Gex,  M'N.  k  G.  349,  the  bill  was  for  a  specific  performance 
of  the  contract ;  and  it  might  well  be  that  a  court  of  equity  would  not 
enforce  specific  performance  of  a  contract  which  would  be  in  violation 
of  the  statute.  The  effect  of  a  decree  in  favour  of  the  plaintiff  there 
would  have  been,  to  effect  a  transfer  of  the  ship.  Here,  the  plaintiff 
only  claims  damages  for  not  transferring  it.  Lord  Cranworth  in  that 
case  seems  rather  to  adopt  Lord  Tenterden's  view. 

Shee,  Serjt.,  and  E.  Clarke,  in  support  of  the  rule. — The  passage 
relied  on  from  the  5th  edition  of  Abbott  on  Shipping,  p.  50,  is  disposed 
of  by  the  case  of  Hughes  v.  Morris.  The  14th  section  of  the  34  G. 
3,  c.  68,  recites  that  "  whereas,  by  an  act  passed  in  the  26th  of  G.  3 
(c.  60,  s.  17),  it  is,  amongst  other  things,  enacted,  that,  when  and  so 
often  as  the  property  in  any  ship  or  vessel  belonging  to  any  of  His 
Majesty's  subjects  shall  be  transferred  to  any  other  or  others  of  His 
Majesty's  subjects,  in  whole  or  in  part,  the  certificate  of  the  registry 
of  such  ship  or  vessel  shall  be  truly  and  accurately  recited  in  words  at 
length  in  the  bill  or  other  instrument  of  *sale  thereof,  and  that  r*n£9 
otherwise  such  bill  of  sale  shall  be  utterly  null  and  void  to  all  ** 
intents  and  purposes ;  and  whereas  doubts  have  arisen  whether,  by  the 
said  provision,  every  transfer  of  property  in  any  ship  or  vessel  is 
required  to  be  made  by  some  bill  or  other  instrument  in  writing,  and 
whether  contracts  or  agreements  for  the  transfer  of  such  property  may 
not  be  made  without  any  instrument  in  writing :"  and  then  proceeds  to 
enact  "  that  no  transfer,  contract,  or  agreement  for  transfer,  of  property 
in  any  ship  or  vessel,  made,  or  intended  to  be  made,  after  the  1st  of 
January,  1795,  shall  be  valid  or  effectual  for  any  purpose  whatsoever, 
either  in  law  or  in  equity,  unless  such  transfer,  or  contract  or  agreement 
for  transfer,  of  property  in  such  ship  or  vessel,  shall  be  made  by  bill 
of  sale,  or  instrument  in  writing,  containing  such  recital  as  prescribed 
by  the  said  recited  act."  By  the  6  G.  4,  c.  105, — which  recites  that 
"  whereas  the  laws  of  the  customs  have  become  intricate  by  reason  of 
the  great  number  of  the  acts  relating  thereto  which  have  been  passed 
through  a  long  series  of  years ;  and  whereas  it  is  therefore  highly 
expedient  for  the  interests  of  commerce  and  the  aid  of  justice,  and 
also  for  affording  convenience  and  facility  to  all  persons  who  may  be 
subject  to  the  operation  of  those  laws,  or  who  may  be  authorized  to 
act  in  the  execution  thereof,  that  all  the  statutes  now  in  force  relating 
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to  the  customs  should  be  repealed,  and  that  the  purposes  for  which 
they  have  from  time  to  time  been  made  should  be  secured  by  new 
enactments,  exhibiting  more  perspicuously  and  compendiously  the 
various  provisions  contained  in  them," — the  34  G.  3,  c.  68,  is  repealed, 
together  with  all  the  acts  relating  to  the  customs.  [Jervis,  C.  J. — 
The  customs  acts  and  the  ship's  registry  acts  are  always  enacted 
together  as  one  code.]  The  recital  above  mentioned  shows  that  there 
*9A31  was  n0  ^ntent^on  on  the  part  of  the  legislature  to  make  any  *sub- 
-*  stantial  alteration  in  the  enactments,  but  merely  to  re-enact  the 
former  provisions  "more  perspicuously  and  compendiously."  Then, 
the  6  G.  4,  c.  110,  s.  1,  recites  the  recital  of  the  6  G.  4,  c.  105,  and 
further  recites,  that,  "  whereas  by  the  said  act  all  the  laws  relating  to 
the  registering  of  British  vessels  will  be  repealed,  and  it  is  expedient 
to  make  regulations  for  the  registering  of  such  ships  and  vessels,  after 
such  repeal  shall  have  effect ;"  and,  after  making  various  provisions  for 
the  registering  of  British  vessels,  it  enacts  in  s.  31,  « that,  when  and 
so  often  as  the  property  in  any  ship  or  vessel,  or  any  part  thereof, 
belonging  to  any  of  His  Majesty's  subjects,  shall,  after  registry 
thereof,  be  sold  to  any  other  or  others  of  His  Majesty's  subjects,  the 
same  shall  be  transferred  by  bill  of  sale,  or  other  instrument  in 
writing,  containing  a  recital  of  the  certificate  of  registry  of  such  ship 
or  vessel,  or  the  principal  contents  thereof,  otherwise  such  transfer 
shall  not  be  valid  or  effectual  for  any  purpose  whatever,  either  in  law 
or  in  equity."  And  this  provision  is  re-enacted  in  terms  in  the  3  &  4 
W.  4,  c.  55,  s.  31,  and  8  &  9  Vict.  c.  89,  s.  34.  The  legislature  do  not 
profess  to  alter  the  law.  The  policy  of  all  the  acts  is  identical ;  their 
object  was,  the  protection  of  the  public,  not  the  rights  of  the  parties 
merely.  Lord  Eldon,  in  Maestaer  v.  Gillespie,  11  Yes.  625,  speaking 
of  Hibbard  v.  Rolleston,  3  Bro.  C.  C.  571,  says  that  the  ground  of  the 
judgment  there  was  "  that  the  policy  of  the  act  of  parliament  26  G. 
3,  c.  60,  was,  to  make  the  instrument  so  defective  void  to  all  intents 
and  purposes ;  and  the  object  of  that  policy  could  not  be  attained,  if 
such  a  thing  as  an  equitable  title  to  the  ship  could  subsist ;  as  parties 
might  rest  upon  their  equitable  title,  without  desiring  the  legal  title. 
The  object  being,  that  there  should  be  a  public  registry,  accessible,  of 
the  ownership  of  all  vessels  navigating  to  and  from  the  British  domi- 
nions, the  legislature  had  declared  that  this  object  should  *be 
secured  by  a  bill  of  sale  that  should  be  such  in  form  and  contents 
as  to  manifest  all  the  circumstances  necessary  to  secure  the  knowledge 
who  were  the  owners  from  time  to  time ;  by  which  the  history  of  the 
ship  from  the  moment  she  was  built  might  be  pursued."  And  in  the 
same  case,  Sir  W.  Grant,  M.  R.,  says, — p.  642 :  « It  is  to  be  con- 
sidered that  this  act  (34  G.  3,  c.  68)  was  framed,  not  for  the  purpose 
of  ascertaining  the  rights  of  parties  against  each  other,  or  protecting 
them  from  fraud,  but  with  the  view  to  a  great  purpose  of  publi: 
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policy;  and  the  act  in  all  its  provisions  compels  them  to  observe 
regulations,  not  in  any  degree  requisite  for  their  own  private  interests, 
in  order  to  accomplish  the  ends  of  the  act."  Again,  Lord  Eldon 
says,  in  Ex  parte  Yallop,  15  Ves.  60,  66, — "  These  two  acts  of  par- 
liament,— 26  G.  3,  c.  60,  and  34  G.  3,  c.  68, — were  drawn  upon  this 
policy,  that  it  is  for  the  public  interest  to  secure  evidence  of  the  title 
to  a  ship,  from  her  origin  to  the  moment  in  which  you  look  back  to  her 
history ;  how  far  throughout  her  existence  she  has  been  British-built 
and  British-owned.  They  go  so  far  as  to  declare,  that,  notwithstanding 
any  transfer,  any  sale,  or  any  contract,  if  the  purpose  is  not  executed 
in  the  mode  and  form  prescribed  by  the  act,  it  shall  be  void  to  all 
intents  and  purposes.  The  consequence,  established  by  positive  and 
repeated  decisions,  is,  that,  upon  a  contract  for  the  purchase  of  a 
ship,  which  it  may  be  supposed  might  have  been  executed  without 
public  mischief,  though,  by  force  of  that  contract,  and  by  operation 
of  law,  the  purchaser  would  be  the  owner  in  equity  from  the  moment  of 
the  purchase,  and  the  vendor  from  that  moment  would  be  divested  of 
all  interest,  yet  it  is  decided  that  these  acts  are  so  imperative,  that,  if 
they  rest  upon  the  contract,  it  cannot  be  said  of  a  ship,  as  of  an  estate, 
that,  by  operation  of  law,  and  by  force  of  the  contract,  the  ownership  is 
changed."  The  policy  of  the  acts  is  similarly  stated  by  Lord  Kenyon 
*in  Rolleston  v.  Smith,  4  T.  R,  161.  The  reasoning  of  Lord  r*ofic 
Justice  Knight  Bruce,  in  Hughes  v.  Morris,  is  perfectly  conclu-  ** 
sive.  » The  question  before  us,"  he  says,  "turns  upon  the  construc- 
tion of  the  34th  section  of  the  8  &  9  Vict.  c.  89,  assisted  more  or  less 
by  the  residue  of  the  act.  It  is  a  section  differing,  in  phraseology  at 
least,  from  the  law  upon  the  same  portion  of  the  subject  as  it  had  at 
some  time  before  existed;  a  difference  which  has  been  plausibly  con- 
tended to  have  a  bearing  upon  the  construction,  and  certainly  is  not  to 
be  disregarded  entirely.  It  is  clear  that  the  legislature  considered  itself 
as  providing  for  that  which  was  a  matter  of  public  policy,  of  general 
interest,  when  it  thus  provided.  Now,  this  is  the  case  of  a  part  of  a 
vessel  belonging  to  some  or  one  of  the  Queen's  subjects,  and  registered, 
that  has  *been  sold  to  another  of  the  Queen's  subjects,  in  this  sense  that 
it  has  been  contracted  to  be  sold  by  an  agreement  in  writing ;  one  of 
the  provisions  of  the  agreement  being,  that  the  purchaser  shall  be  at 
the  risk  of  the  vessel  and  stores  from  the  time  of  the  knocking  down 
of  the  hammer,  which  is  a  time  either  simultaneous  in  effect  with  the 
signature  of  the  contract,  or  previous  to  it.  The  contract  does  not,  to 
any  extent,  or  in  any  manner,  either  accurate  or  inaccurate,  recite  the 
certificate  of  registry.  It  is  said  that  this  is  of  no  importance,  because 
the  contract  is  not  a  bill  of  sale ;  and  that,  although  it  is  an  instru- 
ment in  writing,  yet  it  does  not  affect  a  transfer.  The  distinction  ap- 
pears to  be  immaterial  with  regard  to  the  equitable  principles  which 
are  here  called  into  action.    What  the  legislature  had  in  view,  was,  not 
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merely,  as  I  apprehend,  the  passing  or  not  passing  of  what  we  call  the 
legal  estate,  but  substantially  this, — that,  whenever  property  in  a  ves- 
sel should  be  changed,  it  should  be  changed  in  a  particular  way.  Now, 
whether  there  is  a  sale,  or  a  contract  for  a  sale,  can  make  no  differ- 
ence. A  contract  for  a  sale  is,  in  the  view  of  a  court  of  equity, 
*2ftf1  *a  sa*e '  Aether  an  actual  transfer  is  made,  is  of  no  conse* 
-■  quence,  if  a  transfer  is  agreed  to  be  made,  because  that  which  is 
agreed  to  be  done  is,  in  the  view  of  a  court  of  equity,  for  many  pur- 
poses, held  to  be  done.  If  the  argument  were  to  prevail,  that  what 
this  act  directs  with  respect  to  a  sale  or  transfer,  does  not  extend  to  a 
contract  for  sale,  or  a  contract  to  transfer,  we  should,  in  effect,  as  it 
seems  to  me,  be  repealing  so  much  of  the  statute ;  because  the  legal 
title  might  remain  unchanged  upon  the  registry,  and  the  equitable  inte- 
rest might  be  continually  the  subject  of  transmission  from  person  to 
person  in  a  manner  utterly  contravening  the  provisions  of  the  act  of 
parliament.  A  court  of  equity  is  bound  to  follow  the  law,  where  the 
public  interest  is  concerned."  The  subject  came  again  under  discus- 
sion, before  Lord  St.  Leonards,  in  M'Calmont  v.  Rankin,  2  De  Gex, 
M'N.  &  G.  403,  where  his  lordship  held  that  the  provisions  of  the  ship's 
registry  acts  apply  equally  to  contracts  as  to  sales ;  and,  in  the  course 
of  a  very  luminous  judgment,  he  says :  "  I  apprehend  the  true  construc- 
tion of  the  statutes  of  the  3  &  4  W.  4,  c.  55,  and  8  &  9  Vict.  c.  89,  to 
be,  that  no  contract  can  be  valid  unless  it  complies  with  the  conditions 
prescribed  in  those  acts.  The  legislature,  as  it  appears  to  me,  did  not 
by  the  recent  acts  abolish  or  repeal  the  law  as  regards  the  regulation 
of  contracts,  but  it  continued  in  a  general  form  the  same  regulations  as 
to  contracts  whieh  had  theretofore  been  imposed ;  and  I  think  those 
general  terms  are  sufficient,  so  as  to  require  that  every  contract  shall 
be  registered  in  compliance  with  the  acts."  In  Camden  v.  Anderson, 
5  T.  R.  709,  two  partners  purchased  a  ship  under  a  bill  of  sale,  con- 
formable to  the  26  G.  3,  c.  60 ;  afterwards,  they  took  in  two  other 
partners,  but  there  was  no  transfer  of  the  ship  to  them  jointly  with  the 
others :  and  it  was  held  that  the  four  partners  had  not  an  insurable 
*9rt7-i  interest  in  the  freight  of  the  ship.  And  *see  Rolleston  v.  Hib- 
^{  J  bert,  3  T.  R.  406.  In  Biddell  v.  Leeder,  1  B.  &  C.  327  (E.  C. 
L.  R.  vol.  8),  2  D.  &  R.  499  (E.  C.  L.  R.  vol.  16),  where  it  was  held 
that  an  executory  agreement  to  transfer  a  share  of  a  vessel,  was  void 
by  the  34  G.  3,  c.  68,  s.  14,  unless  it  contained  a  recital  of  the  certifi- 
cate of  registry,  Holroyd,  J.,  says :  "  The  object  of  the  register  acts 
is  said  to  be,  the  disclosure  of  persons  beneficially  interested  in  ships. 
Such  a  construction  must  therefore  be  put  upon  those  acts  as  will  carry 
that  intention  into  effect.  But,  if  we  were  to  decide  that  this  agree- 
ment is  not  within  the  34  G.  3,  c.  68,  s.  14,  we  should  both  take  it  out 
of  the  words,  and  defeat  the  object  of  the  enactment.  The  26  G.  3, 
c.  60,  s.  10,  requires,  before  a  registry  is  made  of  any  ship,  that  an 
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oath  should  be  taken,  disclosing  all  the  persons  beneficially  interested 
therein ;  and  the  subsequent  provisions  relating  to  the  endorsements  on 
the  certificate,  and  the  recitals  in  every  transfer,  have  the  same  object 
in  view.  Here,  the  bargain  was  for  a  present  price,  to  be  immediately 
secured,  with  legal  interest ;  an  agreement  was  made  on  the  one  part 
to  sell,  on  the  other  to  buy,  and  the  benefit  on  each  side  was  to  arise 
immediately ;  that  makes  the  instrument  operate  as  a  present  sale." 
[Maule,  J. — No  doubt,  this  was  a  present  sale,  if  operative  at  all.] 
If  a  sale,  it  is  by  the  express  words  of  the  statute  void  for  all  pur- 
poses. 

[A  question  arose  as  to  whether  a  contract  for  the  sale  of  a  ship  was 
a  contract  for  the  sale  of  a  chattel,  within  the  17th  section  of  the  29 
Car.  2,  c.  3.  This  point  was  discussed  at  considerable  length ;  and  the 
following  cases  were  referred  to, — Saunderson  v.  Jackson,  2  Bos.  &  P. 
238,  Carrington  v.  Roots,  2  M.  &  W.  248,  |  Scott  v.  The  Eastern  Coun- 
ties Railway  Company,  12  M.  k  W.  33,  f  and  Morton  v.  Tibbett,  15 
Q.  B.  428  (E.  C.  L.  R.  vol.  69) :  the  court,  however,  pronounced  no 
opinion  upon  it.] 

Jervis,  C.  J. — I  am  of  opinion  that  this  rule  should  *be  made  r*ofio 
absolute.  I  must  confess  it  is  with  considerable  reluctance  and  '* 
hesitation  that  I  arrive  at  a  conclusion  at  variance  with  the  opinion 
expressed  by  the  learned  author  of  Abbott  on  Shipping,  as  to  the  effect 
of  the  31st  section  of  the  6  G.  4,  c.  110.  But,  upon  consideration,  it 
seems  to  me  that  the  view  of  the  ship's  registry  acts  taken  by  Lord 
Justice  Knight  Bruce,  in  the  case  of  Hughes  v.  Morris,  is  the  correct 
one.  And  I  am  the  rather  disposed  to  decide  the  case  upon  that  point, 
because  it  is  the  point  reserved,  and  the  real  question  which  the  parties 
went  down  to  try,  than  to  enter  into  the  question  upon  the  17th  sec- 
tion of  the  statute  of  frauds,  which  possibly  might  bring  us  into  con- 
tact with  the  case  of  Morton  v.  Tibbett,  15  Q.  B.  428  (E.  C.  L.  R.  vol. 
69).  Looking  to  the  course  of  legislation  before  the  passing  of  the  34 
G.  3,  c.  68,  there  is  no  doubt  that  that  statute  intended  to  enact,  and 
expressly  did  enact,  that  no  contract  whatever  for  the  sale  or  transfer 
of  a  ship  should  be  valid,  unless  by  bill  of  sale,  or  other  instrument  in 
writing,  containing  a  recital  of  the  certificate  of  registry,  or  the  prin- 
cipal contents  thereof.  There  is  also  no  doubt,  as  Mr.  Clarke  has  urged 
with  much  force,  that  the  legislature,  by  the  6  G.  4,  c.  110,  did  not 
intend  to  annul  the  previous  acts,  but  profess  to  exhibit  more  perspicu- 
ously and  compendiously  the  various  provisions  contained  in  them. 
Looking  to  the  policy  of  the  statutes,  to  the  subject-matter  of  legisla- 
tion, to  the  nature  of  the  vessels,  to  the  interests  of  the  parties, — to 
the  rights  and  privileges  meant  to  be  given  to  British  owners  of  British 
vessels,  and  to  the  notice  which  it  was  thought  essential  that  parties 
dealing  with  the  owners  should  have, — I  think,  that,  unless  we  hold 
that  the  34th  section  of  the  8  &  9  Vict.  c.  89, — the  words  of  which  are 
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the  same  as  those  of  the  6  G.  4,  c.  110,  s.  31,  and  3  k  4  W.  4,  c.  55, 
8.  31, — does  in  fact  re-enact  the  former  provisions  as  to  the  sale  and 
*9flQl  trans^er  °f  ship8?  and  includes  all  contracts  for  that  purpose,  we 
-■  *shall  he  allowing  all  the  inconveniences  which  it  was  the  inten- 
tion of  the  legislature  to  obviate.  That  section  enacts,  "  that,  when 
and  so  often  as  the  property  in  any  ship  or  vessel,  or  any  part  thereof, 
belonging  to  any  of  Her  Majesty's  subjects,  shall,  after  registry  there- 
of, be  sold  to  any  other  or  others  of  Her  Majesty's  subjects,  the  same 
shall  be  transferred  by  bill  of  sale,  or  other  instrument  in  writing,  con- 
taining a  recital  of  the  certificate  of  registry  of  such  ship  or  vessel,  or 
the  principal  contents  thereof,  otherwise  such  transfer  shall  not  be 
valid  or  effectual  for  any  purpose  whatever,  either  in  law  or  equity." 
It  follows  from  these  words, — without  even  speculating  upon  the  inten- 
tion of  the  act, — that,  where  there  is  a  sale,  it  must  be  followed  by  a 
transfer,  and  that  the  transfer  is  to  contain  certain  things,  viz.,  a  reci- 
tal of  the  certificate  of  registry,  or  the  principal  contents  thereof.  If 
it  does  not  contain  that,  the  transfer  is  to  be  void.  Therefore,  as  Lord 
Justice  Knight  Bruce  says,  in  Hughes  v.  Morris,  there  can  be  no  sale 
except  by  a  transfer  in  writing  containing  the  recital  required  by  the 
act ;  and  the  statute  applies  as  well  to  a  contract  for  sale  as  to  an  ab- 
solute sale  of  the  ship.  Upon  that  short  ground,  I  am  of  opinion  that 
the  contract  in  this  case  cannot  be  made  the  subject  of  an  action,  and 
that  the  rule  to  enter  a  verdict  for  the  defendant  upon  the  issue  on  not 
guilty,  must  be  made  absolute. 

Maule,  J. — I  am  of  the  same  opinion.  The  passage  cited  from  the 
latest  edition  of  Abbott  on  Shipping,  which  appeared  during  the  life- 
time of  the  author  of  that  treatise,  is  of  a  nature  to  raise  a  doubt  as  to 
the  true  construction  of  the  34th  section  of  the  8  &  9  Vict.  c.  89.  But, 
when  the  matter  is  fully  looked  into,  the  appearance  of  that  passage 
may  be  accounted  for  by  the  fact  that  there  was  some  variation  be- 
*2701  tween  *k°  language  of  *the  31st  section  of  the  6  G.  4,  c.  110, 
•*  then  but  recently  passed,  and  that  of  the  14th  section  of  the 
34  Gr.  3,  c.  68,  such  as  might  have  suggested  the  construction  there 
adopted  ;  and  probably  the  noble  and  learned  author,  if  he  did  revise 
that  edition,  did  no  more  than  allow  the  remark  to  pass  as  something 
not  manifestly  and  flagrantly  founded  in  error  and  mistake,  though  it 
is  more  than  probable  that  his  judicial  duties  at  that  time  afforded  him 
but  little  leisure  for  an  accurate  and  careful  revision  of  the  work. 
When  we  come  to  look  at  the  course  and  history  of  the  legislation  on 
the  subject,  and  at  the  language  of  the  enactment  itself,  I  do  not  think 
there  is  room  for  any  doubt  about  it.  The  8  &  9  Vict.  c.  89,  s.  34, 
recites  the  3  &  4  W.  4,  c.  55,  and  re-enacts  the  31st  section  of  that  act 
in  its  very  words.  So,  the  3  &  4  W.  4,  c.  55,  recites  the  6  G.  4,  c. 
110,  and  re-enacts  in  terms  the  31st  section  thereof.  The  6  G.  4,  c. 
110,  s.  1,  in  its  preamble,  recites,  "  that  it  is  highly  expedient  that  all 
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the  statutes  now  in  force  relating  to  the  customs  should  be  repealed, 
and  that  the  purposes  for  which  they  have  from  time  to  time  been  made 
should  be  secured  by  new  enactments  exhibiting  more  perspicuously 
and  compendiously  the  various  provisions  contained  in  them."  Then, 
the  31st  section  enacts,  "  that,  when  and  so  often  as  the  property  in 
any  ship  or  vessel,  or  any  part  thereof,  belonging  to  any  of  Her  Ma- 
jesty's subjects,  shall,  after  registry  thereof,  be  sold  to  any  other  or 
others  of  her  Majesty's  subjects,  the  same  shall  be  transferred  by  bill 
of  sale,  or  other  instrument  in  writing,  containing  a  recital  of  the  cer- 
tificate of  registry  of  such  ship  or  vessel,  or  the  principal  contents 
thereof,  otherwise  such  transfer  shall  not  be  valid  or  effectual  for  any 
purpose  whatever,  either  in  law  or  equity."  Now,  before  the  passing 
of  this  act,  there  had  been  a  statute  of  34  G.  3,  c.  68,  in  force,  the  14th 
section  of  which  ^contained  words  expressly  including  executory  r*n71 
contracts,  and  providing  that  they  should  be  void  to  all  intents  *- 
and  purposes,  unless  made  in  the  prescribed  form.  Such  language  as 
that  might  naturally  lead  to  a  doubt,  or  an  opinion,  that,  whatever  else 
besides  the  transfer  of  the  property  in  a  ship  might  be  contemplated 
by  the  contract,  the  want  of  a  recital  of  the  certificate  of  registry  would 
render  the  whole  contract  void,  even  for  a  collateral  purpose,  such  as 
the  mortgage  of  the  ship,  or  a  covenant  to  pay  money.  This  difficulty 
is  avoided  by  the  subsequent  and  the  existing  acts.  The  provision  now 
in  force  has  all  the  effect  of  the  34  G.  3,  c.  68,  s.  14,  as  to  avoiding 
executory  agreements  for  the  transfer  of  a  ship  ;  and  we  may  engraft 
the  exception  I  have  mentioned,  as  regards  their  validity  for  collateral 
purposes,  without  limiting  that  effect  so  far  as  the  present  action  is 
concerned :  and,  although  the  former  statutes  were  not  interpreted  as 
invalidating  every  stipulation  of  a  collateral  nature  contained  in  an  in- 
strument invalid  as  a  transfer  of  a  ship,  yet  the  literal  meaning  of  the 
words  of  the  34  G.  3,  c.  68,  s.  14,  which  were  omitted  from  the  subse- 
quent acts,  might  have  that  effect.  This,  therefore,  affords  some  reason 
for  their  omission,  without  going  so  far  as  to  say  that  the  legislature, 
by  omitting  them,  meant  to  render  executory  contracts  for  the  sale  of 
a  ship  valid.  But,  after  all,  the  true  way  to  deal  with  the  language 
of  the  8  &  9  Vict.  c.  89,  s.  34,  is,  to  read  it  as  if  the  older  statutes  had 
never  passed.  Then,  if  we  look  at  the  words  themselves,  they  seem  to 
involve  two  provisions, — the  one,  that,  when  the  property  in  any  ship 
shall  be  sold,  it  shall  be  transferred  by  bill  of  sale  or  other  instrument 
in  writing,  otherwise  such  transfer  shall  be  void, — the  other,  that  such 
bill  of  sale,  or  other  instrument,  shall  contain  a  recital  of  the  certificate 
of  registry  of  the  ship,  or  the  principal  contents  thereof,  *other-  r+079 
wise  such  bill  of  sale,  &c,  shall  be  void.  I  think  that  is  the  true  *•  " 
way  of  dealing  with  the  section.  The  words  are  plainly  capable  of  that 
*ense :  and,  even  supposing  they  are  capable  of  another  sense,  which 
would  permit  executory  contracts,  not  transferring  the  property  imme- 
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diately,  without  observing  the  formalities  prescribed,  that  would  be 
letting  in  a  very  large  portion  of  the  mischief  which  the  registry 
acts  were  intended  to  avoid.  It  is  not  to  be  conceived  that  the  legis- 
lature intended  to  make  so  material  an  alteration,  by  a  statute  which 
does  not  profess  at  all  to  vary  the  substance  of  the  law  as  it  stood  be- 
fore, as  to  executory  contracts  for  the  sale  of  ships.  So  to  construe 
the  statute,  would  be  to  suppose  that  the  framers  of  it  intended  to  ex- 
clude from  its  operation  executory  contracts,  not  by  express  words, 
but  by  inference  to  be  drawn  from  words  that  are  capable  of  a  different 
construction.  If  even  it  required  some  little  violence  of  construction, 
I  think  it  would  be  the  duty  of  those  who  have  to  interpret  the 
act,  to  adopt  that  interpretation  which  will  obviate  the  inconvenience 
which  it  was  the  manifest  intention  of  the  statute  to  remove.  Look- 
ing, therefore,  at  the  policy  of  the  act,  as  well  as  at  its  words,  I  think 
it  is  obvious  that  an  executory  contract  for  the  sale  of  a  ship,  is  void  in 
so  far  as  it  relates  to  or  operates  on  the  sale  or  transfer  of  the  ship. 
Such  a  contract  is  not  to  be  enforced  by  action  like  this,  any  more  than 
by  a  bill  for  a  specific  performance.  The  passage  cited  from  Abbott 
on  Shipping  was  enough  to  justify  the  doubt  expressed  by  Lord  Gran- 
worth  in  Hughes  v.  Morris :  but  I  entirely  agree  with  the  construction 
which  the  Lord  Justice  Knight  Bruce  puts  upon  the  act,  that  what  it 
directs  respecting  a  sale  or  transfer  of  the  ship,  extends  also  to  a  con- 
tract for  the  sale  or  transfer ;  and  that,  unless  those  directions  are 
complied  with,  there  can  be  neither  an  action  for  a  breach  of  the  con- 
*2731  tract>  nor  a  kiU  *t°  enforce  its  specific  performance.  For  these 
-J  reasons,  I  think  this  rule  should  be  made  absolute. 
Cresswell,  J. — I  am  of  the  same  opinion.  A  parol  contract  for 
the  sale  of  a  ship  is  void :  and  I  think  so,  whether  we  take  the  words 
of  the  8  &  9  Vict.  c.  89,  s.  34,  alone,  or  in  connexion  with  the  26  G.  3, 
c.  60,  s.  17,  and  34  G.  3,  c.  68,  s.  14.  The  26  G.  3,  c.  60,  s.  17, 
enacts  <<  that,  when  and  so  often  as  the  property  in  any  ship  or  vessel 
belonging  to  any  of  His  Majesty's  subjects  shall  be  transferred  to  any 
other  or  others  of  His  Majesty's  subjects,  in  whole  or  in  part,  the 
certificate  of  the  registry  of  such  ship  or  vessel  shall  be  truly  and 
accurately  recited,  in  words  at  length,  in  the  bill  or  other  instrument 
of  sale  thereof ;  and  that  otherwise  such  bill  of  sale  shall  be  utterly 
null  and  void  to  all  intents  and  purposes."  The  14th  section  of  the 
34  G.  3,  c.  68,  recites  that  section,  and  further  recites  that  "  doubts 
have  arisen  whether  by  the  said  provision  every  transfer  of  property 
in  any  ship  or  vessel  is  required  to  be  made  by  some  bill,  or  other 
instrument  in  writing,  and  whether  contracts  or  agreements  for  the 
transfer  of  such  property  may  not  be  made  without  any  instrument  in 
writing."  It  is  to  be  observed  that  this  last-mentioned  act  does  not 
recite  that  contracts  or  agreements  for  transfer  were  not  included  in 
the  former  provision,  or  that  there  had  been  any  decision  to  that  effect, 
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or  that  there  could  be  an  executory  contract  for  the  sale  or  transfer 
of  a  ship :  but,  to  remove  doubts,  it  enacts  "  that  no  transfer,  contract, 
or  agreement  for  transfer,  of  property  in  any  ship  or  vessel,  made,  or 
intended  to  be  made,  after  the  1st  of  January,  1795,  shall  be  valid  or 
-  effectual  for  any  purpose  whatsoever,  either  in  law  or  in  equity,  unless 
such  transfer,  or  contract  or  agreement  for  transfer,  of  property  in 
such  ship  or  vessel,  shall  be  *made  by  bill  of  sale,  or  instrument  r+97/L 
in  writing,  containing  such  recital  aas  prescribed  by  the  said  *- 
recited  act."  And  in  Biddell  v.  Leeder,  which  arose  on  the  34  O.  3, 
o.  68,  s.  14,  the  Court  of  King's  Bench  held  the  contract  altogether 
void,  and  repudiated  an  attempt  on  the  part  of  the  plaintiff's  counsel 
to  bring  the  case  within  the  principle  of  Kerrison  v.  Cole,  8  East,  231. 
Then  came  the  6  G.  4,  c.  110,  s.  31,  the  words  of  which  are  at  least 
as  strong  as  those  of  the  26  G.  3,  c.  60,  s.  17.  The  language  of  the 
preamble  to  the  6  G.  4,  c.  105,  would  lead  to  the  inference  that  the 
legislature,  in  passing  the  6  G.  4,  c.  110,  did  not  mean  to  make  any 
alteration  in  the  existing  laws  regulating  the  registry  of  British  ships. 
But  it  is  suggested  that  they  intended,  on  the  authority  of  Biddell  v. 
Leeder  and  Mortimer  v.  Fleeming,  to  make  good  executory  contracts 
for  the  sale  of  ships.  If  such  had  been  their  intention,  one  would 
naturally  have  expected  that  they  would  have  done  it  in  a  more  direct 
manner  than  by  remitting  it  to  the  doubts  raised  on  the  former  acts. 
Looking  to  the  course  of  legislation  on  the  subject,  I  think  the  only 
legitimate  conclusion  is,  that  the  6  G.  4,  c.  110,  s.  31,  intended  to 
declare  void  all  such  contracts  as  were  declared  void  by  the  84  G.  3, 
c.  68,  s.  14.  Taking  the  words  of  the  31st  section  (which  are  sub- 
stantially the  same  as  those  of  the  existing  act)  themselves,  I  cannot 
arrive  at  any  other  result.  They  clearly  mean  that  no  contract  of  sale 
shall  be  valid,  unless  the  change  of  property  is  effected  by  a  transfer 
in  the  prescribed  form.  I  am  quite  prepared  to  adopt  the  reasoning 
of  the  Lord  Justice  Knight  Bruce,  in  Hughes  v.  Morris.  I  think 
there  is  much  more  ground  for  holding  his  conclusion  right,  than  for 
adopting  the  suggestion  so  lightly  thrown  out  in  the  5th  edition  of 
Abbott  on  Shipping.  Upon  these  grounds,  I  concur  with  my  Lord  and 
my  Brother  Maule  in  thinking  that  this  rule  should  be  made  absolute. 

*  Williams,  J. — I  am  of  the  same  opinion.  I  entirely  agree  r*o7e 
in  the  construction  put  by  Lord  Justice  Knight  Bruce  upon  this  *- 
statute,  in  the  case  of  Hughes  v.  Morris.  And,  although  it  is  true 
that  that  case  is  open  to  the  observation  that  the  decision  does  not 
necessarily  involve  the  present  point, — for,  assuming  that  a  contract 
like  this  could  not  be  enforced  by  bill  for  specific  performance  in  equity, 
it  does  not  necessarily  follow  that  an  action  will  not  lie  for  the  breach 
of  it ;  and  Lord  Cranworth  expressly  declined  to  decide  that  point  (as 
also  did  Lord  St.  Leonards  in  M'Calmont  v.  Rankin,  2  De  Gex,  M'N. 
&  G.  403),  and  it  was  not  necessary  for  the  decision  of  the  case, — yet 

vol.  xiii. — 23 
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assuming  the  view  there  taken  of  the  statute  to  be  the  correct  one,  1 
think  we  should  be  virtually  dissenting  from  it,  if  we  were  to  adopt  the 
construction  contended  for  on  the  part  of  the  plaintiff  in  this  case.  Nor 
do  I  think  we  would  be  justified  in  doing  so,  by  the  difference  of  -lan- 
guage used  in  the  present  statute,  from  that  of  the  84  G.  3,  c.  68,  s.  14. 

Rule  absolute. 


^97A,  *In  the  Matter  of  the  Arbitration  between  WILLIAM  LAING 
^™J  and  EDWARD  TODD.    Jan.  31. 

An  award  directing  payment  of  a  sum  of  money  to  a  stranger,  is  not  good,  unless  it  appears 
on  the  face  of  the  award  that  such  payment  is  for  the  benefit  of  a  party  to  the  submission. 

The  court  will  not  make  an  order  under  the  I  &  2  Vict  c.  110,  for  payment  of  money  directed  to 
be  paid  by  an  award,  except  in  a  case  where  an  attachment  would  hare  been  granted. 

A  dispute  between  A.  and  B.,  two  shipowners,  as  to  a  collision,  was  by  agreement  referred,  the 
agreement  providing  that  "  all  such  disputes  and  differences,  claims,  demands,  and  damages 
in  respect  thereof,  should  be  referred  to  the  arbitrators;"  and  that  "all  the  costs  and  charges 
in  and  about  the  submission,  the  reference,  and  award,  should  be  in  the  discretion  of  the 
arbitrators."  The  arbitrators  ordered  "that  all  disputes  between  the  parties  touching  the 
matters  in  difference,  should  cease  and  determine  f  and  they  further  ordered  that  A.  should 
pay,  "  for  the  damages  and  costs  incurred  by  B.  in  consequence  of  the  collision,  721.  6*. ;"  and 
they  further  ordered  that  "the  arbitrators'  charges  and  expenses  attending  the  reference, 
amounting  to  62*.  14«.  10rf.,  should  be  borne  in  equal  proportions  by  A.  and  B. ;  and  that  the 
said  sums  of  121.  t§.  and  622. 14s.  104.,  making  together  1352.  0».  10d,  should  be  paid,  within 
ten  days  from  the  execution  of  the  award,  to  C. :" — The  court  refused  to  make  a  rule,  under 
the  1  &  2  Vict  c.  110,  8. 18,  ordering  A.  to  pay  the  121.  6«.  to  B., — there  being  nothing  on  th* 
face  of  the  award  to  show  how  the  payment  to  C.  was  to  enure  as  a  payment  for  the  benefit  of 
B. ;  although  there  was  an  affidavit  stating  that  C.  was  agent  for  B.'s  Tessel,  and  acted  as 
his  agent  in  the  matter  of  the  arbitration,  and  that  the  money  was  directed  to  be  paid  to  him 
as  such  agent 

Semble,  that  the  award  did  not  sufficiently  dispose  of  "  the  costs  and  charges  in  and  about  the 
submission,  reference,  and  award." 

By  articles  of  agreement  made  the  20th  of  June,  1851,  between 
William  Laing,  of  Leith,  one  of  the  owners  of  the  steamship  Britannia, 
of  the  one  part,  and  Edward  Todd  of  North  Shields,  owner  of  the  ship 
Ann  and  Elizabeth,  of  the  other  part,  reciting  tljat  «  divers  disputes 
and  differences  have  arisen  between  the  said  parties  hereto,  touching  a 
collision  which  took  place  between  their  respective  vessels,  on  or  about 
the  22d  of  December  last,  in  the  river  Tyne ;  each  of  the  said  parties 
blaming  the  other,  and  claiming  compensation  for  the  damage  sustained 
by  their  said  vessels," — in  order  to  put  an  end  to  such  disputes  and 
differences,  and  to  ascertain,  settle,  and  adjust  all  accounts,  claims, 
demands,  and  damages  in  respect  thereof,  it  was  agreed  as  follows : — 
"  That  all  such  disputes  and  differences,  claims,  demands,  and  damages 
as  aforesaid,  and  all  other  controversies  and  differences  now  existing 
between  us,  the  said  parties  hereto,  shall  forthwith  be  referred  to  the 
*2771  titration  &nd  determination  of  John  Rayne,  of  ^Newcastle, 
J  shipowner,  and  William  Richmond,  of  North  Shields,  shipowner, 
and  such  third  person  as  they  the  said  John  Rayne  and  William  Rich 
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mond  shall  by  a  memorandum  in  writing  under  their  hands,  endorsed 
or  subscribed  on  these  presents,  appoint,  or  of  any  two  of  them ;  so  as 
the  said  arbitrators,  or  any  two  of  them,  make  their  award  in  writing 
concerning  the  matters  aforesaid,  and  all  claims  and  demands  relating 
thereto,  under  their  hands,  on  or  before  the  1st  of  November  next,  or 
on  or  before  such  further  day  or  days  as  the  said  arbitrators,  or  any 
two  of  them,  shall,  by  writing  on  these  presents,  from  time  to  time 
appoint:  and  that  this  submission,  apd  the  award  to  be  made  there- 
upon, shall  be  made  a  rule  of  Her  Majesty's  Court  of  Common  Pleas 
at  Westminster :  and  that  the  said  arbitrators,  or  any  two  of  them, 
may  proceed  ex  parte,  in  case  of  the  non-attendance  of  either  of  the 
said  parties,  or  of  the  non-production  of  any  document,  books  of  account, 
or  other  written  evidence,  after  such  attendance  or  production  has  been 
required  by  notice  in  writing,  under  the  hands  of  the  said  arbitrators 
or  any  two  of  them,  delivered  to  the  said  parties  respectively,  or  either 
of  them,  two  clear  days  before  the  time  appointed  for  such  attendance 
or  production:  and  that  all  the  costs  and  charges  in  and  about  this 
submission,  the  reference,  and  attendance  of  witnesses  thereupon,  and 
the  award  of  the  said  arbitrators,  or  any  two  of  them,  shall  be  in  the 
discretion  of  the  said  arbitrators,  or  any  two  of  them,  and  shall  be  paid 
and  satisfied  pursuant  to  their  award :  and  it  is  also  agreed  that  the 
said  arbitrators,  or  any  two  of  them,  shall  have  full  power  to  examine 
the  parties  and  their  witnesses,  on  oath  to  be  administered  by  any  one 
of  the  said  arbitrators." 

The  arbitrators  named  in  the  above  submission  duly  appointed  "John 
Wright,  of  North  Shields,  shipowner,  the  third  person,  to  whom, 
together  with  themselves,  *all  the  within  named  matters  in  r*o7Q 
difference  should  be  referred."  *■ 

Two  of  the  arbitrators,  viz.  William  Richmond  and  John  Wright,  on 
the  31st  of  January,  1852, — the  time  for  making  it  having  been  duly 
enlarged, — made  an  award,  as  follows : — "  We  order  and  award,  that 
all  disputes  whatsoever  depending  between  the  said  William  Laing  and 
Edward  Todd,  touching  the  matters  in  difference,  shall  cease  and  deter- 
mine: And  we  do  further  order  and  award,  that  the  said  William  Laing, 
his  heirs,  executors,  or  administrators,  shall  and  do  pay,  or  cause  to  be 
paid,  for  the  damages  and  costs  incurred  by  the  said  Edward  Todd  in 
consequence  of  the  collision  hereinbefore  mentioned  between  the  said 
vessels  Britannia  and  Ann  and  Elizabeth,  the  sum  of  722.  6*. :  And  we 
do  further  order  and  award,  that  the  remaining  portion,  constituting 
the  aforesaid  arbitrators'  charges  and  expenses  attending  the  said 
reference,  amounting  to  622.  14*.  10<2.,  shall  be  borne  in  equal  propor- 
tions, share  and  share  alike,  by  the  said  William  Laing  and  Edward 
Todd,  their,  heirs,  executors,  or  administrators :  And  we  do  hereby 
further  award,  that  the  said  sums  of  722.  6«.,  and  622.  14*.  10cJ.,  mak- 
ing together  the  sum  of  1352.  0*.  10i.,  shall  be  paid,  within  ten  days 
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from  the  execution  hereof,  to  Matthew  Poppelwell,  of  North  Shields 
aforesaid,  surveyor. " 

The  agreement  of  submission  having  been  made  a  rule  of  court,  and 
one  Lowrey  having  been  duly  appointed  the  attorney  of  Edward  Todd 
and  Matthew  Poppelwell,  to  demand  and  receive  the  722.  6*.  so  awarded 
as  above  mentioned,  and  also  the  attorney  of  the  arbitrators,  to  demand 
and  receive  the  62/.  14*.  lOd.  for  the  expenses  of  the  reference ;  and 
Laing  having  been  personally  served  with  true  copies  of  the  rule,  award, 
and  powers  of  attorney  respectively ;  and  the  722.  6s.,  and  812.  7*.  5d. 
(being  a  moiety  of  the  expenses  of  the  reference),  having  been  duly 
*27Q1  demanded  of  him  by  *Lowrey,  as  such  attorney,  and  those  sums 
-■  remaining  unpaid, 

J.  Addison,  on  a  former  day  in  this  term,  moved  for  a  rule  calling 
upon  Laing  to  show  cause  why  he  should  not  forthwith  pay  to  Todd,  or 
to  Lowrey,  his  attorney,  the  sum  of  722.  6*.,  pursuant  to  the  award 
and  rule,  with  costs.  He  moved  upon  an  affidavit  of  Lowrey  and  others 
showing  that  the  money  had  been  duly  demanded,  and  had  not  been 
paid ;  and  also  upon  an  affidavit  of  Matthew  Poppelwell,  stating  that 
he,  the  deponent,  was  the  agent  of  Todd,  the  owner  of  the  Ann  and 
Elizabeth,  and  that,  as  such  agent,  he  was  acting  for  and  on  behalf  of 
Todd  in  the  matter  of  this  arbitration ;  that  he,  the  deponent,  was  the 
same  Matthew  Poppelwell  named  in  the  award  as  the  party  to  whom 
Laing  was  ordered  to  pay,  or  cause  to  be  paid,  the  722.  6*.  for  the 
damages  and  costs  incurred  by  Todd  in  consequence  of  the  collision 
between  the  Britannia  and  the  Ann  and  Elizabeth ;  that  he,  the  depo- 
nent, took  up  the  award  on  the  part  of  Todd ;  and  that  the  said  sum 
of  722.  6*.  was,  as  he,  the  deponent,  verily  believed,  so  directed  as 
aforesaid  to  be  paid  to  him,  the  deponent,  as  the  agent  of  and  on  be- 
half of  Todd,  and  for  the  sole  use  and  benefit  of  Todd,  and  for  no  other 
use  whatever.  [Cresswell,  J. — The  difficulty  is,  that  the  award  directs 
the  money  to  be  paid  to  Poppelwell,  it  not  appearing  on  the  face  of  the 
award  that  Poppelwell  is  Todd's  agent.]  The  result  of  the  authorities 
is,  that  an  award  of  a  sum  of  money  to  be  paid  to  a  third  person,  is 
good,  where  it  appears  (as  it  does  here  by  affidavit)  that  it  is  for  the 
benefit  of  one  of  the  parties  to  the  reference :  Com.  Dig.  Arbitrament, 
(E.  7) ;  Bird  v.  Bird,  1  Salk.  74 ;  Adcock  v.  Wood,  6  Exch.  815  ;f 
Wood  v.  Adcock,  7  Exch.  468.f  [Jervis,  C.  J. — If  an  action  were 
brought  upon  the  award,  Todd  would  be  plaintiff;  and  the  breach  would 
♦2801  ^e>  non"Payment  *°f  fcbe  money  awarded  to  Poppelwell.  If  we 
J  were  to  make  an  order  under  the  statute  1  &  2  Vict.  c.  110,  s. 
18,  Todd  would  have  a  judgment  against  Laing,  without  any  award 
directing  payment  to  him ;  and,  on  the  other  hand,  an  order  to  pay 
Poppelwell  would  be  an  order  to  pay  a  stranger.]  The  rule  may  go  in 
the  alternative.  [Jervis,  C.  J. — And,  suppose  no  cause  is  shown,  how 
is  it  to  be  made  absolute  ?]    Then,  as  to  the  moiety  of  the  expenses  of 
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the  reference, — [Jebvis,  C.  J. — There  is  a  still  greater  difficulty  as  to 
that.  The  arbitrators  cannot  have  a  judgment  for  their  costs.  That 
would  be  pushing  to  a  very  alarming  extent  a  practice  which  this  court 
has  intimated  an  opinion  has  already  been  carried  too  far.](a) 

The  rule  was  granted,  calling  on  Laing  to  pay  the  722.  6*.  to  Todd. 

Hugh  Hill  now  showed  cause. — This  award  being  bad  upon  the  face 
of  it,  the  court  will  not  enforce  it  in  this  way.  It  orders  Laing  to  pay 
a  sum  of  money  to  a  stranger, — one  who  does  not  appear,  either  by 
the  agreement  of  reference,  or  by  the  award,  to  be  in  any  way  con- 
nected with  either  of  the  parties.  The  arbitrators  have  also  exceeded 
their  authority,  in  awarding  as  to  Todd's  costs ;  or  they  have  fallen 
short  of  their  duty,  in  omitting  to  decide  anything  as  to  Laing's  costs. 
The  award  is  altogether  bad.  In  Robinson  v.  Henderson,  6  M.  &  S. 
276,  the  award  found  that  the  sum  of  2502.  was  due  from  the  defend- 
ants to  the  plaintiffs,  and  that,  out  of  the  said  sum,  the  defendants 
should  pay  to  the  arbitrators  942.,  being  the  expenses- of  preparing  the 
agreement  of  reference  and  their  award,  and  for  their  charges,  trouble, 
and  attendance  on  the  reference  and  arbitration,  and  certain  costs, 
which  they  awarded  to  be  paid  to  the  solicitors  of  the  plaintiffs  in 
respect  of  certain  ^actions  mentioned  in  the  agreement  of  refer-  i-*oqi 
ence,  leaving  the  sum  of  1362.,  which  they  awarded  to  be  paid  *- 
to  the  plaintiffs :  and  it  was  held,  that  the  award  was  void  for  uncer- 
tainty, in  directing  a  sum  in  gross  to  be  paid  to  the  arbitrators  for  the 
objects  above  mentioned,  without  specifying  the  particular  sum  to  be 
appropriated  to  each  object.  Here,  the  award  directs  a  sum  in  gross 
to  be  paid  to  a  stranger, — one  who  is  no  otherwise  shown  to  be  identified 
with  Todd,  the  party  in  whose  favour  the  award  is  made,  than  by  the 
statement  in  his  affidavit,  that  he  was  the  agent  for  the  ship,  and  that 
he  believes  the  money  was  ordered  to  be  paid  to  him  as  the  agent  of 
Todd. 

Addison,  in  support  of  his  rule. — The  fair  interpretation  of  the 
award,  "  for  the  damages  and  costs  incurred  by  Todd  in  consequenco 
of  the  collision,"  is,  that  costs  here  mean  the  costs  incurred  in  repair- 
ing the  ship.  The  arbitrators  never  intended  to  award  to  either  party 
any  costs  of  the  reference :  it  does  not  appear  that  any  costs  were  in- 
curred, except  those  incurred  by  the  arbitrators  themselves.  [Jebvis, 
C.  J.,  referred  to  Richardson  v.  Worsley,  5  Exch.  613.  f  There,  an 
agreement  of  reference  contained  a  stipulation  "  that  the  costs  of  the 
agreement,  and  of  the  reference  and  award,  should  be  in  the  discretion 
of  the  arbitrator,  and  be  defrayed  as  he  should  direct:"  the  arbitrator 
awarded  that  the  defendant  Bhould  pay  a  certain  sum  to  the  plaintiff, 
but  made  no  mention  of  costs ;  and  it  was  therefore  held  bad.]  In  that 
case,  it  did  not  appear  what  the  sum  was  awarded  for.  As  to  the  ob- 
jection that  the  722.  6*.  is  directed  to  be  paid  to  Poppelwell, — there 

(a)  8«e  Creswick  v.  Harrison,  10  C.  B.  441  (E.  C.  L.  B.  toL  70). 
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are  many  authorities  to  show  that  an  award  to  pay  money  to  a  stranger, 
is  good,  where  it  appears  to  be  for  the  benefit  of  the  parties ;  or,  unless 
it  appears  on  the  face  of  the  award  that  it  could  not  be  for  their  bene- 

*2821  fit*  In  *Bird  V'  BW'  1  Salk'  74,— °ited  in  Gom'  Dig"  Arhi' 
-*  trament  (E.  7) — the  award  was,  "  that  the  plaintiff  and  defend- 
ant should  pay  such  a  sum  yearly  to  A.,  for  the  use  of  Mrs.  Bird,  their 
mother. "  Upon  exception  taken,  that  this  was  to  award  a  thing  to  be 
done  to  a  third  person,  who  was  a  stranger  to  the  submission,  and  con- 
sequently a  matter  out  of  the  power  of  the  arbitrator,  Holt,  C.  J.,  was 
of  opinion  that  "  a  general  award  of  money  to  a  stranger  was  good ; 
for,  it  shall  be  intended  the  submittants  were  bound  as  trustees,  or 
were  liable  to  pay  the  sum;  and  the  payment  shall  be  intended  for  their 
benefit,  unless  the  contrary  appear." (a)  That  dictum  is  recognised  and 
acted  upon  in  Adcock  v.  Wood,  6  Exch.  815,  f  which  was  afterwards 
affirmed,  on  error,  in  Wood  v.  Adcock,  7  Exch.  468,  f  where  Patteson, 
J.,  in  giving  judgment,  says :  "  There  is  a  distinction  between  an 
award  which  directs  a  thing  to  be  done  by  a  stranger,  and  one  which 
directs  a  thing  to  be  done  to  a  stranger ;  and  the  rule  is,  that  an  award 
directing  a  party  to  pay  money  to  a  stranger,  is  not  good,  unless  it  be 
for  the  benefit  of  one  of  the  parties  to  the  submission ;  and  the  onus 
of  showing  that  is  thrown  on  the  party  seeking  to  enforce  the  award. 
Now,  in  this  case,  it  is  plain,  from  the  language  of  the  award  itself, 
that  the  payment  is  intended  for  the  benefit  of  the  plaintiff,  because 
the  money  is  directed  to  be  paid  over  to  him  immediately  on  receipt  of 
it.  If  Sharpe,  the  arbitrator,  to  whom  the  money  is  directed  Co  be 
paid,  had  been  the  authorized  agent  of  the  plaintiff,  no  doubt  the  award 
would  have  been  good.  The  plaintiff  adopts  the  agency  by  this  action ; 
*9ft31  ^or'  **e  8tates  m  his  declaration,  that  the  ^defendant  has  not  paid 
■*  the  money  either  to  Sharpe  or  to  himself;  thereby  treating  the 
payment  to  Sharpe  as  an  act  that  would  discharge  the  defendant." 
[Cresswell,  J. — In  that  case,  it  appeared  on  the  face  of  the  award, 
that  the  payment  to  Sharpe  was  for  the  benefit  of  the  plaintiff.  How 
does  that  appear  here?]  Prom  Poppelwell's  affidavit,  and  Todd's 
adoption  of  the  agency  of  Poppelwell,  by  this  motion.  In  Snook  v. 
Hellyer,  2  Chitt.  R.  43,  it  was  held,  that  directing  paymont  to  a  third 
person,  for  the  use  of  the  party,  is  good,  even  though  the  person  to 
receive  the  money  do  not  appear  to  be  invested  with  any  express  autho- 
rity by  the  party  for  whom  the  money  was  to  be  paid.  [Jbrvis,  C. 
J. — There,  it  appeared  on  the  award  that  the  money  was  to  be  paid  to 
the  third  person  for  the  benefit  of  the  plaintiff.]  If  necessary,  the 
court  will  reject  that  part  of  the  award  which  directs  the  payment  to 

(a)  "  Powell,  X,  contra. — It  mast  appear  to  be  for  their  benefit,  and  it  thai!  not  be  to  intended 
unlett  it  doe$  appear :  but,  in  the  principal  ease,  he  held  that  it  should  bo  intended  to  be  for 
their  benefit,  or,  rather,  that  it  appeared  to  be  eo,  because  the  payment  was  to  be  for  the  use  of 
the  mother." 
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Poppelwell.     [Jbbvis,  C.  J. — No.    That  is  the  whole  substance  of  the 
award.] 

Jervis,  C.  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 
It  is  too  late  now  to  express  an  opinion  as  to  whether  the  18th.  section 
of  the  1  &  2  Vict.  c.  110,  was  intended  to  apply  to  moneys  directed  to 
be  paid  under  awards,  there  having  now  been  a  long  course  of  practice 
so  applying  it.  But  an  application  under  the  statute  cannot  be  put 
higher  than  a  motion  for  an  attachment  for  non-performance  of  the 
award ;  and  the  courts  have  repeatedly  held  that  they  will  not  make 
an  order,  where  the  circumstances  would  not  justify  them  in  granting 
an  attachment.  The  case  must  be  clear  anA  plain.  Here  I  think  it 
is  much  too  doubtful.  It  is  not  quite  certain  upon  the  face  of  the 
award,  whether  the  award  of  72/.  6*.  to  be  paid  by  Laing  "  for  the 
damages  and  costs  incurred  by  Todd  in  consequence  of  the  collision,1* 
means,  as  Mr.  Addison  contends,  the  damages  and  expenses  consequent 
upon  the  collision,  or  whether  *it  applies  to  the  expenses  incurred  r^oA 
by  Todd  upon  the  reference.  The  latter  would  seem  to  be  the  ■- 
fair  and  natural  construction ;  and,  if  so,  Mr.  HilVs  objection  must 
prevail.  At  all  events,  it  is  extremely  doubtful.  I  also  doubt  whether 
we  can  make  an  order  directing  Laing  to  pay  a  sum  of  money  to  Todd, 
when  the  award  directs  it  to  be  paid  to  Poppelwell,  and  there  is  nothing 
on  the  face  of  the  award  to  show  that  the  payment  is  for  the  benefit 
of  Todd.  I  think  this  is  not  a  fit  case  for  a  proceeding  under  the 
statute. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.  This  is  far  too 
doubtful  a  case  to  warrant  us  in  granting  a  rule  under  the  statute, 
which  would  have  the  immediate  effect  of  a  judgment,  upon  which  an 
execution  might  issue  against  Laing  at  the  suit  of  Todd,  because  he 
has  neglected  to  pay  a  sum  directed  by  an  award  to  be  paid  to  Popple- 
well,  who,  for  anything  that  appears  on  the  face  of  the  award,  is  a 
perfect  stranger.     It  clearly  cannot  be  done. 

Williams,  J. — I  am  of  the  same  opinion.  Laing  could  not  be  said 
to  have  been  guilty  of  a  contempt,  by  not  paying  Todd  the  money  he 
was  ordered  to  pay  to  Poppelwell.  That  being  so,  wo  have  no  autho- 
rity to  grant  this  rule.  Rule  discharged,  with  costs. 
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STEVENSON  and  Another  v.  NEWNHAM.    Jan.  28. 

1.  A  count  in  case  for  distraining  for  more  rent  than  was  due,  is  bad  though  it  alleges  it  to  have 
been  done  maliciously, — for,  an  aot  which  does  not  amount  to  a  legal  injury,  cannot  be  action- 
able because  it  is  done  with  a  bad  intent 

2.  A.  obtained  certain  goods  by  purchase  from  the  sheriff  under  a  writ  of  fi.  fa.  at  his  own  rait, 
founded  on  a  warrant  of  attorney  for  6002.  given  to  him  by  one  8.  The  writ  was  put  into 
the  sheriff's  hands  on  the  25th  of  May,  1839,  and  a  bill  of  sale  given  to  the  plaintiff  by  the 
sheriff  on  the  21st  of  June,  for  600/.  On  the  29th  of  May,  another  writ  against  8.  was  put 
into  the  sheriff's  hands,  at  the  suit  of  one  M.,  for  62/.  A.  paid  M.'s  debt ;  and  the  assign- 
ment  to  him  was  under  both  wrrV 

A.  took  possession  of  the  goods ;  and  on  the  5th  of  October,  1849,  B.  seised  and  sold  them  as  a 
distress  for  rent  due  to  him  from  8. 

8.,  on  the  5th  of  October,  1849,  filed  a  declaration  of  insolvency,  and  thereby  committed  an  act 
of  bankruptcy ;  and,  on  the  8th, — the  statute  7  A  8  Vict  o.  96,  being  then  in  force, — a  fiat  was 
awarded  against  him,  founded  on  that  act  of  bankruptcy,  under  which  fiat  assignees  were 
appointed. 

In  an  action  by  A.  against  B.  for  an  irregular  and  excessive  distress  of  the  goods  so  obtained 
by  him,  the  defence  set  up  by  B.  was,  that  A.  had  procured  the  goods  by  way  of  fraudulent 
preference,  and  that  8.  caused  them  to  be  taken  in  execution  with  intent  to  defeat  or  delay  his 
creditors,  being  then  indebted  to  some  in  a  sum  sufficient  to  constitute  a  good  petitioning- 
creditor's  debt :  and  it  was  proved,  that,  on  the  14th  of  June,  1851  (which  was  after  the  com- 
mencement of  this  action),  the  assignees  under  the  fiat  gave  notice  to  A.  that  they  meant  to 
treat  the  warrant  of  attorney,  judgment,  and  execution,  as  void,  and  should  claim  the  goods 
against  B.,  as  being  wrongfully  taken  under  a  distress ;  and  that  they  also  gave  notioe  to  B. 
that  they  had  brought  an  action  against  A.  to  try  the  validity  of  the  warrant  of  attorney,  and 
had  recovered  2302.,  the  value  of  the  goods  seized  under  A.'s  writ ;  and  requiring  B.  to  pay  to 
A.  the  value  of  the  goods  distrained,  and  claiming  from  B.  the  damages  for  the  illegal  distress, 
the  subject  of  this  action  : — 

Held,  upon  a  bill  of  exceptions,  that,  as  the  adjudication  of  bankruptcy  proceeded  on  the  bank- 
rupt's own  application,  the  assignees  could  not  treat  the  alleged  fraudulent  preference,  or 
taking  in  execution,  as  an  aot  of  bankruptcy ;  but  that  they  were  entitled  to  treat  it  as  a 
fraudulent  preference,  or  an  execution  prooured  by  the  bankrupt  in  contemplation  of  bank- 
ruptcy, under  the  old  law,  prior  to  the  6  Q.  4,  c.  16, — and  consequently  voidable,  upon  the 
established  principle,  that  fraud  only  gives  a  right  to  avoid  a  contract  or  purchase,  that  the 
property  vests  until  avoided,  and  that  all  mesne  dispositions  to  persons  not  parties  to,  or  at 
least  not  cognisant  of,  the  fraud,  are  valid. 

3.  Held  also, — Erie,  J.,  dissentiente, — that,  inasmuch  as  the  subsequent  interference  of  the  assignees 
had  no  relation  back  to  the  original  delivery  of  the  goods  to  A.,  so  as  to  avoid  the  transaction 
ab  initio,  A.  had  an  undoubted  right  of  action  against  B.  for  the  illegal  distress. 

4.  Whether  a  fraudulent  preference  can  be  impeached  (as  an  act  of  bankruptcy),  under  a  fiat  on  a 
bankrupt's  own  petition,  if  there  was  at  the  time  of  such  fraudulent  preference  a  sufficient 
debt  to  constitute  a  petitioning-oreditor'B  debt, — queer*. 

This  was  an  action  upon  the  case.  The  declaration  contained  fire 
counts.  The  first  count  stated  that  the  defendants  below  wrongfully 
and  maliciously  seized  certain  goods  and  chattels  of  the  plaintiff  below 

*28fil  as  an<*  ^or  *a  ^8tre8S  ^or  more  rent  ^an  was  reaHy  due.  The 
J  second  count  was  for  an  excessive  distress  ;  the  third,  for  selling 
before  the  expiration  of  five  days ;  the  fourth,  for  selling  for  less  than 
the  goods  were  reasonably  worth ;  and  the  fifth  was  a  count  in  trover. 

The  defendants  below  pleaded  not  guilty  "by  statute,"  and  (to  the 
count  in  trover)  not  possessed. 

The  cause  was  originally  tried  before  Wilde,  C.  J.,  on  which  occasion 
the  verdict  was  entered  for  the  defendants,  but  a  new  trial  was  awarded, 
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on  the  ground  of  misdirection.(a)  The  cause  again  came  on  for  trial, 
before  Jervis,  C.  J.,  at  the  sittings  at  Westminster  after  Trinity 
Term,  1851. 

It  was  proved,  that,  before  the  commencement  of  the  suit,  viz.  on 
the  24th  of  May,  1849,  one  S.  W.  Saunders  was  justly  indebted  to  one 
R.  M.  Marshall  in  the  sum  of  622.  6«.  and  upwards,  and  was  also  on 
that  day  justly  indebted  to  the  plaintiff  (below)  in  a  sum  of  6002.  and 
upwards  ;  and,  being  so  indebted  to  the  plaintiff,  gave  him  on  the  8th 
of  February,  1849,  a  warrant  of  attorney  for  securing  the  payment  of 
such  last-mentioned  debt,  and  authorizing  the  plaintiff  to  sign  judgment 
and  issue  execution  thereon  for  such  his  said  last-mentioned  debt ;  and 
that,  on  the  13th  of  January,  1849,  an  action  was  commenced  by 
Marshall  against  Saunders,  in  this  court,  to  recover  hrs  debt  of  622.  6#., 
and  judgment  was  duly  signed  therein,  and  a  fi.  fa.  issued  to  the  sheriff 
of  Surrey  to  levy  the  amount,  and  was  duly  lodged  with  him  on  the 
29th  of  May,  1849 ;  and  that  judgment  was  also  duly  signed  on  the 
said  warrant  of  attorney,  and  a  fi.  fa.  thereupon  duly  issued  on  the 
25th  of  May,  1849,  requiring  the  sheriff  to  levy  6002.  and  32.  10*.,  and 
15*.  for  writ,  besides,  &c,  and  that  such  last-mentioned  writ  was  also 
lodged  with  the  sheriff  of  Surrey  on  the  day  *last  aforesaid :  i-*oq7 
That,  after  the  said  writs  had  been  so  respectively  lodged  with  ** 
the  sheriff,  to  wit,  on  the  25th  of  May,  1849,  he,  the  sheriff,  seized 
and  took  certain  goods  and  chattels,  being,  amongst  others,  the 
goods  and  chattels  in  the  declaration  mentioned,  of,  and  then  in 
the  possession  of,  Saunders,  and  of  which  he,  Saunders,  was  then  so 
possessed  as  of  his  own  property,  and  then,  to  wit,  on  the  21st 
of  June,  1849,  by  bill  of  sale,  under  the  hand  and  seal  of  the  sheriff, 
expressed  to  be  made  in  consideration  of  the  said  6002.  of  lawful 
money  of  Great  Britain  paid  by  the  said  W.  Newnham,  did,  as  far  as 
he  lawfully  might,  for  the  purpose  of  satisfying  the  said  execution, 
bargain  and  sell  unto  the  said  W.  Newnham,  the  plaintiff  below,  the 
goods  and  chattels  in  the  schedule  or  inventory  under  the  bill  of  sale 
written,  particularly  mentioned  and  expressed,  which  said  goods  and 
chattels  had  then  been  so  as  aforesaid  seized  and  taken  in  execution  by 
the  said  sheriff,  as  such  goods  and  chattels  of  Saunders,  by  virtue  of 
the  two  writs,  and  which  goods  were  at  the  time  of  the  making  of  the 
said  bill  of  sale  valued  and  appraised  at  6952.,  to  have  and  to  hold  the 
said  goods  and  chattels,  and  every  part  and  parcel  thereof,  unto  the 
said  W.  Newnham,  the  now  plaintiff,  his  executors,  administrators,  and 
assigns,  as  his  and  their  own  proper  goods  and  chattels,  and  every  part 
and  parcel  thereof,  to  his  and  their  own  proper  use  and  uses  for  ever. 

Evidence  was  also  given,  that,  at  the  time  of  the  execution  of  the 
bill  of  sale,  the  said  W.  Newnham  paid  to  the  sheriff  the  sum  due  to 

(a)  See  Newnham  v.  Stevenson,  10  C.  B.  713  (E.  C.  L.  B.  vol.  70). 

vol.  xiii.— 24  q  2 
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Marshall  under  the  fi.  fa.  issued  at  his  suit ;  which  sum  was  accordingly 
paid  over  by  the  sheriff  to  Marshall. 

It  was  also  proved,  that,  on  the  5th  of  October,  1849,  the  distress  and 
seizure  of  the  plaintiff's  goods  and  chattels  complained  of  in  the 
declaration,  had  been  made  by  the  defendants  :  and  the  defendants  also 
*2881  Save  ev^ence  *t6nding  to  prove  that  Saunders,  being  a  trader 
J  within  and  subject  to  the  statutes  in  force  concerning  bankrupts, 
and  being  still  indebted,  as  such  trader,  in  a  sum  sufficient  to  constitute 
a  petitioning-creditor's  debt,  that  is  to  say,  in  the  sum  of  100/.,  and  to 
divers  other  persons  subjects  of  this  realm,  in  divers  sums  of  money, 
the  said  W.  Newnham  obtained  and  procured  the  said  goods  and 
chattels  from  Saunders  as  and  by  way  of  a  fraudulent  preference  of 
the  said  W.  Newnham  over  the  other  creditors  of  Saunders,  in  con- 
templation of  the  bankruptcy  of  Saunders ;  and  that  Saunders  pro- 
cured the  said  goods  and  chattels  to  be  taken  in  execution  with  the 
intent  of  defeating  and  delaying  his,  Saunders',  creditors.  And  the 
counsel  for  the  defendants  below  contended  that  the  defendants  trould 
be  entitled  to  a  verdict,  should  the  judge  be  of  opinion  that  Newnham, 
the  plaintiff  below,  obtained  and  procured  the  said  goods  and  chattels 
as  and  by  way  of  a  fraudulent  preference  as  above,  or  if  Saunders  had 
procured  the  said  goods  and  chattels  to  be  taken  in  execution,  with 
intent  to  defeat  or  delay  his  creditors. 

The  only  evidence  besides  that  above  set  forth,  to  show  that  Saunders 
had  ever  committed  an  act  of  bankruptcy,  was,  evidence  that,  on  the 
5th  of  October,  1849,  he,  Saunders,  being  a  trader  subject  to  the 
bankrupt  laws,  filed  a  declaration  of  insolvency  in  manner  and  form 
prescribed  by  the  statute  in  that  case  made  and  provided  relating  to 
bankrupts. 

It  was  also  proved,  that  Saunders,  on  the  5th  of  October,  1849, 
petitioned  the  Lord  Chancellor,  and  that  a  fiat  in  bankruptcy  was 
thereupon  awarded  against  him  on  the  8th  of  October,  1849,  under 
which  fiat  Saunders  was  duly  adjudged  and  declared  a  bankrupt, 
and  was  then  a  bankrupt,  according  to  the  laws  then  in  force  concern- 
ing bankrupts ;  that,  after  the  commencement  of  this  suit,  viz.  on  the 
♦2891  "^k  °^  ^Pr^>  1850,  J.  G.  Graham  and  J.  *Cottrell  were  duly 
-*  appointed  assignees  of  the  estate  and  effects  of  Saunders  under 
such  bankruptcy;  that,  on  the  14th  of  June,  1851,  Graham  and 
Cottrell,  as  such  assignees,  served  on  Newnham  a  notice  in  writing 
having  reference  to  the  said  bankruptcy,  goods,  and  chattels,  as 
follows : — 

"Sir, — Re  Saunders,  a  bankrupt.  We,  the  assignees  appointed 
under  this  estate,  give  you  notice  that  we  elect  to  treat,  and  do  treat, 
a  certain  warrant  of  attorney  bearing  date  on  or  about  the  16th  of 
February,  1849,  given  to  you  by  the  above  bankrupt,  as  void  as  against 
us  as  such  assignees,  as  also  the  judgment  and  execution  signed  and 
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issued  thereon :  and  we  further  give  you  notice  that  we  shall  claim 
against  Messrs.  Stevenson  and  Wood  any  goods  which  they  have 
wrongfully  or  improperly  taken  under  a  certain  distress  made  on  the 
premises,  situate,  &c,  on  or  about  the  5th  of  October,  1849,  and  the 
value  of  which  goods  was  not  included  in  the  damages  given  by  the 
jury  in  the  action  against  you  at  our  suit,  tried  on  or  about  the  22d 
of  February,  1851." 

It  was  also  proved  on  the  trial,  that  Graham  and  Gottrell,  as  such 
assignees,  served  on  the  defendants  a  notice  having  reference  to  the 
said  bankruptcy,  goods,  and  chattels,  as  follows : — 

"  Re  Saunders,  a  bankrupt.  We,  the  assignees  under  this  estate, 
hereby  give  you  notice,  that,  on  or  about  the  16th  of  April,  1850,  we 
brought  an  action  against  Mr.  W.  Newnham,  for  the  purpose  of  trying 
whether  a  certain  warrant  of  attorney  bearing  date  on  or  about  the 
16th  of  February,  1849,  was  void  as  against  us,  as  such  assignees ; 
which  cause  was  tried  on  the  22d  of  February,  1851,  when  the  jury 
found  that  the  said  warrant  of  attorney  was  so  void,  and  assessed  the 
damages  in  such  action  at  2302.,  being  the  value,  with  certain  deduc- 
tions, of  certain  goods  which  the  said  W.  Newnham  *obtained  r*oqo 
under  a  writ  of  execution  issued  in  pursuance  of  such  warrant  *- 
of  attorney,  less  the  value  of  certain  of  such  goods  which  were  distrained 
by  you  on  or  about  the  5th  of  October,  1849,  and  which  thes  said  W. 
Newnham  also  claims  to  be  entitled  to  under  the  said  writ  of  execution. 
And  we  further  give  you  notice  not  to  pay  over  the  value  of  the  said 
goods  so  distrained  by  you  as  aforesaid,  or  any  part  thereof,  to  the 
said  W.  Newnham,  or  to  any  other  person  than  to  us :  and  we  hereby 
claim  of  you  all  the  said  goods  so  distrained  by  you  as  aforesaid,  or 
such  part  thereof  as  have  been  improperly  or  illegally  taken,  distrained, 
or  sold  by  you  under  the  said  distress,  or  any  damage  which  we  have 
sustained,  as  such  assignees,  by  reason  thereof:  and  we  hereby  give 
you  notice  that  we  shall  hold  you  responsible  for  any  of  the  goods  you 
may  hand  over  to  Mr.  Newnham.  Dated,  this  24th  of  February, 
1851." 

The  Lord  Chief  Justice,  in  summing  up,  told  the  jury,  that  the 
primfi,  facie  case  of  the  plaintiff  was  not  answered  by  proof  as  above 
set  forth ;  and  that,  under  the  circumstances  of  the  case,  and  on  the 
facts  proved,  the  defendants  could  not  set  up  the  title  which  the 
assignees  of  Saunders  might  have  to  the  said  goods  and  chattels, 
whether  they  claimed  the  same  upon  the  ground  that  Newnham 
obtained  the  said  goods  and  chattels  from  Saunders  as  and  by  way  of 
fraudulent  preference  of  Newnham,  in  contemplation  of  the  bankruptcy 
of  Saunders,  or  upon  the  ground  that  Saunders  procured  the  said  goods 
and  chattels  in  the  declaration  mentioned,  as  above  mentioned,  to  be 
taken  in  execution,  with  the  intent  of  defeating  and  delaying  his 
creditors. 
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The  counsel  for  the  defendants  below  excepted  to  this  ruling  of  the 
Lord  Chief  Justice :  and  a  verdict  was  found  for  the  plaintiff  below, 
with  2892.  12*.  damages,  on  the  issues  joined  on  the  first  four  counts. 
j9q,-i  The  exceptions  came  on  for  argument  in  the  ^Exchequer 
■*  Chamber  in  the  last  Michaelmas  Vacation,  before  Parke,  B., 
Coleridge,  J.,  Wightman,  J.,  Erie,  J.,  Flatt,  B.,  Martin,  B.,  and 
Crompton,  J. 

Hugh  Sill  (with  whom  was  Prentice),  for  the  plaintiffs  in  error. — 
The  judgment  for  entire  damages  is  clearly  erroneous,  the  first  count 
being  bad.  It  was  expressly  decided  by  the  Exchequer  Chamber,  in 
Tancred  v.  Leyland,  16  Q.  B.  669  (E.  C.  L.  R.  vol.  71),— overruling 
Taylor  v.  Henniker,  12  Ad.  &  E.  488  (E.  C.  L.  R.  vol.  40),  4  P.  4  D. 
242,  and  adopting  the  opinions  expressed  by  Lord  Tenterden  in  Avenell 
v.  Croker,  M.  &  M.  172  (E.  C.  L.  R.  vol.  22),  and  by  Parke,  B.,  in 
Wilkinson  v.  Terry,  1  M.  &  Rob.  377, — that  the  mere  taking  or  selling 
on  a  claim  of  more  than  was  due,  was  not  actionable.  The  only  pos- 
sible distinction  between  Tancred  v.  Leyland  and  the  present  case,  is, 
that  the  word  "  maliciously"  is  inserted  in  the  count  here,  and  was  not 
in  that  case :  it  was,  however,  in  Taylor  v.  Henniker.  It  is  well  estab- 
lished in  point  of  law,  that  the  insertion  of  the  word  "  maliciously"  in 
a  declaration,  where  the  act  complained  of  is  not  unlawful  per  se,  will 
not  make  good  a  count  which  would  be  bad  without  it :  see  Cotterell  v. 
Jones,  11  C.  B.  713  (E.  C.  L.  R.  vol.  73).  [Parke,  B.— There  must 
be  a  venire  de  novo.  This  point,  however,  will  arise  on  the  bill  of  ex- 
ceptions.    It  will  be  better,  therefore,  to  argue  both  points.] 

The  ruling  of  the  Lord  Chief  Justice  was  wrong  in  point  of  law. 
Assuming  the  decision  of  the  Court  of  Common  Pleas  to  have  been 
correct,  on  the  motion  for  a  new  trial  in  this  case, — Newnham  v.  Ste- 
venson, 10  C.  B.  713  (E.  C.  L.  R.  vol.  70),— the  facts  before  the  court 
upon  this  occasion  were  altogether  different.  There  was  no  proof  on 
that  occasion  that  the  assignees  had  interfered  with,  or  demanded  the 
goods  of  the  plaintiff.  Wilde,  C.  J.,  in  summing  up  the  case,  told  the 
jury,  that,  "  if  the  warrant  of  attorney  was  given  voluntarily  on  the 
*9Q91  Part  °^  *Saunders,  for  the  purpose  of  securing  the  plaintiff  in  the 
*  event  of  a  bankruptcy,  whilst  the  rest  of  the  creditors  would  be 
unsecured,  it  was  a  fraudulent  transaction,  and  void ;  and  that,  in  such 
case,  the  bill  of  sale  would  confer  no  property  upon  the  plaintiff,  who 
would  not  be  the  owner  of  the  goods,  and  could  not  maintain  the  action." 
But  the  court,  in  giving  judgment,  say :  "  By  a  transfer  which  is  a 
fraudulent  preference,  the  property  vests  in  the  transferree,  subject  to 
be  divested  by  the  assignees,  at  their  election ;  and  the  title  of  the 
transferree  is  perfect,  except  so  far  as  it  is  avoided  by  the  assignees. 
The  assignees  in  this  case  were  not  proved  to  have  done  anything  to 
affect  the  plaintiff's  title.  They  had  not  demanded  the  goods  of  the 
plaintiff:  they  had  not  even  ratified  the  defendants'  act:  and  the  com- 
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mencement  of  an  action  of  trover, — which  may  be  abandoned  at  any 
time,  and  which  assumes  that  the  goods  came  into  the  possession  of  the 
defendants  lawfully, — cannot,  without  more,  be  taken  to  be  an  election 
on  the  part  of  the  assignees  to  avoid  the  transfer.  We  need  not,  there* 
fore,  consider  the  questions  which  might  have  arisen,  had  the  assignees 
interfered.  Until  they  do  interfere,  the  plaintiff,  without  doubt,  is  not 
only  in  possession,  but  is  the  owner  of  the  goods,  and  the  defendants, 
mere  wrong-doers,  cannot  set  up  the  title  of  the  assignees.'9  On  the 
present  .occasion,  there  was  evidence,  not  only  that  the  warrant  of 
attorney  was  a  fraudulent  preference,  but  also  that  Saunders  procured 
his  goods  to  be  taken  in  execution,  with  intent  to  defeat  and  delay  his 
creditors.  There  was,  therefore,  no  necessity  for  any  act  to  be  done 
by  the  assignees,  to  avoid  th$  transaction.  The  procurement  being  an 
act  of  bankruptcy,  the  title  of  the  assignees  related  back  to  that  act 
of  bankruptcy ;  and,  if  the  defendants  were  wrong-doers  in  seizing  the 
goods,  that  vested  a  cause  of  action  in  the  assignees:  Hancock  v.  Caf- 
fyn,  1  M.  &  *Scott,  521  (E.  C.  L.  R.  vol.  28),  8  Bingh.  358  (E.  p293 
C.  L.  R.  vol.  21).  [Martin,  B. — I  very  much  doubt  whether  *• 
the  doctrine  of  relation  applies,  where  a  man  is  made  a  bankrupt  upon 
his  own  petition.]  If  election  be  necessary,  there  was  a  sufficient  elec- 
tion. [Parkb,  B. — That  was  long  after  the  injury  to  the  goods  by  the 
improper  distress.  Tou  must  contend  that  this  in  itself  was  an  act  of 
bankruptcy,  and  that  the  property  was  at  once  transferred  to  the  as- 
signees. You  must  also  contend  that  the  election  of  the  assignees  has 
relation  back  to  the  time  of  the  fraudulent  preference.  Are  the  goods 
theirs  by  relation,  before  they  actually  claim  ?]  Here,  the  party  is 
charged  as  a  wrong-doer.  When  the  assignees  elect  to  treat  the  trans- 
action as  void,  they  are  entitled  to  claim,  not  as  against  the  party 
only,  but  as  against  those  who  have  done  damage  to  the  goods.  And 
there  is  no  reason  why  all  the  usual  incidents  should  not  attach  to  a 
fiat  on  the  bankrupt's  own  petition.  No  doubt,  an  innocent  purchaser 
from  the  fraudulent  possessor  may  acquire  a  good  title  to  the  goods, 
though  the  transaction  would  be  voidable  as  between  the  original  par- 
ties: White  v.  Garden,  10  C.  B.  919:  but,  suppose  he  parts  with 
the  goods  to  a  man  who  takes  them  with  full  knowledge  of  all  the  facts  ? 
According  to  the  principles  laid  down  in  Leake  v.  Loveday,  4  M.  &  6. 
972  (E.  C.  L.  R.  vol.  43),  5  Scott  N.  R.  908,  and  Hardman  v.  Willcock, 
9  Bingh.  382,  n.  (E.  C.  L.  R.  vol.  23),  the  defendants  had  a  clear  right, 
as  against  the  plaintiff  in  this  action,  to  set  up  the  title  of  the  assignees. 
The  defendants  were  liable  to  be  sued  by  the  assignees ;  and  it  was 
competent  to  them  to  set  up  that  defence.  [Martin,  B. — How  could 
the  assignees  maintain  an  action  here  ?]  Where  a  party  takes  goods 
by  way  of  fraudulent  preference,  or  where  they  are  taken  in  execution 
by  the  procurement  of  the  bankrupt,  and  the  goods  are  diminished  in 
value  or  converted,  if  the  assignees  elect  to  annul  the  transfer,  the 
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*9Q41  Party  *s  Kabl6  to  &n  &ction  at  the  suit  of  the  ^assignees ;  and, 
-*  if  they  do  anything  to  manifest  their  election,  he  may  set  it  up 
in  "answer  to  an  action  by  one  claiming  adversely  to  them.  In  Ex  parte 
Norton,  1  De  Gex,  B.  C.  504,  528,  Sir  J.  Knight  Brace  says:  "It 
being  admitted,  or  being  upon  the  materials  before  me  proper,  I  think, 
to  be  believed,  that,  at  the  time  of  the  earliest  act  alleged  to  have  been 
a  fraudulent  preference,  the  bankrupts  were  traders,  and  had  at  least 
one  creditor,  now  remaining  wholly  unsatisfied,  whose  debt  was  suffi- 
cient to  support  a  petitioning-creditor's  fiat  at  any  time  during  the 
interval  between  that  act  and  the  present  fiat,  this  question  ought,  as 
I  conceive,  to  be  answered  in  favour  of  the  present  fiat,  that  is,  in 
favour  of  the  competency  of  impeaching,  under  it,  the  fraudulent  pre- 
ferences, if  there  were  any."  [Parke,  B. — Void,  as  a  fraudulent  pre- 
ference,— not  an  act  of  bankruptcy.']  The  claim  of  the  assignees 
relates  back  to  the  time  when  the  fraudulent  preference  takes  place. 
In  Hall  v.  Wallace,  7  M.  &  W.  353,  f  it  was  held,  that,  where  a  trader 
commits  an  act  of  bankruptcy,  by  procuring  his  goods  to  be  taken  in 
execution,  with  intent  to  defeat  or  delay  creditors,  the  execution, 
although  levied  bonfi  fide  by  the  judgment-creditor,  is  not  protected  by 
the  2  &  3  Vict.  c.  29.  In  Ex  parte  Philpott,  1  De  Gex,  B.  C.  346,  a 
trust-deed  which  could  not  have  been  impeached  under  a  fiat  sued  out 
by  any  creditor,  was  held  incapable  of  being  impeached  under  the  bank- 
rupt's own  fiat.  Tope  v.  Hockin,  7  B.  &  C.  101  (E.  C.  L.  R.  vol.  14), 
9  D.  &  R.  881  (E.  C.  L.  R.  vol.  22),  was  there  relied  on :  but  the  chief 
judge  (Sir  J.  Knight  Bruce)  said :  "  It  is  not  necessary  to  say,  and  I 
abstain  from  giving  any  opinion,  how  the  case  would  have  been  decided, 
if,  when  the  fiat  issued,  there  had  been  a  creditor,  or  any  number  of 
creditors,  capable  of  suing  out  a  fiat  grounded  on  the  execution  of  the 
trust-deed  as  an  act  of  bankruptcy.  Here,  there  was  no  creditor,  nor 
any  number  of  creditors,  who  could  have  sued  out  such  a  fiat ;  and  I 
*2qrn  must  hold  *that  the  deed  is  valid  as  against  the  fiat,  although 
•*  sued  out  by  the  bankrupt  himself."  [Parke,  B. — I  am  quite  at 
a  loss  to  see  how  it  can  make  any  difference,  whether  there  were  or 
were  not  a  sufficient  petitioning-creditor's  debt  at  the  time  of  the  frau- 
dulent preference.  Crompton,  J.,  referred  to  Nixon  v.  Jenkins,  2  H. 
Blac.  135 :  there,  a  trader  on  the  eve  of  bankruptcy,  made  a  collusive 
sale  of  goods  to  A. ;  and  it  was  held  that  the  assignees  could  not  main- 
tain trover  for  them,  without  proving  a  demand  and  refusal.] 

PaMey  (with  whom  was  Gray),  for  the  defendant  in  error. — It  is 
clear  that  the  plaintiff  (below)  was  in  possession  of  the  goods  at  the 
time  the  act  complained  of  was  committed.  [Parke,  B. — That,  if 
admitted,  will  remove  all  shadow  of  doubt.  Hill  admitted  that  the  fact 
was  so.]  The  dates  are  material.  The  writ  was  put  into  the  sheriff's 
hands  on  the  25th  of  May,  1849.  On  the  21st  of  June,  the  sheriff 
executed  a  bill  of  sale  to  the  plaintiff,  who  put  a  man  in  possession  on 
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the  11th  of  September.  The  distress  was  put  in  on  the  5th  of  Octo- 
ber ;  and  the  declaration  of  insolvency  filed  on  the  same  day.  On  the 
8th,  the  fiat  issued,  on  the  petition  of  Saunders.  The  claim  by  the 
assignees  was  made  on  the  14th  of  June,  1851.  [Pares,  B. — The  only 
point,  as  it  appears  to  me,  is,  whether  the  claim  of  the  assignees  has 
relation  back,  so  as  to  divest  the  plaintiff's  right  to  complain  of  an 
injury  done  to  the  goods.]  There  clearly  is  no  authority  for  any  such 
relation.  The  two  cases  of  Hardman  v.  Willcock  and  Leake  v.  Love- 
day  are  satisfactorily  disposed  of  by  the  judgment  of  Jervis,  C.  J.,  on 
the  former  occasion.  It  would  be  a  very  dangerous  doctrine  to  hold, 
that  the  assignees  may,  at  any  distance  of  time,  at  their  option,  come 
in  and  disaffirm  the  transaction  on  the  ground  of  fraudulent  preference. 
The  plaintiff  has  sustained  a  wrong,  for  which  he  is  entitled  to  redress : 
are  the  assignees  to  *be  allowed,  after  he  has  recovered  damages,  r*<>G£ 
and  after  execution  executed,  to  disaffirm  the  contract,  and  bring  *- 
another  action  ?  [Erle,  J. — Suppose  the  plaintiff  recovers  damages 
here, — could  the  assignees  demand  the  proceeds  from  him  ?  or,  would 
you  allow  him  to  keep  his  damages,  and  give  the  assignees  a  right  of 
action  also  ?  Some  of  my  learned  Brothers  seem  to  think  he  might 
keep  his  damages.]  That  does  not  decide  this  case.  The  measure  of 
damages,  at  all  events,  would  be  different.  [Parks,  B. — The  only 
question  is,  whether  the  claim  of  the  assignees  has  any  retrospective 
effect,  so  as  to  vest  the  property  in  the  assignees.] 

[An  ineffectual  attempt  was  then  made  to  distinguish  this  case  from 
Tancred  v.  Leyland.] 

Parke,  B. — There  must  be  a  venire  de  novo  in  this  case,  the  first 
count  being  clearly  bad,  and  the  damages  assessed  generally.  It  is  im- 
possible to  distinguish  this  case  from  Tancred  v.  Leyland.  We  are  all 
satisfied  that  the  decision  of  the  Court  of  Common  Pleas  on  the  former 
occasion  was  correct,  upon  the  facts  then  submitted  to  it.  This  is  the 
case  of  a  fraudulent  preference ;  and  the  assignees  have  a  right  to  set 
aside  the  fraudulent  transaction,  and  to  claim  the  goods.  We  desire 
time  to  consider  whether  the  assignees  must  interpose  before  the  rights 
of  third  parties  come  into  existence,  or  whether  they  may  disaffirm  the 
transaction  at  any  time.  Most  of  us  are  disposed  to  think  that  the 
effect  of  the  fraudulent  preference  is,  to  put  them  in  the  same  situa- 
tion as  any  other  fraud, — to  enable  them  to  take  the  property  as  they 
find  it ;  not  to  recover  damages. 

JSttt,  in  reply,  referred  to  Butler  and  Baker's  case,  3  Co.  Rep.  25  b, 
Menvil's  case,  13  Co.  Rep.  19,  and  White  v.  Garden,  10  C.  B.  919  (E. 
C.  L.  R.  vol.  70.)  Cur.  adv.  vult 


♦Parke,  B.,  after  stating  the  pleadings,  now  delivered  the 
judgment  of  the  court. 


[*297 
In  this  case,  we  have  already  intimated  our  opinion  that  there  must 
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be  a  venire  de  novo,  the  damages  on  the  first  four  counts  haying  been 
assessed  generally,  and  the  first  count  being  bad. 

This  count  can  only  be  distinguished  from  that  which  was  held  bad 
by  the  Court  of  Exchequer  Chamber  in  the  case  of  Tancred  v.  Ley- 
land,  16  Q.  B.  669  (E.  C.  L.  R.  vol.  71),  by  the  immaterial  circumstance 
that  it  contains  an  averment  that  the  distress  for  the  rent  was  "  mali- 
ciously" made, — an  act  which  does  not  amount  to  a  legal  injury,  cannot 
be  actionable  because  it  is  done  with  a  bad  intent. 

But,  though  it  would  be  sufficient  for  us  to  decide  this  point,  we  think 
it  right,  in  order  to  save  the  expense  of  another  trial,  and  the  further 
discussion  of  the  important  question  in  this  case  upon  another  bill  of 
exceptions,  to  give  our  opinion  upon  the  principal  point  which  was 
argued  before  us.     That  opinion  is  in  favour  of  the  defendant  in  error. 

The  material  facts  are  these : — The  plaintiff,  who  brings  this  action 
for  an  excessive  and  also  for  an  irregular  distress  upon  his  goods,  made 
on  the  5th  of  October,  1839,  obtained  them  by  a  purchase  from  the 
sheriff  under  a  writ  of  fi.  fa.  at  his  own  suit,  founded  on  a  warrant  of 
attorney  for  600J.  given  by  one  Saunders  to  him.  The  writ  was  put 
into  the  sheriff's  hands  on  the  25th  of  May,  1849,  and  a  bill  of  Bale 
given  to  the  plaintiff  by  the  sheriff  on  the  21st  of  June,  for  600Z.  On 
the  29th  of  May,  another  writ  against  Saunders  was  put  into  the  she- 
riff's hands,  at  the  suit  of  one  Marshall,  for  62Z. ;  and  the  plaintiff 
paid  him  off:  and  the  assignment  to  the  plaintiff  was  under  both  writs. 
In  the  view,  however,  which  we  take  of  the  question,  that  circumstance 
need  not  be  considered.  The  plaintiff  took  possession  of  the  goods ; 
*2Qft1  an<*'  on  *^e  ^  °^  Oct°W>  1849,  the  distress  of  *those  goods, 
-J  of  which  the  plaintiff  complains,  for  rent  due  from  Saunders  and 
another  to  the  defendants,  took  place :  and,  on  the  same  5th  of  Octo- 
ber, Saunders  filed  a  declaration  of  insolvency,  and  thereby  committed 
an  act  of  bankruptcy ;  and,  on  the  8th  of  October,  1849,  a  fiat  was 
awarded,  founded  on  that  act  of  bankruptcy,  under  which  assignees 
were  appointed. 

Evidence  was  given  to  show  that  the  plaintiff  obtained  and  procured 
the  goods  by  way  of  fraudulent  preference,  and  that  Saunders  caused 
the  goods  to  be  taken  in  execution,  with  intent  to  defeat  or  delay  his 
creditors,  being  then  indebted  to  some  in  a  sufficient  amount  to  consti- 
tute a  good  petitioning-creditor's  debt ;  and,  on  the  14th  of  June,  1851, 
— being  after  the  commencement  of  this  suit, — the  assignees  appointed 
under  the  fiat,  gave  notice  to  the  plaintiff  that  they  meant  to  treat  the 
warrant  of  attorney,  judgment,  and  execution,  as  void,  and  should  claim 
the  goods  against  the  defendants,  as  being  wrongfully  taken  under  a 
distress.  They  also  gave  a  notice  to  the  defendant,  stating  that  they 
had  brought  an  action  against  the  plaintiff  to  try  the  validity  of  the 
warrant  of  attorney,  and  recovered  2302.,  being  the  value,  with  certain 
deductions,  of  the  goods  seized  under  the  plaintiff's  writ  of  execution, 
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and  requiring  the  defendants  not  to  pay  the  value  of  the  goods  dis- 
trained by  them  to  the  plaintiff,  and  claiming  from  them  the  damages 
for  the  illegal  distress,  the  subject  of  this  action. 

The  Lord  Chief  Justice,  in  summing  up  the  evidence  given  in  the  said 
'  cause  to  the  jury,  gave  his  opinion,  that  the  primfi,  facie  case  of  the 
plaintiff  was  not  answered  by  proof  as  above  set  forth ;  and  that,  under 
the  circumstances  of  the  case,  and  on  the  facts  proved,  the  defendants 
could  not  set  up  the  title  which  the  assignees  of  the  said  bankrupt 
might  have  to  the  said  goods,  whether  they  claimed  the  same  upon  the 
ground  that  the  plaintiff  obtained  the  said  goods  and  chattels  from  the 
bankrupt  *by  way  of  fraudulent  preference  of  the  plaintiff,  in  r*ooo 
contemplation  of  the  bankruptcy  of  the  said  bankrupt,  or  upon  *■ 
the  ground  that  the  said  bankrupt  procured  the  said  goods  to  be  taken 
in  execution,  with  the  intent  of  defeating  and  delaying  his  said  cre- 
ditors. 

This  summing  up  was  according  to  the  decision  of  the  Court  of 
Common  Fleas  on  a  motion  for  a  new  trial  in  this  case,  as  reported  in 
10  C.  B.  713  (E.  C.  L.  R.  70), — the  additional  matter  given  in  evidence 
en  the  second  trial,  not  making  any  difference,  in  the  opinion  of  the 
Chief  Justice. 

We  think  that  this  summing  up  was  perfectly  correct. 

The  first  question  in  this  case,  is,  whether  the  receipt  of  the  goods 
by  the  plaintiff  under  the  circumstances  stated,  would  have  been  a  mere 
fraudulent  preference,  to  be  treated  simply  as  such  in  this  action,  or  as 
an  act  of  bankruptcy.  The  fraudulent  delivery  of  goods,  or  the  causing 
them  to  be  taken  in  execution  with  intent  to  defeat  or  delay  creditors, 
is  an  act  of  bankruptcy :  and  if,  in  this  case,  the  assignees  under  this 
fiat  could  have  resorted  to  such  an  act  of  bankruptcy,  we  should  have 
thought  their  title  would  have  related  back  to  the  delivery  of  the 
goods,  or  the  fraudulent  execution  itself,  as  an  act  of  bankruptcy ;  and 
the  property  in  the  goods  would  thereby  have  been  vested  in  the 
assignees  from  that  moment ;  and  so  the  plaintiff  would  not  have  been 
entitled  to  sue  for  the  sale  of,  or  damage  to,  these  goods,  though  he 
might  still,  perhaps,  have  been  able  to  sue  for  a  part  of  his  alleged 
cause  of  action, — the  loss  of  the  temporary  possession  of  the  excess 
more  than  ought  to  have  been  taken  as  a  distress.  And,  if  the  fiat  had 
been  issued  on  the  petition  of  any  of  those  creditors  to  whom  the 
bankrupt  was  indebted  at  the  time  of  the  transfer  of  the  goods  to  the 
plaintiff,  in  a  sufficient  sum  to  make  them  good  petitioning-creditors, 
the  assignees  under  that  fiat  would  have  had  a  title  to  the  goods,  by 
that  very  transfer. 

*But,  on  the  8th  of  October,  1849,  when  the  fiat  issued,  the  r*q00 
old  bankrupt  law,  the  7  &  8  Vict.  c.  96,  was  in  force.     The  new  *- 
statute,  12  &  13  Vict.  c.  106,  did  not  come  into  operation  until  the  11th 
of  October,  1849;  and,  under  the  former  statute,  s.  14,  the  Lord 

vol.  xui. — 25  R 
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Chancellor  can  grant  a  fiat  on  the  petition  of  a  trader  himself,  only 
when  he  has  filed  a  declaration  of  insolvency,  which  is  made  an  act 
of  bankruptcy  by  the  6  G.  4,  c.  16,  8.  6. 

A  very  important  question  in  the  case  arises  upon  the  construction 
of  that  clause.  It  provides  "  that  the  Lord  Chancellor  shall  have 
power,  upon  petition  made  to  him  in  writing  by  any  trader  who  shall 
have  filed  a  declaration  of  insolvency  in  manner  and  form  prescribed 
by  the  statute  in  that  case  made  and  provided  relating  to  bankrupts, 
and  upon  payment,  &c,  to  issue  a  fiat  in  bankruptcy  against  such 
trader,  and  to  authorize  the  prosecution  thereof  in  the  court  of  bank- 
ruptcy in  London,  or  in  any  district  court  of  bankruptcy ;  and  that  it 
shall  and  may  be  lawful  for  such  court  so  authorized  as  aforesaid,  upon 
the  application  of  such  trader,  and  upon  proof  of  the  trading,  and  of 
the  filing  of  such  declaration,  or  upon  the  application  of  any  creditor 
or  creditors  of  such  trader,  to  such  amount  as  by  the  said  statute 
required  for  a  petitioning-creditor's  debt,  and  upon  proof  of  the  matters 
requisite  to  support  a  fiat  issued  upon  the  petition  of  a  creditor,  to 
make  the  adjudication  of  bankruptcy  under  such  fiat ;  and  all  further 
proceedings  under  such  fiat  shall  be  thenceforth  prosecuted  and  carried 
on  in  like  manner  as  if  such  fiat  had  been  issued  and  adjudicated  upon 
on  the  petition  of  a  creditor  of  the  bankrupt/9 

It  may  be  collected  from  the  bill  of  exceptions  in  this  case,  that  the 
adjudication  of  bankruptcy  proceeded  on  the  bankrupt's  own  applica- 
tion, not  on  that  of  creditors  to  the  amount  sufficient  to  constitute  a 
petitioning-creditor's  debt,  who  might  have  obtained  that  adjudication. 

*3011  **fc  8eems  to  ua'  tkat,  *n  8UCk  a  ca8e>  ^e  act  °f  bankruptcy  on 
J  which  the  petition  is  to  proceed,  is,  the  declaration  of  insolvency ; 
and  that  there  can  be  no  relation  back  further  than  to  that  act.  It 
might,  perhaps,  have  been  otherwise,  if  the  adjudication  had  taken 
place  on  the  application  of  creditors,  though  the  fiat  had  issued  on  the 
petition  of  the  bankrupt ;  for,  then,  as  in  the  case  of  an  ordinary  com- 
mission or  fiat,  there  may  perhaps  be  a  relation  back  to  any  act  of 
bankruptcy  which  can  be  proved  subsequent  to  the  petitioning-creditor's 
debt.  The  provision  at  the  close  of  the  section,  that  the  proceedings 
may  be  prosecuted  and  carried  on  in  like  manner  as  if  the  fiat  had  been 
issued  and  adjudicated  upon  on  the  petition  of  a  creditor,  was  merely 
added  for  the  purpose  of  providing  that  all  the  meetings,  examinations, 
&c,  should  take  place  in  the  same  way  as  under  ordinary  fiats  or 
commissions ;  this  section  being  the  first  by  which  a  fiat  can  issue  on 
the  bankrupt's  own  petition. 

It  would  appear  from  the  report  of  a  case  in  1  De  Gex's  Bankruptcy 
Cases,  528, — Ex  parte  Norton, — that  Lord  Justice  Knight  Bruce,  then 
Vice-Chancellor,  expressed  an  inclination  of  opinion  that  fraudulent 
preferences  might  be  impeached  under  a  fiat  on  a  bankrupt's  own  peti- 
tion, if  there  was  a  sufficient  creditor's  debt  at  the  time  of  such  fraudu- 
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lent  preference.  They  certainly  might  be  so  impeached,  even  without 
the  circumstance  of  there  being  such  a  creditor,  as  voidable;  but 
whether  as  acts  of  bankruptcy,  is  a  different  question.  And  the  cautious 
manner  in  which  the  Vice-Chancellor  expressed  himself  shows  that  he 
had  formed  no  decided  opinion  upon  the  question. 

Whether  it  would  be  otherwise  under  the  recent  statute,  12  &  13  Vict, 
c.  100,  we  need  not  inquire.  From  the  sections  93  and  101,  it  would 
rather  seem  not,  to  most  of  us.(a)  Under  the  statute  7  &  8  Vict.  c. 
96,  s.  *41,  we  think  that  the  declaration  of  insolvency, — at  all  r^qnn 
events,  where  the  adjudication  proceeds  upon  the  bankrupt's  '* 
application, — is  the  only  act  of  bankruptcy  to  which  there  can  be  a 
relation. 

Our  opinion  being  such  upon  this  somewhat  doubtful  point,  it  follows 
that  the  assignees  under  the  fiat  in  this  case  could  not  treat  the  alleged 
fraudulent  preference,  or  taking  in  execution,  as  an  act  of  bankruptcy  ; 
but  they  were  entitled  to  treat  it  as  a  fraudulent  preference,  or  an 
execution  procured  by  the  bankrupt  in  contemplation  of  bankruptcy, 
under  the  old  law,  prior  to  the  6  G.  4,  c.  16. 

Such  acts,  when  voluntary,  and  in  contemplation  of  bankruptcy, 
cannot  be  valid  against  the  assignees,  if  they  choose  to  avoid  them ; 
but  they  are  not  absolutely  void.  They  are  on  the  same  footing  as  the 
obtaining  goods  by  one  person  from  another  person  by  fraud  or  deceit, 
though,  in  the  case  of  fraudulent  preferences,  they  may  be  avoided, 
where  the  party  obtaining  them  may  be  perfectly  innocent. 

The  right  in  the  assignees  to  avoid  such  transactions,  is  founded  on 
the  policy  of  the  bankrupt  law,  which  favours  the  equal  division  of  the 
bankrupt's  property.  But  we  entirely  agree  with  the  learned  Chief 
Justice  and  the  Court  of  Common  Pleas,  that  the  effect  of  this,  as  of 
ordinary  frauds,  is  not  absolutely  to  avoid  the  contract  or  transfer 
which  has  been  caused  by  that  fraud,  but  to  render.it  voidable,  at  the 
option  of  the  party  defrauded.  The  fraud  only  gives  a  right  to  rescind. 
In  the  first  instance,  the  property  passes  in  the  subject-matter.  An 
innocent  purchaser  from  the  fraudulent  possessor  may  acquire  an  inde- 
feasible title  to  it,  though  it  is  voidable  between  the  original  parties. 
This  was  decided  in  the  recent  case  of  White  v.  Garden,  10  C.  B.  919 
(E.  C.  L.  R.  vol.  70),  and  had  been  so  before,  in  Parker  v.  Patrick,  5 
T.  R.  175,  in  1  Sumner's  Reports  of  Mr.  Justice  Story's  *Deci-  r*oQg 
sions,  309,  and  by  Lord  Kenyon,  in  Wright  v.  Lames,  4  Esp.  N.  L 
P.  C.  82 :  and  see  Load  v.  Green,  5  M.  &  W.  219,  221,f  and  Campbell 
v.  Fleming,  1  Ad.  &  E.  40  (E.  C.  L.  R.  vol.  28),  3  K  &  M.  843.  It 
must  be  considered,  therefore,  as  established,  that  fraud  only  gives  a 
right  to  avoid  a  contract  or  purchase ;  that  the  property  rests  until 
avoided ;  and  that  all  mesne  dispositions  to  persons  not  parties  to,  or 
at  least  not  cognisant  of,  the  fraud,  are  valid. 

(a)  Erie,  J.,  dissenting. 
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The  property  having  passed,  the  person  in  possession  is,  until  the 
party  defrauded  interferes,  entitled  to  sue  for  all  injuries  to  his  pro- 
perty ;  and  the  plaintiff  in  this  case  has  an  undoubted  right  of  action, 
unless  the  subsequent  interference  of  the  assignees  has  relation  back  to 
the  original  delivery,  and  avoids  the  transaction  ab  initio,  so  that  they 
would  have  a  right  to  bring  an  action  against  a  third  person  for  the 
same  unlawful  distress  for  which  the  plaintiff  has  recovered. 

In  the  ensuing  part  of  this  opinion,  Mr.  Justice  Erie  does  not  concur. 
I  must,  therefore,  be  considered  as  speaking  the  opinion  of  the  other 
judges  who  heard  the  argument. 

We  cannot  find  any  authority  for  the  position  that  there  is  a  relation 
back :  and  we  are  at  a  loss  to  discover  any  principle  upon  which  it  can 
rest.  On  the  other  hand,  we  have  the  authority  of  the  decision  of 
Nixon  v.  Jenkins,  2  H.  Blac.  135,  where  the  court  held  that  the 
assignees  could  not  recover  in  trover  goods  fraudulently  sold  by  the 
bankrupt  in  order  to  cheat  his  creditors,  without  a  demand  and  refusal. 
They  held  that  the  parties,  when  the  sale  was  made,  were  competent 
to  contract.  There  was  no  unlawful  taking  of  the  goods,  though  the 
transaction  was  liable  to  be  impeached  by  the  assignees :  they  might 
either  affirm  or  disaffirm  the  contract ;  and,  if  they  thought  proper  to 
disaffirm  it,  they  ought  to  have  demanded  the  goods ;  and  then  a  refusal 
*^041  t0  ^®^ver  them  would  have  been  evidence  of  a  *conversion.  It 
■■  may  be  inferred  that  the  mere  bringing  the  action  of  trover  was 
not  considered  as  having  any  relation  back. 

In  this  case,  the  goods,  at  the  time  of  the  seizure  by  the  defendants, 
were  the  plaintiff's  property ;  and  nothing  has  occurred  to  divest  that 
property,  and  make  the  goods  at  that  time  the  property  of  the  assignees ; 
and  therefore  the  issue  of  not  guilty,  involving  the  plaintiff's  title  at 
that  time,  ought  to  be  found  for  the  plaintiff. 

Whether  the  assignees  could  not  sue  the  plaintiff  for  this  fraud,  as 
the  party  defrauded  could  the  party  guilty  of  the  deceit,  is  another 
question,  with  which  we  need  not  trouble  ourselves  in  this  inquiry. 

The  judgment  of  the  court  below  must  be  reversed,  and  there  must 
be  a  Venire  de  novo. 


•     WHITE  and  Another  v.  BINSTEAD  and  JOHN  WILLIAM 
FREBBLE.    Jan.  29. 

The  statute  8  Ann.  e.  14,  s.  1,  which  prohibits  the  taking  in  execution  of  goods  without  satisfy- 
ing the  landlord's  claim  for  rent,  does  not  apply  unless  the  goods  are  actually  removed. 

Under  a  fi.  fa.  against  A.,  the  sheriff  seized  the  goods  of  B.  B.  claiming  them,  the  sheriff  obtained 
an  order  under  the  interpleader  act,  and  C,  the  landlord,  claimed  251.  for  a  quarter's  rent  The 
goods  were  sold  under  the  order,  and  the  amount,  after  deducting  the  252.,  was  paid  by  the 
sheriff  into  court  On  the  trial  of  the  issue,  B.  established  his  claim : — Held,  that,  under  the 
circumstances,  the  sheriff  was  not  justified  in  paying  the  rent 

A  writ  of  fi.  fa.  in  this  action  issued  against  the  defendants  on  the 
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80th  of  Jane,  1852,  directing  the  sheriffs  of  London  to  levy  upon  the 
goods  and  chattels  of  the  defendants  220?*  12s.,  besides,  &c.  The 
sheriffs,  on  the  29th  of  July,  seized  under  the  writ  certain  goods  as  the 
property  of  John  William  Prebble,  which  were  claimed  by  his  father, 
Thomas  Prebble.  On  the  3d  of  August,  an  order  was  made  by  Erie, 
J.,  upon  an  interpleader  summons,  by  which  the  sheriffs  were  directed 
to  sell  the  goods,  and  pay  the  proceeds  into  court.  The  landlord  of 
the  premises  where  the  goods  were  seized,  claimed  25?.,  for  a  quarter's 
rent  due  at  the  time  of  the  *seizure.  The  sheriffs  sold  the  goods,  r*qftc 
under  the  interpleader  order,  for  69?.  18*.  6i.,  and,  after  paying  '• 
the  25?.  for  rent,  and  the  expenses  of  seizure  and  sale,  paid  the  balance, 
amounting  to  32?.  15*.  10d.f  into  court. 

The  issue  directed  by  the  order  was  tried  on  the  11th  of  November, 
1852,  when  a  verdict  was  found  for  the  claimant. 

A  summons  was  afterwards  taken  out  on  behalf  of  the  claimant,  to 
have  the  money  paid  out  to  him ;  and  an  order  was  made  by  Cress- 
well,  J.,  on  the  20th  of  November,  that  the  32?.  15«.  10i.  so  paid  into 
court  by  the  sheriffs,  should  be  paid  out  to  Thomas  Prebble  ;  that  the 
sheriffs  should  pay  him  the  25?.  deducted  for  the  quarter's  rent ;  and 
that  the  plaintiffs  in  the  cause  should  pay  him  his  costs  of  and  occa- 
sioned by  the  interpleader  order,  and  of  the  trial  of  the  feigned  issue. 

Watson,  on  behalf  of  the  sheriffs,  in  Michaelmas  Term  last,  obtained 
a  rule  calling  upon  Thomas  Prebble  to  show  cause  why  so  much  of  Mr. 
Justice  Cresswell's  order  as  directed  the  sheriffs  to  pay  him  the  25?., 
should  not  be  rescinded.  He  referred  to  Forster  v.  Cookson,  1  Q.  B. 
419  (E.  C.  L.  R.  vol.  41),  1  Gale  &  D.  58,  and  submitted,  that,  under 
the  statute  8  Ann.  c.  14,  s.  1,  the  sheriffs  were  bound  to  pay  the  rent 
before  the  removal  of  the  goods. 

ByleSy  Serjt.,  now  showed  cause. — There  is  no  pretence  for  this  rule. 
The  goods  do  not  appear  ever  to  have  been  removed  from  the  premises. 
The  question  turns  upon  the  8  Ann.  c.  14,  s.  1,  which  enacts  "  that  no 
goods  or  chattels  whatsoever  lying  or  being  in  or  upon  any  messuage, 
lands,  or  tenements  which  are  or  shall  be  leased  for  life  or  lives,  term 
of  years,  at  will,  or  otherwise,  shall  be  liable  to  be  taken  by  virtue  of 
any  execution  on  any  pretence  whatsoever,  unless  the  party  at  whose 
suit  the  said  execution  is  sued  out,  shall,  before  *the  removal  of  r^oc\a 
such  goods  from  off  the  said  premises  by  virtue  of  such  execution  L 
or  extent,  pay  to  the  landlord  of  the  said  premises,  or  his  bailiff,  all 
such  sum  or  sums  of  money  as  are  or  shall  be  due  for  rent  for  the  said 
premises  at  the  time  of  the  taking  such  goods  or  chattels  by  virtue  of 
such  execution ;  provided  the  said  arrears  of  rent  do  not  amount  to 
more  than  one  year's  rent :  and,  in  case  the  said  arrears  shall  exceed 
one  year's  rent,  then  the  said  party  at  whose  suit  such  execution  is 
sued  out,  paying  the  said  landlord,  or  his  bailiff,  one  year's  rent,  may 
proceed  to  execute  his  judgment  as  he  might  have  done  before  the 
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making  of  this  act ;  and  the  sheriff  or  other  officer  is  hereby  empowered 
and  required  to  levey  and  pay  to  the  plaintiff,  as  well  the  money  so 
paid  for  rent,  as  the  execution-money."  The  sheriff  having  an  execu- 
tion against  John  William  Prebble,  seizes  the  goods  of  Thomas  Prebble : 
the  latter  makes  a  claim,  and  the  sheriff  applies  to  a  judge  under  the 
interpleader  act :  an  issue  is  directed,  and  in  the  result  the  goods  turn 
out  to  be  the  claimant's  goods.  In  the  mean  time,  while  it  is  uncertain 
what  will  be  the  result  of  the  issue,  the  sheriff,  without  any  distress, 
pays  the  rent  out  of  the  proceeds  of  the  goods.  It  now  turns  out  that 
he  has  paid  the  rent  with  another  man's  goods.  [Jervis,  C.  J. — We 
inquired,  when  the  rule  was  moved,  whether  the  goods  had  been 
removed;  and  we  were  told  that  that  was  to  be  inferred  from  the 
affidavits.  If  the  sheriff  removes  the  goods,  in  prejudice  of  the  land- 
lord's claim,  then  he  ought  to  pay  the  rent:  if  the  goods  are  not 
removed,  the  landlord  is  not  injured.]  The  case  cited  on  moving, 
Forster  v.  Cookson,  is  nothing  to  the  purpose.  The  sheriff  had  no 
authority  to  pay  the  rent,  even  if  the  goods  were  removed.  But  a  bill 
of  sale  is  not  equivalent  to  a  removal.  That  was  distinctly  laid  down 
in  Smallman  v.  Pollard,  6  M.  &  G.  1001  (E.  C.  L.  R.  vol.  46),  7  Scott 
N.  R.  911, 1  D.  &  L.  901,  which  explains  West  v.  Hedges,  Barnes,  211. 
♦3071  *  Watson,  in  support  of  his  rule. — It  was  the  sheriff's  duty  to 
-*  pay  the  rent.  [Jervis,  C.  J. — Suppose  the  interpleader  act 
had  not  passed ;  and  suppose  the  sheriff,  under  an  execution  against 
A.,  enters  A.'s  house,  and  seizes  goods  which  B.  asserts  to  be  his,  and, 
upon  an  action  brought  against  the  sheriff  by  B.,  it  turns  out  that  the 
goods  are  B.'s  goods ;  is  B.  to  recover  the  value  of  the  goods  minus  the 
rent  which  the  sheriff  has  thought  fit  to  pay  ?]  The  sheriff's  act  de- 
priving the  landlord  of  his  right  to  distrain,  the  law  applies  the  remedy. 
Forster  v.  Cookson  is  in  point :  there,  in  case  against  the  sheriff,  under 
the  statute  8  Ann.  c.  14,  s.  1,  for  taking  «  by  virtue  of  a  fi.  fa.  against 
S.,"  goods  which  were  on  premises  demised  by  the  plaintiff  to  I.,  and 
for  which  premises  a  quarter's  rent  was  due,  and  removing  the  goods 
after  notice,  without  paying  the  rent, — the  defendant  pleaded  that  he 
did  not  take,  modo  et  formfi.  It  appeared  that  the  goods  taken  were 
not  the  property  of  S. ;  and  the  sheriff  accounted  for  them  to  the 
owner :  and  it  was  held,  that,  on  this  issue,  the  plaintiff  was  neverthe- 
less entitled  to  the  verdict.  [Jervis,  C.  J. — That  does  not  touch  this 
case  at  all.  Williams,  J. — How  can  the  sheriff  be  said  to  sell  under 
the  fi.  fa.,  where  he  sells  the  claimant's  goods  ?]  The  execution  and 
the  judge's  order  combined  gave  him  power  to  sell.  The  sheriff  has 
acted  bond  fide ;  and  the  court  is  at  liberty  to  make  such  rule  as  it  may 
deem  just  under  the  circumstances.  The  sale  is  equivalent  to  a  removal : 
Cocker  v.  Musgrove,  9  Q.  B.  234  (E.  C.  L.  R.  vol.  58);  Wintle  v.  Free 
man,  11  Ad.  &  E.  539  (E.  C.  L.  R.  vol.  39),  1  Gale  &  D.  93.  [Wil- 
liams, J. — The  point  decided  in  Cocker  v.  Musgrove,  was,  that  the 
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sheriff  was  not  bound  to  move  until  one  of  the  execution-creditors  paid 
the  rent.]  The  dicta  there  bear  out  the  proposition  contended  for  here. 
[Jervis,  C.  J. — The  court  confirm  Smallman  v.  Pollard.] 

♦Jervis,  C.  J. — I  am  of  opinion  that  this  rule  must  be  dis-  rjcqno 
charged.  The  sheriffs,  having  seized  goods,  obtained  an  order  *• 
under  the  interpleader  act,  directing  an  issue  to  be  tried  between  the 
claimant  and  the  execution-creditor.  Until  that  issue  was  determined, 
it  was  uncertain  whether  execution  was  executed  or  not ;  for,  if  it  turned 
out  that  the  sheriffs  had  seized  the  goods  of  a  third  person,  there  was  no 
execution  to  justify  them  in  selling  them,  or  to  entitle  the  landlord  to 
the  rent.  After  the  interpleader  order,  the  landlord  made  his'  claim  for 
rent.  It  is  unnecessary  to  say  how  the  matter  would  have  stood,  if  the 
sheriffs  had  obeyed  the  interpleader  order,  and  brought  all  the  money 
into  court.  They  have  not  done  so,  but  have  taken  upon  themselves 
to  pay  251.  to  the  landlord ;  and  now  they  complain  of  my  Brother 
Cresswell's  order,  which  merely  seeks  to  place  the  parties  in  the  same 
position  as  they  would  have  been  in  if  the  sheriffs  had  done  their  duty. 
It  seems  to  me  that  the  order  was  perfectly  right.  The  right  of  the 
claimant  is  not  at  all  affected  by  the  interpleader  act,  even  if  that  act 
does  interfere  with  the  rights  of  landlords  under  the  statute  of  Anne, 
which  however  I  think  it  does  not.  If  there  had  been  no  interpleader, 
the  case  would  have  been  perfectly  plain.  Where  the  sheriff  seizes  the 
goods  of  A.  under  an  execution  against  B.,  it  may  be  that  the  sheriff 
is  estopped  from  saying,  in  an  action  upon  the  statute,  that  he  did  not 
seize  them  under  the  writ.  But,  if  A.  brings  an  action  for  the  wrong- 
ful taking  of  his  goods,  he  is  entitled  to  their  full  value ;  and  it  is  not 
competent  to  the  sheriff  to  say,  as  to  part  of  it,  "I  have  paid  rent," 
and  thus  deprive  the  party  of  the  real  value  of  his  goods.  The  other 
point  also  affords  an  answer  to  the  rule.  The  goods  not  having  been 
removed,  the  statute  does  not  apply :  it  only  attaches  where  the  land- 
lord is  by  the  act  of  the  sheriff  deprived  of  the  power  of  distraining 


for  the  *rent  due.     Upon  both  grounds,  therefore,  I  think  the 
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rule  ought  to  be  discharged. 

Williams,  J. — I  am  of  the  same  opinion.  It  is  enough  to  say  that 
the  order  of  my  Brother  Erie  remains  entire,  and  that  the  order  of  my 
Brother  Gresswell  does  no  more  than  carry  the  former  order  into  effect. 

Cress  well,  J.,  and  Talfourd,  J.,  concurring, 

Rule  discharged. 
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In  the  Matter  of  a  Plaint  in  the  County  Court  of  Yorkshire,  holden  at 
Leeds,  between  JAMES  TAYLOR,  Plaintiff,  and  JOHN  ADDY- 
MAN,  Defendant.     Jan.  21. 

The  county  courts  hare  jurisdiction,  under  the  9  A  10  Vict.  c.  95,  and  13  A  14  Vict.  e.  61,  in 

actions  of  detinue. 

A  plaint  was  levied  between  the  above  parties,  on  the  9th  of  Decem- 
ber, 1852,  in  the  county  court  of  Yorkshire,  holden  at  Leeds,  the  par- 
ticulars of  the  plaintiff's  demand  in  which,  as  originally  delivered,  were 
as  follows : — 

«  Between,  &c.    Detinue. 

"  This  action  was  brought  to  recover  one  petty-cash  book,  one  receipt- 
book,  one  collecting-book,  one  account-book,  and  the  several  other 
books,  accounts,  and  documents,  of  the  value  of  502.,  the  property  of 
the  said  plaintiff,  and  which  you,  the  said  defendant,  unlawfully  detain 
from  him :  And  take  notice  that  you  are  required  to  produce,  upon 
the  trial  of  the  said  action,  all  the  said  books,  accounts,  and  documents, 
and  all  other  books,  letters,  accounts,  papers,  and  writings  in  your  pos- 
session or  power  relating  to  the  matters  in  question  in  this  case." 
*31  m  *Upon  the  hearing  of  the  cause,  before  the  judge  of  the  county 
■■  court  and  a  jury  summoned  at  the  instance  of  the  defendant,  on 
the  22d  of  December  last,  it  was  contended,  on  the  part  of  the  defend- 
ant, that,  this  being  an  action  of  "  detinue,"  the  county  court  had  no 
jurisdiction.  Whereupon  the  judge  amended  the  particulars  of  demand, 
by  striking  out  the  words  in  italics,  and  substituting  the  following 
words, — "  refuse  to  give  up  to  the  plaintiff,  and  have  converted  to  your 
own  use,  whereby  the  plaintiff  has  sustained  damages  to  the  amount  of 
502." — And  at  the  close  of  the  case,  the  jury  having  found  for  the 
plaintiff,  an  order  was  made  in  the  following  form : — 

"  In  the  county  court  of  Yorkshire,  holden  at  Leeds. 
"Between,  &c. 

« Upon  hearing  this  cause  at  a  court  holden  at  the  County  Court 
House  in  Leeds,  in  the  county  of  York,  on  the  22d  day  of  December, 
1852,  it  is  adjudged,  that  the  plaintiff  do  recover  against  the  defendant 
the  sum  of  502.  for  his  debt,  and  72.  9*.  2d.  for  costs  of  suit,  amount- 
ing together  to  the  sum  of  572.  9*.  2d.  And  it  is  ordered  that  the 
defendant  do  pay  the  same  to  the  clerk  of  the  court,  at  his  office  at  the 
County  Court  House  in  Leeds  aforesaid,  on  or  before  the  23d  day  of 
December,  1852." 

Endorsed  upon  this  order  was  the  following  memorandum, — "Execu- 
tion to  be  suspended,  on  the  books  being  given  up,  and  the  costs  paid, 
on  the  23d  of  December  instant." 

On  the  30th,  an  order  was  made  by  Martin,  B.,  that  a  writ  of  pro- 
hibition should  issue,  to  prohibit  the  county  court  from  further  proceed- 
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ings  in  the  said  plaint,  and  from  carrying  into  execution  or  otherwise 
giving  effect  to  the  judgment  therein,  on  the  ground  that  the  county 
court  had  no  jurisdiction :  and,  on  the  1st  of  January,  instant,  a  writ 
of  prohibition  issued  accordingly. 

♦The  order  was  obtained  ex  parte,  upon  an  affidavit  which  r*q-i-| 
stated,  amongst  other  things,  that,  at  the  hearing  of  the  plaint,  *- 
the  counsel  for  the  defendant  objected  to  the  jurisdiction  of  the  county 
court  to  try  the  said  action,  the  same  being  an  action  of  detinue  ;  that 
the  judge  of  the  county  court  thereupon  stated  that  he  had  the  power 
to,  and  should,  alter  or  amend  the  summons  and  particulars  to  any 
other  form  of  action  which  he  might  think  proper ;  that  the  defendant's 
counsel  objected  to  the  summons  and  particulars  being  in  any  manner 
altered  or  amended,  as  the  county  court  had  not  any  jurisdiction  in  the 
action  whatever,  and  therefore  could  not  alter  or  amend ;  that  the 
judge,*  however,  determined  to,  and  did,  amend  the  summons  (a)  and 
particulars,  as  above  stated ;  that  the  judge  then  directed  the  case  to 
be  proceeded  with,  and  the  same  was  proceeded  with,  notwithstanding 
the  objection ;  that  the  judge,  in  summing  up  the  case,  directed  the 
jury  to  find  for  the  damages,  without  in  any  manner  finding  the  value 
of  the  several  books  claimed ;  that  the  defendant's  counsel  thereupon 
objected  to  the  judge's  direction  in  that  behalf,  but  the  judge  notwith- 
standing did  direct,  that,  if  the  jury  found  for  the  plaintiff,  they  were 
merely  to  fix  the  amount  of  damages,  and  not  refer  to  the  books  being 
delivered  up  ;  that  the  jury  thereupon  consulted,  and,  during  such  con- 
sultation, the  judge  stated  to  them  that  he  (the  judge)  had  power  to 
stay  execution,  and  that  he  should  order  execution  to.be  stayed,  if  the 
books  were  given  up ;  that  thereupon  the  jury  returned  a  verdict  for 
the  plaintiff,  damages  50?.,  accompanied  with  a  request,  that,  if  the 
books  were  given  up,  the  damages  should  not  be  claimed ;  that  the  jury 


were  not  required  to  find  the  respective  values  of  the  books  and 
papers  mentioned  in  the  particulars  of  demand,  and  did  not  in 


*i 


[*312 

l\A    VUU     l\\JV      1U 

fact  find  the  value  of  the  same,  or  of  any  of  them. 

Kemplay,  for  the  plaintiff,  now  moved  that  the  order  of  Martin,  B., 
should  be  rescinded,  and  the  writ  of  prohibition  issued  in  pursuance 
thereof,  quashed,  with  costs. — Detinue  is,  it  is  submitted,  within  the 
jurisdiction  of  the  county  courts,  as  established  by  the  9  &  10  Vict.  c. 
95,  and  extended  by  the  13  k  14  Vict.  c.  61.  The  old  county  courts 
unquestionably  had  jurisdiction  in  actions  of  detinue,  by  justicies,  to  an 
unlimited  amount, — Com.  Dig.  County,  (C.  5),  citing  4  Inst.  266,  F.  N. 
B.  85  F ;  and,  by  plaint,  under  40*., — Com.  Dig.  County,  (C.  8),  citing 
2  Inst.  312,  4  Inst.  266 ;  except  in  detinue  for  charters  relating  to  the 
title  to  land.  By  the  9  &  10  Vict.  c.  95,  s.  3,  the  old  jurisdiction  is 
transferred  to  the  newly-created  courts.     That  section  enacts  "  that 

(a)  This  is  a  miitake :  the  summons,  which  was  merely,  "  to  answer  to  a  claim  the  particulars 
whereof  are  hereto  annexed/'  was  not  altered. 
V0*    XIII.— 26 
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every  court  to  be  holden  under  this  act,  shall  have  all  the  jurisdiction 
and  powers  of  the  county  court,  for  the  recovery  of  debts  and  de- 
mands, as  altered  by  this  act,  throughout  the  whole  district  for  which 
it  is  holden,  and  there  shall  be  a  judge  for  each  district  to  be  created 
under  this  act,  and  the  county  court  may  be  holden  simultaneously  in 
all  or  any  of  such  districts ;  and  every  court  holden  under  this  act  shall 
be  a  court  of  record/'  [Jervis,  C.  J. — What  sense  do  you  give  to  the 
words  "  as  altered  by  this  act  ?"]  As  altered  as  to  the  districts.  The 
58th  section,  which  defines  the  jurisdiction  of  the  court,  enacts  "  that 
all  pleas  of  personal  actions,  where  the  debt  or  damage  claimed  is  not 
more  than  202.,  whether  on  balance  of  account  or  otherwise,  may  be 
holden  in  the  county  court,  without  writ ;  and  all  such  actions  brought 
in  the  said  court,  shall  be  heard  and  determined  in  a  summary  way,  in 
a  court  constituted  under  this  act,  and  according  to  the  provisions  of 
]|lo1  o-i  this  act :"  and  then  comes  a  ^limitation  which  in  no  degree  Affects 

-J  this  question, — "  provided  always,  that  the  court  shall  not  have 
cognisance  of  any  action  of  ejectment,  or  in  which  the  title  to  any  cor- 
poreal or  incorporeal  hereditaments,  or  to  any  toll,  fair,  market,  or 
franchise,  shall  be  in  question,  or  in  which  the  validity  of  any  devise, 
bequest,  or  limitation  under  any  will  or  settlement,  may  be  disputed, 
or  for  any  malicious  prosecution,  or  for  any  libel  or  slander,  or  for 
criminal  conversation,  or  for  seduction  or  breach  of  promise  of  mar- 
riage." It  will  be  said  that  the  judge  of  the  county  court  has  no  power 
to  compel  the  delivery  of  the  thing  detained.  That,  however,  is  not 
an  insuperable  difficulty,  inasmuch  as  the  judgment  in  detinue  is  not 
necessarily  limited  to  the  re-delivery  of  the  chattel.  In  Williams  v. 
Archer,  5  C.  B.  318  (E.  C.  L.  R.  vol.  57),  in  detinue  for  railway  scrip, 
which  had  been  delivered  up  to  the  plaintiff  after  action  brought,  under 
a  judge's  order,  it  was  held  that  the  verdict  and  judgment  were  pro- 
perly confined  to  an  assessment  of  damages  for  the  detention, — by 
analogy  to  the  case  of  the  re-delivery  of  charters  being  rendered  im- 
possible by  reason  of  their  having  been  burnt.  In  delivering  the  judg- 
ment of  the  court  of  error  there,  Parke,  B.,  says  :  "  In  Rolle's  Abridg- 
ment, Detinue,  (E),  it  is  said,  that,  in  detinue  of  charters,  if  the  issue 
be  upon  the  detinet,  if  it  be  found  that  the  defendant  has  burned  the 
charters,  the  judgment  shall  not  be  to  recover  the  charters,  for,  it 
appears  that  he  (the  plaintiff)  cannot  have  them :  but  he  shall  recover 
the  value  of  the  land  in  damages.  A  reference  is,  however,  made  to 
a  contrary  decision  in  the  Year  Book,  T.  17  E.  3,  fo.  45,  pi.  1.  In 
that  case,  the  jury  found  that  the  charters  were  burned  by  the  defend- 
ant. Shardelow,  J.,  said  that  the  issue  was  only  on  the  detinue;  which 
detinue  was  found,  and  the  judgment,  it  was  agreed  by  the  court,  should 
be,  to  recover  the  charters,  and  damages  to  10  marks,  and  that  the 
♦3141  defendant  should  be  distrained  to  *return  them.     By  analogy  to 

■*  this  case,  the  judgment  given  for  the  plaintiff  on  this  record  would 
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be  wrong.  But  the  case  does  not  appear  to  be  law ;  for  Brooke,  in  his 
Abridgment,  Detinue  de  Bieni,  pi.  25,  says  that  Newton  and  Paston 
(both  justices  of  C.  B.)  in  21  H.  6,  36,  say  that  if,  in  detinue  of  char- 
ters, the  charters  are  burnt,  the  plaintiff  shall  recover  all  in  damages. 
The  like  is  laid  down  in  M.  3  H.  6,  fo.  19,  pi.  31 ;  and  Brooke,  and 
also  Rolle,  in  their  Abridgments,  evidently  adopt  that  position  as  good 
law.  If  that  be  so, — and  it  seems  to  us  that  it  is, — we  may,  on  the 
authority  of  that  case,  hold  that  the  jury  may  find  the  facts  specially 
whereby  a  re-delivery  of  the  goods  to  the  plaintiff  has  become  impos- 
sible, and  so  confine  themselves  to  an  assessment  of  damages.  If  the 
jury  can  do  so  where  the  destruction  of  the  chattel  takes  place,  and  so  it 
cannot  be  recovered  in  specie,  they  may  do  so  also  where  its  previous 
re-delivery  renders  the  recovery  of  the  chattel  useless."  So,  in  Jones 
v.  Dowle,  9  M.  &  W.  19, f  where  the  defendants  parted  with  the  pos- 
session of  the  chattel  to  a  stranger,  the  plaintiff  had  a  verdict  with 
damages  to  the  value.  In  Phillips  v.  Jones,  12  Q.  B.  859,  867  (E.  C. 
L.  R.  vol.  64),  Parke,  B.,  says :  "  Upon  referring  to  the  precedents,  it 
appears  that  the  plaintiff  in  detinue  has  a  right  to  recover  the  goods  in 
specie,  and,  in  case  of  non-delivery,  the  value,  and  the  option  of  giving 
up  the  goods,  or  paying  the  value,  is  in  the  defendant,  who,  by  refusing 
to  deliver  the  former,  renders  himself  liable  to  pay  the  latter.  It  was 
so  laid  by  Frowike,  C.  J.,  Keilw.  Rep.  64  b.  He  says  <  that  the  judg- 
ment is,  that  the  plaintiff  shall  recover  the  goods  or  the  value ;  then 
shall  issue  a  writ  to  the  sheriff  to  distrain  the  defendant  to  deliver  the 
goods,  and,  if  he  will  not,  then  the  value  as  it  is  taxed  by  the  inquisi- 
tion. And  so  it  is  in  the  election  of  the  defendant  to  deliver  to  the 
plaintiff  the  goods  or  the  value.9     And  the  same  law  is  laid  down  in 


Paler  v.  *Hardyman,  Yelv.  71."    [Maulb,  J. — Here,  the  goods 
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are  not  destroyed.  Your  argument  is,  that  you  are  entitled  to 
put  detinue  on  the  same  footing  as  trover,  because  there  are  certain 
exceptional  cases  in  which  the  judgment  in  detinue  may  be  for  damages 
only  ?  Je&vis,  C.  J. — The  argument  against  you  will  be,  that,  in  order 
to  bring  the  case  within  the  statute,  it  must  be  such  an  action  of  de- 
tinue as  must  be  for  damages  only.  Maule,  J. — I  do  not  see  why  the 
county  court  should  not  have  jurisdiction  in  detinue,  unless  there  is 
some  express  provision  to  prevent  it.  I  think  the  question  will  turn 
upon  the  6th  and  11th  sections  of  the  13  &  14  Vict.  c.  61.  Jervis, 
C.  J. — Rather,  upon  the  1st  section,  as  explained  by  those  two.  Sec- 
tion 2  also  may  be  useful :  it  provides  that  the  extension  act  and  the 
former  act  shall  be  read  and  construed  as  one  act :  if  so,  the  58th  sec- 
tion of  the  9  &  10  Vict.  c.  95,  may  be  read  as  if  it  contained  the  word 
"demand,"  as  well  as  "debt  or  damage."]  The  1st  section  of  the  13 
&  14  Vict.  c.  61,— reciting  the  9  &  10  Vict.  c.  95,  and  12  &  13  Vict. 
c.  101, — enacts,  "  that  the  jurisdiction  of  the  several  courts  holden  or 
to  be  holden  under  the  said  act  of  9  &  10  Vict.  c.  95,  shall  extend  to 
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the  recovery  of  any  debt,  damage,  or  demand,  not  exceeding  the  sum 
of  502.,  and  to  all  actions  in  respect  thereof  (save  and  except  the  seve- 
ral actions  specified  in  the  proviso  in  s.  58,  of  the  same  act);  and  that 
the  several  powers  and  provisions  of  the  said  several  acts  of  the  10th 
and  13th  years  of  Her  Majesty,  and  all  rules,  orders,  and  regulations 
which  have  been  or  may  be  made  in  pursuance  of  the  said  acts,  or  either 
of  them,  shall  extend  to  all  debts,  damages,  and  demands  which  may 
be  sued  for  in  the  said  courts,  or  any  of  them,  not  exceeding  the  sum 
of  501.,  and  to  all  proceedings  and  judgments  for  the  recovery  of  the 
same,  or  otherwise  in  relation  thereto  respectively,  as  fully,  to  all  in- 
tents and  purposes,  as  the  same  ^respectively  are  now  or  may 
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be  applicable  to  debts,  damages,  and  demands  within  the  pre- 


sent jurisdiction  of  the  said  courts.'1  The  6th  section,  which  regulates 
the  fees  to  be  taken  by  barristers  and  attorneys  in  the  county  courts, 
speaks  of  "  the  debt,  damage,  or  demand  claimed  in  any  plaint  in  cove- 
nant, debt,  detinue,  or  assumpsit :"  and  s.  11  classes  "detinue"  amongst 
those  actions  of  contract  wherein,  if  the  plaintiff,  suing  in  a  superior 
court,  recovers  less  than  202.,  he  shall  lose  his  costs.  [Williams,  J. — 
Has  not  the  defendant  a  right  to  have  the  judgment  in  the  alternative, 
so  as  to  enable  him  to  exercise  the  option  to  restore  the  chattel,  where 
it  exists  in  specie  ?]  Phillips  v.  Jones  certainly  shows  that  he  has. 
[Maule,  J. — The  power  to  give  damages  for  the  detention,  is  merely 
incident  to  the  judgment.]  In  Henry  v.  Earl,  8  M.  &  W.  228,  f  there 
was  a  plea  to  the  damages :  and,  in  Crossfield  v.  Such,  8  Exch.  159,  f 
it  was  held,  that,  if  in  detinue  for  goods,  all  or  any  are  delivered  up 
after  action  brought,  the  plaintiff  cannot  have  judgment  to  recover  the 
goods  so  delivered  to  him,  or  their  value ;  but  he  may  have  judgment 
to  recover  damages  for  their  detention,  if  he  has  sustained  any  damage; 
and  may  have  judgment  to  recover  the  residue  of  the  goods,  or  their 
value,  and  damages  for  their  detention* 

Assuming  that  the  action  of  detinue  is  not  within  the  jurisdiction  of 
the  county  court,  there  is  no  ground  for  prohibition  here,  the  judgment 
being  in  trover,  in  which  the  court  clearly  had  jurisdiction ;  and  the 
court  will  not  inquire  whether  the  defendant  was  properly  served  with 
a  plaint  in  trover ;  that  being  mere  matter  of  practice.  [Maule,  J. — 
Has  the  judge  of  the  county  court  .power  to  amend  a  proceeding  which 
is  not  withift  his  jurisdiction?]  His  doing  so  may  be  irregular. 
[Maule,  J. — If  he  has  no  jurisdiction,  he  can  neither  amend  nor  ad- 
*3171  Journ>  nor  ^°  anything  else:  it  is  coram  *non  judice.]  The 
J  conduct  of  the  defendant  here  amounted  to  consent.  [Maule, 
J. — Consent  will  not  give  jurisdiction.  Jervis,  C.  J. — Assume  that 
the  case  is  one  in  which  the  county  court  has  jurisdiction, — suppose  the 
plaint  is  in  debt,  and  the  judge  alters  it  to  trespass  f\  He  clearly 
might  do  so.  In  Gannon,  app.,  Johnson,  resp.,  21  Law  Journ.  N.  S., 
Q.  B.  164,  the  plaintiff's  particular  in  a  plaint  in  the  county  court 
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alleged  that  the  defendant  had  deepened  the  bed  of  a  river,  and  thereby 
varied  the  level,  whereby  the  plaintiff  had  been  deprived  of  his  accus- 
tomed head  of  water  at  his  mill.  It  appeared  in  evidence  that  the 
defendant  had  formerly  deepened  the  bed  of  the  stream,  for  which  the 
plaintiff  recovered  damages  in  an  action ;  that  the  defendant  then 
erected  on  his  own  land  a  dam,  which,  while  it  remained,  kept  up  the 
head  of  water  as  of  old ;  that  the  defendant  afterwards  removed  the 
dam,  on  which  the  water  fell,  and  the  plaintiff  brought  the  present 
action.  The  county  court  judge,  thinking  the  particulars  were  not  full 
enough  to  meet  the  evidence  as  to  the  loss  of  the  water,  directed  an 
amendment,  under  the  104th  rule  of  the  county  court  rules,  and  in- 
serted the  words  "and  unlawfully  lowered  the  dam/'  before  the  word 
"  whereby,"  in  the  particulars.  It  was  objected  that  the  judge,  by  rule 
104,  could  only  amend  in  case  of  a  variance  between  the  allegations  and 
proof,  that  there  was  no  variance  here,  and  that  consequently  the 
amendment  was  improper.  The  court  of  appeal,  though  they  deemed 
the  amendment  unnecessary,  held  that  the  judge,  who  considered  that 
there  was  a  variance,  had,  under  the  circumstances,  authority  to  make 
the  amendment,  at  his  discretion.  Walsh  v.  Ionides,  1  Ellis  &  B.  383 
(E.  G.  L.  R.  vol.  72),  shows  clearly  that  prohibition  will  not  lie  in  a 
case  like  this.  There,  a  plaint  was  levied  in  the  county  court  of  Liver- 
pool, by  leave  of  the  judge  (under  the  9  &  10  Vict.  c.  95,  s.  60),  against 
a  defendant  not  resident  *within  the  jurisdiction.  The  particu- 
lars were,  for  not  delivering  a  cargo  of  corn  bought  by  the 
plaintiff  of  the  defendant,  by  a  contract  in  writing.  On  a  rule  for  a 
prohibition,  it  appeared  by  the  affidavits,  that  the  plaintiff,  at  Liverpool, 
within  the  jurisdiction,  made  a  contract  with  a  broker  who  professed  to 
act  for  the  defendant,  in  these  terms, — "  Sold  the  cargo  of  corn  per 
Thane  of  Fife,  now  at  Queenstown,  at  27*.  per  quarter,  including  cost, 
freight,  and  insurance  to  a  safe  port  in  the  United  Kingdom.  Payment, 
cash,  in  exchange  for  shipping  documents  and  policy  of  insurance." 
Queenstown  was  out  of  the  jurisdiction ;  and  so  was  the  ship.  The 
plaintiff  requested  that  the  ship  should  be  sent  to  Drogheda,  a  port  also 
out  of  the  jurisdiction.  The  defendant  sold  the  cargo  to  another  per- 
son, delivered  him  the  shipping  documents,  and  caused  the  cargo  to  be 
delivered  to  him.  It  was  held,  that  the  non-delivery  of  the  cargo  was 
a  breach  of  the  contract,  and  a  cause  of  action,  but  out  of  the  jurisdic- 
tion of  the  county  court ;  and  that  the  rule  must  be  absolute  to  prohibit 
proceeding  in  the  plaint  for  that.  But  it  was  further  held,  that  the 
non-delivery  of  the  shipping  documents  was  also  a  breach  of  the  con- 
tract, and  a  cause  of  action  within  the  jurisdiction,  and  that  the  rule 
must  be  modified  so  as  to  allow  the  plaintiff  to  proceed  for  that,  if  the 
judge  in  his  discretion  thought  fit  to  amend  the  particulars.  [Jervis, 
C.  J. — In  that  case,  the  county  court  had  jurisdiction  over  the  general 
subject-matter  of  the  inquiry.    It  turned  out  that  there  had  been  no 

S 


[*318 


318  TAYLOR  v.  ADDYMAN.    H.  T.  1858. 

breach  of  contract  committed  within  the  jurisdiction  of  the  local  court, 
in  the  respect  mentioned  in  the  particulars.]  There  was  no  cause  of 
action,  until  the  breach  took  place  in  Ireland. 

jR.  Hall  showed  cause  in  the  first  instance. — The  question  now  pre- 
sented for  the  consideration  of  the  court,  has  never  yet  been  decided ; 
*3191  but  in  two  case9'~ *Wickham  v.  Lee,  12  Q.  B.  521  (E.  C.  L.  R. 

•"  vol.  64),  and  Hand  v.  Daniels,  1  L.  M.  $  P.  421, — grave  doubts 
have  been  expressed  whether  detinue  is  within  the  jurisdiction  of  the 
county  courts  established  under  the  9  &  10  Vict.  c.  95.  It  is  scarcely 
contended  that  the  9  &  10  Vict.  c.  95  comprehended  detinue :  but  re- 
liance is  placed  upon  some  expressions  in  the  6th  and  11th  sections  of 
the  13  &  14  Vict.  c.  61.  [Maulb,  J. — Is  there  any  debt  or  damage 
here  claimed  more  than  201.  ?]  No  debt  is  claimed  at  all.  The  action 
is  brought  to  recover  the  chattel  or  the  value,  and  damages  for  the 
detention.  The  value  must  be  stated  in  the  particulars.  The  case  of 
Phillips  v.  Jones,  12  Q.  B.  859  (E.  C.  L.  R.  vol.  64),  shows  that  the 
value  must  be  found  by  the  jury.  [Jbrvis,  C.  J. — Does  that  case  de- 
cide that  the  defendant  has  an  unqualified  option  to  deliver  up  the 
chattel  or  to  pay  the  value  assessed  ?  or  is  it,  that  he  shall  not  pay  the 
sum  assessed  as  the  value,  if  he  delivers  up  the  chattel  ?]  The  sheriff, 
it  is  submitted,  has  the  right  to  take  the  chattel  if  he  can  get  it.  De 
Grey,  C.  J.,  says  in  Pawly  v.  Holly,  2  W.  Blac.  858,— "The  nature 
of  this  action  requires  that  the  verdict  and  judgment  be  such  that  a 
specific  remedy  may  be  had  for  recovery  of  the  goods  detained,  or  a 
satisfaction  in  value  for  each  several  parcel  in  case  they  be  not  delivered. 
This  is  as  well  done  by  severing  the  values  in  the  verdict  as  in  the 
declaration,  which  is  of  no  use ;  as,  in  case  of  a  judgment  upon  verdict, 
the  jury  must  assess  the  damages,  according  to  their  evidence,  and,  in 
case  of  judgment  by  default,  a  writ  of  inquiry  must  be  awarded,  for 
the  same  purpose."  And  in  Anderson  v.  Passman,  7  C.  &  P.  193  (E. 
G.  L.  R.  vol.  32),  it  was  held  that  it  is  the  duty  of  the  plaintiff  in  de- 
tinue to  prove  the  value  of  the  several  articles  be  sues  for.  [Cress- 
well,  J. — If  the  defendant  has  the  option,  the  sheriff  cannot  take  the 
chattel,  unless  the  defendant  refuses  the  other  alternative.  Jervis, 
C.  J. — The  case  in  Keilway,  64  b,  shows  that  the  defendant  has  that 
option.]  By  putting  a  small  value  on  the  chattel,  a  plaintiff  might, 
#ooa-i  if  detinue  be  held  to  *be  maintainable  there,  bring  such  an 

-"  action  in  the  county  court,  and  thereby  establish  his  title  to  a 
thing  of  any  value  however  large.  [Jervis,  C.  J. — Would  not  the 
jurisdiction  stop  if  it  appeared  upon  the  hearing  that  the  value  of  the 
article  in  dispute  exceeded  502.,  just  as  in  the  case  of  a  title  to  land 
appearing  at  the  trial  ?]  There  are  many  sections  in  the  9  &  10  Vict. 
c.  95,  which  are  quite  irreconcileable  with  the  maintenance  of  detinue 
in  the  county  court.  Thus,  the  63d  section,  which  enables  a  plaintiff 
suing  for  an  amount  exceeding  the  sum  limited  by  the  act  to  abandon 
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the  excess  for  the  purpose  of  bringing  the'  case  within  the  jurisdiction! 
clearly  would  not  apply  to  detinue.  [Jekvis,  C.  J. — It  may  be  that 
that  section  applies  only  to  cases  where  there  may  be  an  abandonment 
of  part  of  the  demand.  Maule,  J. — In  detinue  for  three  or  more 
articles,  might  not  the  plaintiff  abandon  all  above  50Z.  worth  ?]  It  is 
submitted  he  cannot.  The  1st,  3d,  and  58th  sections  of  the  9  &  10 
Vict.  c.  95,  clearly  do  not  contemplate  detinue:  and  the  effect  of  the 
13  &  14  Vict.  c.  61,  merely  was  to  increase  the  amount  to  which  the 
jurisdiction  of  the  county  courts  was  to  extend.  [Maule,  J. — The 
former  act  gave  jurisdiction  in  respect  of  certain  debts  or  demands 
not  exceeding  202. ;  the  later  one,  in  respect  of  any  debt,  damage,  or 
demand,  not  exceeding  502.]  The  expressions  found  in  the  6th  and 
11th  sections  of  the  13  &  14  Vict.  c.  61,  cannot  amount  to  an  ex- 
press extension  of  the  jurisdiction  to  a  form  of  action  not  otherwise 
contemplated.  Many  reasons  might  be  suggested  why  detinue  should 
not  be  within  the  inferior  jurisdiction:  for  instance,  the  chattel, 
though  of  less  value  than  502.  to  the  plaintiff,  might  be  worth  10002. 
to  the  defendant.  [Williams,  J. — To  determine  the  question  of  juris- 
diction, must  you  not  look  at  the  value  to  the  plaintiff?  Jervis,  C. 
J. — The  real  test  is,  the  actual  value,  which  must  be  determined  by 
the  judge,  or  the  jury,  if  there  be  one.]  The  91st  section  of  the  9  & 
10  Vict.  c.  95,  which  defines  the  *amount  of  fees  to  be  allowed  r*ooi 
for  professional  assistance,  and  the  92d  section,  which  enables  L 
the  judge  to  make  orders  for  payment  by  instalments,  speak  of  debt  or 
damages  only;  and  the  94th  section,  upon  which  all  executions  are 
based,  deals  only  with  orders  for  payment  of  money.  So,  the  97th, 
98th,  and  101st  sections  apply  only  to  the  remedies  for  the  recovery 
of  debts,  damages,  or  costs.  Throughout  the  act,  there  is  no  machinery 
provided  for  enforcing  a  judgment  in  detinue.  The  13  &  14  Vict.  c. 
61,  leaves  the  matter  as  it  was  before,  except  for  the  expressions  relied 
on  in  sections  6  and  11.  As  to  the  former,  the  probability  is,  that  the 
word  "  detinue"  got  in  by  accident :  or  it  may  be  that  the  county  court 
may  have  jurisdiction  to  try  an  action  of  detinue,  by  agreement  of  the 
parties,  under  s.  17.(a)    [Jervis,  G.  J. — In  that  case,  what  would  the 

(a)  Which  .enacts,  "  that,  if  both  parties  shall  agree,  by  a  memorandum  signed  by  them  or  by 
their  attorneys,  that  the  county  court  shall  have  power  to  try  any  of  the  actions  hereinbefore 
respectively  mentioned  in  which  the  sum  sought  to  be  recovered  shall  exceed  the  sum  of  bl.  by 
the  said  recited  act,  or  50/.  by  this  act  limited,  in  the  case  of  such  actions  respectively,  or  any 
action  in  which  the  title  to  land,  whether  of  freehold,  copyhold,  leasehold,  or  other  tenure,  or  to 
any  tithe,  toll,  market,  fair,  or  other  franchise,  shall  be  in  question,  then  and  in  such  case  the 
said  court  shall  have  jurisdiction  and  power  to  try  such  action :  Provided  always,  that  the  said 
parties  or  their  attorneys  shall  state  in  their  said  memorandum  of  agreement,  that  they  know 
such  cause  of  action  to  be  above  the  said  sums  respectively,  or  that  they  know  such  title  to  como 
in  question  in  such  action }  and  provided  that  such  memorandum  shall  be  filed  with  the  clerk  of 
the  said  court  at  the  time  of  filing  the  demand  of  the  plaintiff:  Provided  also,  that  all  local 
actions  to  be  tried  before  any  county  court  with  the  consent  of  the  parties,  shall  be  brought  and 
tried  in  that  jurisdiction  only  in  which  the  lands,  tenements,  or  hereditaments,  or  some  part 
thereof,  are  situate  are  (tie)  in  respect  whereof  such  actions  shall  be  brought" 
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judgment  be?]  As  the  parties  might  by  their  agreement  provide. 
loncy]  [Jervis,  G.  J. — The  17th  section  applies  to  the  cases  of  debts, 
-*  ^damages,  and  demands  exceeding  the  limited  amounts,  or  to 
actions  which  are  excluded  by  the  proviso  in  the  58th  section  of  the  9 
&  10  Vict.  c.  95.] 

Then,  what  jurisdiction  had  the  judge,  assuming  that  he  had  juris- 
diction in  detinue,  to  alter  the  form  of  action  to  trover  ?  [Williams, 
J. — I  do  not  think  the  judge  by  the  amendment  made  the  action  one 
in  trover.]  The  judgment  is,  "  that  the  plaintiff  do  recover  against  the 
defendant  the  sum  of  502.  for  his  debt,  and  72.  9*.  2d.  for  costs  of  suit." 

Kemplay,  in  reply,  was  not  heard. 

Jervis,  C.  J. — I  am  of  opinion  that  this  rule  to  set  aside  my  Brother 
Martin's  order,  and  to  quash  the  writ  of  prohibition  issued  in  pursuance 
thereof,  must  be  made  absolute.  There  is  no  question,  that,  by  opera- 
tion of  the  2d  section  of  the  13  &  14  Yict.  c.  61,  that  act  and  the 
previous  county  court  acts  of  9  &  10  Vict.  c.  95,  and  12  &  13  Vict.  c. 
101,  are  to  be  read  together,  and  that  therefore  it  would  not  be  right 
now  to  construe  the  earliest  of  those  acts  by  itself.  It  is  not  impossible 
that  Mr.  Hall  may  be  correct  in  saying  that  the  word  "  demands"  in 
the  1st  section  of  the  13  &  14  Vict.  c.  61,  was  not  intended  to  carry 
the  jurisdiction  of  the  county  court  further,  because  the  preamble  sup- 
poses the  9  &  10  Vict.  c.  95,  to  have  used  the  words  "  debts,  damages, 
and  demands."  Assuming  that  to  be  so,  we  must  read  the  6th  and 
11th  sections  of  the  13  &  14  Vict.  c.  61,  as  part  of  the  9  &  10  Vict.  c.  95. 
The  11th  section  is  that  which  bears  strongest  upon  this  matter :  it 
says,  in  effect,  that,  if  in  any  action  of  detinue  commenced  after  the 
passing  of  that  act  in  a  superior  court,  the  plaintiff  shall  recover  a  sum 
not  exceeding  202.,  he  shall  have  judgment  to  recover  such  sum  only, 
and  no  costs;  the  consequence  of  which  would  be, — supposing 
#000-1  *detinue  not  to  be  maintainable  in  the  county  court, — that,  in 
J  all  cases  where  the  subject-matter  does  not  exceed  the  value  of 
202.,  no  action  at  all  could  be  brought,  except  at  the  peril  of  losing  the 
costs.  It  is  not  right  to  say,  as  Mr.  Hall  suggests,  that  the  bringing 
such  an  action  is  an  abuse  of  the  jurisdiction ;  for,  detinue  is  commonly 
brought  to  recover  a  specific  chattel,  and  not  damages  merely.  The 
same  argument,  at  all  events,  could  not  be  applied  to  the  6th  section ; 
and  I  have  reason  to  know  that  the  specific  words  in  those  two  sections 
were  introduced  with  a  view  to  make  the  matter  more  clear.  The  long 
discussion  of  this  and  other  cases  where  nice  and  difficult  questions  are 
raised  upon  the  construction  of  words,  rather  than  upon  principles  of 
law,  seems  to  afford  a  strong  argument  against  codification.  When  the 
two  statutes  are  read  together,  I  think  they  clearly  show  that  detinue 
was  contemplated  as  being  within  the  jurisdiction.  The  9  &  10  Vict.  c. 
95,  has  two  sections,  the  3d  and  the  58th,  which  define  the  demands 
that  are  to  be  enforced  in  the  county  court.     The  3d  section  enacts 
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"that  every  court  to  be  holden  under  this  act  shall  have  all  the  juris- 
diction and  powers  of  the  county  court  for  the  recovery  of  debts  and 
demands,  as  altered  by  this  act,  throughout  the  whole  district  for  which 
it  is  holden."    Now,  the  old  county  court  had  general  jurisdiction  in 
r  all  personal  actions,  including  detinue,  to  the  extent  of  40*.,  by  plaint, 
and,  by  justicies  to  any  amount.     Then,  the  58th  section  enacts  « that 
all  pleas  of  personal  actions  where  the  debt  or  damage  claimed  is  not 
more  than  202.  (now  extended  to  502.),  whether  on  balance  of  account 
or  otherwise,  may  be  holden  in  the  county  court,  without  writ."     It 
appears  to  me  to  be  plain  that  the  act  intended  to  include  detinue  in 
"all  pleas  of  personal  actions,"  where  the  debt  or  damage  does  not 
exceed  the  amount  limited.     The  answer  to  the  argument,  that,  by 
putting  a  value  below  *502.,  a  plaintiff  might  recover  in  detinue  r^no^ 
a  chattel  worth  1002.  or  10002.,  is,  that  the  moment  it  appears  *- 
that  the  value  exceeds  502.,  the  jurisdiction  of  the  county  court  is  at 
an  end.     It  is  not  the  capricious  value  put  upon  the  thing  by  either 
party,  but  the  decision  of  the  judge  or  the  jury,  that   ascertains 
whether  the  case  is  within  the  jurisdiction  or  not.     Other  sections  of 
the  9  &  10  Vict.  c.  95,  were  referred  to  as  being  inconsistent  with  this 
view.     It  is  said  that  the  provision  in  s.  63,  as  to  the  abandonment  of 
the  excess  so  as  to  bring  the  demand  within  the  prescribed  limit,  and 
the  provision  in  s.  82,  for  the  payment  of  money  into  court,  are  inap- 
plicable to  actions  of  detinue:  we  must,  therefore,  either  hold  the 
action  of  detinue  not  to  be  within  the  contemplation  of  the  act,  or  say 
that  those  two  sections  are  applicable  only  to  cases  to  which  they  are 
capable  of  being  applied.     Then,  it  is  said,  that  the  90th  and  91st  sec- 
tions, which  make  the  amount  of  "  debt  or  damage"  claimed  the  crite- 
rion of  the  defendant's  right  to  remove  the  plaint  into  a  superior  court, 
or  of  the  sum  to  be  allowed  for  costs  in  the  county  court,  clearly  show 
that  detinue  is  not  comprehended.     But,  if  I  am  right  in  the  construc- 
tion I  put  upon  the  58th  section,  the  same  construction  must  be  put 
upon  those  words  in  the  90th  and  91st  sections.     So,  as  to  the  92d 
section,  which  provides  for  the  payment  of  any  debt  or  damages  or 
costs  by  instalments.     There  is  one  section,  the  94th,  which  is  not 
susceptible  of  explanation  in  that  way.     It  enacts,  "  that,  whenever 
the  judge  shall  have  made  an  order  for  the  payment  of  money,  the 
amount  shall  be  recoverable,  in  case  of  default  or  failure  of  payment 
thereof  forthwith,  or  at  the  time  or  times  and  in  the  manner  thereby 
directed,  by  execution  against  the  goods  and  chattels  of  the  party 
against  whom  such  order  shall  be  made."     That,  it  will  be  observed,  is 
applicable  only  where  the  order  is  for  the  payment  of  money,  and  there- 
fore, *it  is  said,  there  is  no  express  provision  for  execution  in  r*o2c 
detinue.     But  that  is  not  so ;  for,  if  the  3d  section  of  the  9  &  L 
10  Vict.  c.  95,  confers  upon  the  new  courts  all  the  jurisdiction  and 
powers  of  the  old  county  court  for  the  recovery  of  debts  and  demands, 
vol.  xiii.— 27  s  2 
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it  follows  that  the  judgment  in  detinue,  if  for  the  goods,  must  be  en* 
forced  as  it  would  have  been  under  the  old  system.  That  will  give  a 
reasonable  construction  to  all  the  sections. 

As  to  the  second  point, — whether,  under  the  circumstances,  the 
judge  of  the  county  court  had  power  to  amend  the  particulars,  the  an- 
swer is  this, — If  he  had  no  authority  to  amend,  it  remains  as  before,  (a) 

Maulb,  J. — I  entirely  concur  in  what  has  fallen  from  the  Lord  Chief 
Justice.  The  6th  and  11th  sections  of  the  13  &  14  Vict.  c.  61,  are  a 
legislative  exposition  showing  that  that  act  and  the  two  which  preceded 
it  are  to  be  read  together,  and  that,  if  there  are  words  which  will  com* 
prehend  detinue,  then  that  form  of  action  is  to  be  comprehended.  That 
there  are  words  which  may  comprehend  detinue,  is,  I  think,  clear 
enough ;  for,  the  58th  section  of  the  9  &  10  Vict,  c,  95,  enacts  "  that 
all  pleas  of  personal  actions,  where  the  debt  or  damage  claimed  is  not 
more  than  207.,  whether  on  balance  of  account  or  otherwise,  may  be 
*32fi1  Golden  in  the  county  court,  without  *writ ;  and  all  such  actions 
-J  brought  in  the  said  court  shall  be  heard  and  determined  in  a 
summary  way  in  a  court  constituted  under  this  act,  and  according  to 
the  provisions  of  this  act."  The  18  &  14  Vict.  c.  61,  increases  the 
jurisdiction,  as  to  amount,  to  50/.  Now,  this  action  of  detinue  is  a 
"personal  action,"  and  no  debt  or  damages  at  all  are  claimed;  there- 
fore, it  is  not  an  action  in  which  the  debt  or  damages  claimed  exceeds 
502.  If  we  are  to  look  with  extreme  rigour  at  the  words  of  the  act, — 
a  doctrine  which  I  for  one  repudiate, — and  not  to  construe  them  accord- 
ing to  the  object  and  intention  of  the  legislature,  we  might  be  con* 
strained  to  hold  detinue  not  to  be  within  the  jurisdiction  of  the  county 
court.  But,  abandoning  that  strict  verbal  construction,  the  county 
court  clearly  was  intended  to  have  jurisdiction  in  that  form  of  action, 
as  well  as  in  all  other  personal  actions.  Of  that,  I  think  there  can  be 
no  doubt.  The  82d,  90th,  and  91st  sections  of  the  9  &  10  Vict.  c.  95, 
perhaps  may  present  instances  where  the  machinery  of  the  act  is  not 
applicable  to  detinue ;  but  then  the  18  &  14  Vict.  c.  61,  which  by  way 
of  declaration  imports  detinue  into  the  1st  act,  modifies  and  makes  them 
applicable  thereto.  As  to  the  82d  section,  I  do  not  know  why  a  defend- 
ant in  an  action  of  detinue  should  not  be  permitted  to  pay  into  court 
a  sum  of  money  which  he  says  is  a  full  compensation,  and  succeed  in 
the  event  of  its  being  found  at  the  trial  that  the  thing  sought  to  be 
recovered  is  not  worth  more  than  the  sum  so  paid  in.  The  same  sort 
of  reasoning  may  be  applied  to  the  90th  and  91st  sections.     As  to  the 

(a)  The  4th  section  of  the  9  k  10  Vict  c.  05,  which  was  not  referred  to  either  at  the  bar  or  by 
the  court,  seems  to  be  decisive  of  the  question.  It  enacts,  "  that,  for  all  purposes,  except  those 
which  shall  be  within  the  jurisdiction  of  the  courts  holden  under  this  act,  the  county  court"  (that 
is,  the  old  county  court)  "  shall  be  holden  as  if  this  act  had  not  been  passed ;  and  all  proceed- 
ing*" (including,  of  course,  actions  of  detinue)  "commenoed  in  the  county  court  of  any  county 
before  the  time  when  any  court  shall  be  holden  under  this  act  in  such  county,  may  be  continued, 
executed,  and  enforced  against  all  persons  liable  thereunto,  in  the  tame  manner  as  if  they  had  bee* 
commenced  under  the  authority  of  thU  act" 
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94th  section,  which  relates  to  executions,  that  does  not  apply  to  a  case 
where  the  order  would  be  that  the  specific  chattel  shall  be  delivered  up, 
or,  if  that  cannot  be  done,  the  value  in  damages.  I  therefore  think, 
either  looking  at  the  precise  words  of  the  58th  section  of  the  9  &  10 
Vict.  c.  95,  or  at  that  act  and  the  13  &  14  Vict.  c.  61  together, 
*and  exponnding  the  former  act  by  the  light  afforded  by  the  6th 


and  11th  sections  of  the  later  one,  the  plain  and  obvious  intention 
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of  the  legislature  was  that  the  county  court  should  have  jurisdiction  in 
detinue.  I  was  much  struck  by  one  argument  urged  by  Mr.  Hall. 
Detinue  is  often  brought  where  the  chattel  sought  to  be  recovered  is 
of  great  value  to  the  plaintiff,  and  of  no  value  whatever  to  anybody 
else.  The  chattels  in  the  present  case  are  of  that  description.  Or  it 
may  be  that  the  chattel  is  of  great  value  to  the  defendant :  and,  if  the 
plaintiff  chooses  to  say  that  the  chattel  is  worth  507.  only,  and  obtains 
judgment,  he  is  entitled  to  have  the  very  chattel  for  which  the  action 
is  brought,  although  the  defendant  may  be  so  related  to  it  that  it  may 
be  worth  10002.  to  him ;  and  thus  the  county  court  judge  would  have 
decided  a  matter  in  which  the  defendant's  interest  exceeds  the  value 
of  502.  But  I  think  that  argument  is  well  answered  by  consider- 
ing that  if,  in  the  course  of  the  trial,  the  goods,  if  the  defendant's, 
are  of  greater  value  than  502.,  the  jurisdiction  of  the  county  court 
would  cease, — just  as  if,  in  the  course  of  a  cause,  it  turned  out  that 
the  title  to  land  came  in  issue.  That  seems  to  me  to  answer  the  diffi- 
culty. Upon  the  whole,  for  the  reasons  so  clearly  and  fully  expressed 
by  the  Lord  Chief  Justice,  I  think  this  rule  must  be  made  absolute. 

Oresswbll,  J. — I  am  of  the  same  opinion.  The  3d  section  of  the 
9  &  10  Vict.  c.  95,  confers  upon  the  newly-constituted  courts  all  the 
jurisdiction  and  powers  of  the  old  county  court  for  the  recovery  of 
debts  and  demands,  as  altered  by  that  act.  Then,  supposing  the  58th 
section  not  to  embrace  the  action  of  detinue,  the  consequence  would 
be,  that  the  jurisdiction  of  the  new  county  courts  in  that  form  of  action 
would  be  limited  to  a  sum  below  40«.  That,  however,  is  now  of  no 
importance,  the  last  act  having  increased  the  jurisdiction  to  50Z.  r*noo 
*As  to  how  the  excess  of  jurisdiction  is  to  be  taken  advantage  L 
of,  if  it  appears  in  the  course  of  the  cause,  the  answer  is,  just  as  in  a 
case  where  the  title  to  land,  or  to  any  toll,  fair,  or  market,  comes  in 
question, — so  soon  as  that  appears,  the  jurisdiction  of  the  county  court 
is  ousted.  As  to  the  other  clauses  which  have  been  relied  on,  I  think 
they  are  fully  disposed  of  by  the  observations  of  the  Lord  Chief  Justice 
and  my  Brother  Maule. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  Notwithstanding 
the  very  ingenious  argument  of  Mr.  HoU,  I  think  it  is  impossible  to 
deny  that  detinue  was  intended  by  the  legislature  to  be  within  the  juris- 
diction of  the  county  court.  We  must,  therefore,  look  at  the  language 
of  the  9  &  10  Vict.  c.  95,  and  see  if  by  a  liberal  construction  we  can 
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hold  detinue  to  be  included,  as  the  13  k  14  Vict.  c.  61,  itself  assumes. 
It  appears  to  me  that  the  words  are  sufficient  to  show  that  the  jurisdic- 
tion does  exist.  We  have  been  much  pressed  with  the  argument  as  to 
the  deficiency  of  machinery  provided  for  carrying  the  judgment  in  an 
action  of  detinue  into  effect.  But  I  think  we  are  bound  rather  to  hold 
that  to  be  an  oversight  on  the  part  of  the  framers  of  the  act,  than  to 
assume  that  there  is  an  entire  absence  of  jurisdiction.  As  to  the 
amount,  if  the  objection  had  been  made  at  the  trial,  that  might  have 
given  rise  to  a  question  which  does  not  arise  now.  As  to  whether  the 
judge  had  power  to  amend  as  he  did,  the  reasons  which  have  been 
urged  to  show  the  absence  of  such  power,  grave  as  I  think  they  are, 
afford  no  ground  for  a  prohibition.     The  rule  must  be  made  absolute. 

Kemplay,  for  the  plaintiff,  asked  for  the  costs  of  the  application. 
*32<n      Hall,  contrft. — Costs  are  never  given  at  chambers  in  *such 
-*  cases :  nor  are  they  given  in  any  case  where  cause  is  shown  in 
the  first  instance.    [Williams,  J. — That  is,  where  the  motion  is  unsuc- 
cessful.] 

Jervis,  C.  J. — Where  a  party  obtains  a  prohibition,  and  it  is  doubtful 
whether  it  is  a  fit  case  for  prohibition,  the  other  side  must  come  to  set 
it  aside ;  and,  if  the  application  is  successful,  I  think  he  should  have 
costs. 

Maule,  J. — The  objections  to  the  jurisdiction  are  entirely  formal 
and  technical.  The  plaintiff  should,  I  think,  have  the  costs  of  the 
motion. 

The  rest  of  the  court  concurring,  Rule  absolute,  with  costs. 


DOE  d.  HENRY  WILTON  and  MART,  his  Wife,  v.  BECK  and 
Others.    Jan.  11. 

In  ejectment  on  a  joint  demise  by  H.  W.  and  M.  hia  wife,  the  proof  was  that  the  property  had 
been  devised  to  H.  W.  in  trust  for  the  sole  and  separate  nse  of  M.  The  judge  having  declined 
to  allow  the  declaration  to  be  amended  by  striking  out  the  name  of  the  wife,  on  the  ground 
that  the  proposed  amendment  was  not  warranted  by  the  3  A  4  W.  4,  c  42,  *.  23, — Held,  that 
the  amendment  was  properly  refused. 

This  was  an  action  of  ejectment  upon  a  joint  demise  by  Henry  Wilton 
and  Mary  his  wife. 

At  the  trial  before  Williams,  J.,  at  the  last  assizes  at  Worcester,  the 
lessors  of  the  plaintiff  claimed  in  the  first  instance  to  be  entitled  to  the 
property  in  question,  in  right  of  Mary  Wilton,  as  heiress-at-law  of  a 
Mrs.  Sylvester,  deceased.  But,  it  becoming  necessary  to  put  in  the 
will  of  Mrs.  Sylvester,  it  was  found  that  the  property  had  been  devised 
to  Henry  Wilton,  in  trust  for  the  sole  and  separate  use  of  his  wife.  It 
was  thereupon  objected  that  there  was  a  fatal  variance ;  and  the  learned 
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judge  *was  asked  to  amend  the  declaration  by  striking  out  the  r^oori 
name  of  Mary.  His  lordship,  however,  thought  that  the  statute  *- 
3  &  4  W.  4,  c.  42,  s.  23,  gave  him  no  power  to  amend,  inasmuch  as  the 
amendment  sought  was  in  a  particular  which  was  material  to  the  merits 
of  the  case ;  and  accordingly  he  declined  to  amend,  and  the  plaintiff 
was  nonsuited. 

Alexander  (with  whom  was  Ghray\  pursuant  to  leave  reserved  to  him 
at  the  trial,  moved  for  a  rule  calling  upon  the  defendant  to  show  cause 
why  the  nonsuit  should  not  be  set  aside,  and  a  verdict  entered  for  the 
lessor  of  the  plaintiff. — The  judge  clearly  had  power  under  the  statute 
to  amend,  and,  under  the  circumstances,  ought  to  have  exercised  that 
power.  The  23d  section  of  the  statute  recites  that  "  great  expense  is 
often  incurred,  and  delay  or  failure  of  justice  takes  place  at  trials  by 
reason  of  variances  as  to  some  particular  or  particulars,  between  the 
proof  and  the  record  or  setting  forth  on  the  record  or  document  on 
which  the  trial  is  had,  of  contracts,  customs,  prescriptions,  names,  and 
other  matters  or  circumstances  not  material  to  the  merits  of  the  case, 
and  by  the  misstatement  of  which  the  opposite  party  cannot  have  been 
prejudiced,  and  the  same  cannot  in  any  case  be  amended  at  the  trial, 
except  where  the  variance  is  between  any  matter  in  writing  or  in  print 
produced  in  evidence,  and  the  record;  and  that  it  is  expedient  to 
allow  such  amendments  as  hereinafter  mentioned  to  be  made  on  the 
trial  of  the  cause :"  it  then  proceeds  to  enact  that  it  shall  be  lawful 
for  any  court  of  record  holding  plea  in  civil  actions,  and  any  judge 
sitting  at  nisi  prius,  if  such  court  or  judge  shall  see  fit  to  do  so,  to  cause 
the  record,  writ,  or  document  on  which  any  trial  may  be  pending  before 
any  such  court  or  judge,  in  any  civil  action,  &c,  when  any  variance  shall 
appear  between  the  proof  and  recital  or  setting  forth  on  the  record, 
*writ,  or  document  on  which  the  trial  is  proceeding,  of  any  con-  r*qqi 
tract,  custom,  prescription,  name,  or  other  matter,  in  any  par-  *- 
ticular  or  particulars  in  the  judgment  of  such  court  or  judge  not  material 
to  the  merits  of  the  case,  and  by  which  the  opposite  party  cannot  have 
been  prejudiced  in  the  conduct  of  his  action  or  defence,  to  be  forthwith 
amended,  ic.  [Jervis,  C.  J. — Can  you  amend  the  demise  ?]  The  day 
of  the  demise  may  be  altered :  Doe  d.  Simpson  v.  Hall,  6  Scott,  N.  R. 
689,  5  M.  &  G.  795  (E.  C.  L.  R.  vol.  44).(a)  And  in  Doe  d.  Marriott 
v.  Edwards,  1  M.  &  Rob.  319,  in  ejectment  for  a  forfeiture,  the  decla- 
ration alleged  that  the  premises  were  situate  "in  the  parish  of  A.  and 
B.;"  and  the  proof  was,  that  part  of  the  premises  were  situate  in  the 
parish  of  A.,  and  the  residue  in  the  parish  of  B. :  and  Parke,  B., 
allowed  the  variance  to  be  cured  by  an  amendment, — saying,  "  If  the 
error  in  the  description  of  the  houses  is  one  which  cannot  have  misled 
the  parties,  I  think  the  amendment  should  be  allowed."     [Maule,  J., 

(a)  And  see  Doe  d.  Bacon  v.  Lady  Bridges,  7  Scott,  X.  R.  966,  6  M.  ft  O.  1034  (E.  C.  L.  R. 
toL  46). 
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referred  to  Doe  d.  Poole  v.  Errington,  1  M.  &  Bob.  343,  where,  in  an 
ejectment  on  a  joint  demise  by  two,  Taunton,  J.,  refused  to  allow  the 
declaration  to  be  amended  by  substituting  several  demises,  observing 
that  "  the  amendment  was  prayed  for  in  a  particular  very  material  to 
the  merits  of  the  case.1']  All  the  amendment  that  was  asked  for  here 
was,  to  strike  out  the  name  of  Mary  Wilton.  [Maule,  J. — That  would 
be  substantially  altering  the  name  of  the  plaintiff.  The  declaration 
states  that  the  legal  estate  is  in  Mary,  and  that  Henry's  title  arises 
only  in  respect  of  his  being  her  husband :  and  at  the  trial  you  show 
that  the  legal  estate  is  in  Henry.]  If  the  devise  had  been  to  Henry 
Wilton  and  wife,  that  would  have  supported  this  demise.  [Maule,  J. 
*„«£,  — I  think  my  *Brother  Williams  was  quite  right  in  holding  that 

-*  the  statute  did  not  apply  to  such  an  amendment  as  this.  The 
words  clearly  do  not  comprehend  it.  The  statement  that  Henry  Wil- 
ton and  Mary  his  wife  demised  to  John  Doe,  is  not  a  "  recital  or  set- 
ting forth  on  the  record  of  any  contract,  custom,  prescription,  name, 
or  other  matter,"  within  the  meaning  of  the  statute.  The  act  contem- 
plates things  in  which  people  are  apt  to  make  slips,  but  about  which 
there  can  be  no  doubt  when  the  document  is  produced.  This  is  not 
that  case.  The  names  of  Henry  Wilton  and  of  Mary  Wilton  are  both 
truly  and  properly  set  out.  They  have  thought  fit  to  bring  an  action 
in  their  joint  names,  claiming  a  joint  interest  in  the  property  in  ques- 
tion. They  now  seek  to  alter  that,  and  to  recover  in  a  different  right 
altogether.  It  cannot  be  done.  Jbrvis,  C.  J. — The  only  way  in  which 
it  can  be  put,  is,  that  John  Doe  is  the  plaintiff:  but  the  answer  to  that 
is,  that  it  would  be  availing  yourself  of  a  technicality.]  To  answer  a 
technical  objection.  Whether  Mary  Wilton  had  the  strict  legal  estate, 
or  merely  the  beneficial  interest,  must  be  quite  immaterial  to  the  mat- 
ter in  hand.  [Maule,  J. — Not  so.  The  proposed  amendment  alters 
the  whole  effect  of  the  thing.]  Only  technically  and  formally.  The 
defendant  could  not  possibly  be  misled. 

Jebvis,  C.  J. — I  am  of  opinion  that  there  ought  to  be  no  rule  in  this 
case.  The  day  of  the  demise,  no  doubt,  may  be  amended,  because  that 
is  a  mistake  in  the  setting  forth  on  the  record  of  a  matter  not  material 
to  the  merits  of  the  case,  and  therefore  within  the  words  of  the  statute. 
But,  here,  the  amendment  is  not  of  that  mere  formal  character ;  it  is 
substantially  making  a  different  action. 

Maule,  J. — The  statute  clearly  does  not  authorize  an  amendment  of 
this  substantial  kind, 
*3331      *Talfourd,  J. — The  plaintiffs  seek  to  recover  upon  a  title  alto- 

J  gether  different  from  that  in  respect  of  which  the  action  is 
brought.  Bule  refused.(a) 

(a)  See  the  15  &  16  Vict  c.  76,  e.  222.  "  Whereas  the  power  of  amendment  now  Tested  in  the 
courts  and  judges  thereof  is  insufficient  to  enable  them  to  prevent  the  failure  of  justice  by  reason 
of  mistakes  and  objections  of  form :  Be  it  enacted  as  foUows :— It  shall  be  lawful  for  the  supe- 
rior courts  of  common  law,  and  every  judge  thereof,  and  any  judge  sitting  at  nisi  prius,  at  all 
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times  to  amend  all  defects  and  errors  in  any  proceeding  in  civil  causes,  whether  there  is  any- 
thing in  writing  to  amend  by  or  not,  and  whether  the  defect  or  error  be  that  of  the  party  apply- 
ing to  amend,  or  not ;  and  all  such  amendments  may  be  made  with  or  without  costs,  and  npon 
such  terms  as  to  the  court  or  judge  may  seem  fit ;  and  all  such  amendments  as  may  he  necessary 
for  the  purpose  of  determining  in  the  existing  salt  the  real  question  in  controversy  between  the 
parties,  shall  be  so  made." 


HARRIS  v.  THOMPSON. 

The  plaintiff,  the  secretary  of  a  company  called  The  Brewers'  Insurance  Company,  being  charged 
with  misconduct,  was  called  upon  to  attend  a  board  of  directors  for  the  purpose  of  explanation, 
but  declined  to  do  so,  whereupon  the  directors,  after  hearing  the  nature  of  the  charges,  passed 
a  resolution  declaring  him  to  have  been  guilty  of  gross  misconduct,  and  dismissing  him  from 
their  service.  The  defendant,  who  was  a  director  of  that  company  and  also  of  another  com- 
pany called  The  London  Necropolis  Company,  communicated  the  fact  of  the  plaintiff's  dis- 
missal from  the  service  of  the  former  company,  "for  gross  misconduct,"  at  a  board  meeting 
of  the  latter  company,  and  proposed  a  resolution  to  dismiss  him  from  his  employment  as  their 
auditor,  and,  in  answer  to  an  inquiry  from  the  chairman,  said  that  the  misconduct  consisted 
in  "obtaining  money  from  the  solicitors  of  the  company  under  false  pretences,  and  paying  a 
debt  of  his  own  with  it,-"  and,  upon  the  plaintiff's  appearing  on  a  subsequent  day  with  his 
attorney  before  the  board,  to  meet  the  charges  against  him,  the  defendant  refused  to  go  into 
them. 

In  an  action  of  slander, — Held,  that  the  communication  was  privileged,  and  that  the  defendant's 
refusal  to  go  into  the  charges  in  the  presence  of  the  plaintiff  and  his  attorney,  was  no  evidence 
of  malice  that  could  properly  be  submitted  to  the  jury ;  for  that,  such  refusal  being  consistent 
with  bona  fides,  bona  fides  was  to  be  presumed  until  the  contrary  was  proved. 

Slander.  The  declaration,  after  the  usual  inducement  that  the 
plaintiff  was  a  person  of  good  fame  and  credit,  &c,  stated,  that,  before 
the  time  of  the  committing  of  the  grievances  by  the  defendant  as  there- 
inafter mentioned,  the  plaintiff  had  been  the  secretary  of  a  *cer-  r*o<v4 
tain  company  called  The  Brewers',  Distillers',  Licensed  Victual-  *- 
lers',  and  General  Life  and  lire  Assurance,  and  Loan  and  Endow- 
ment Company,  but  of  which  said  company  the  plaintiff  had  ceased  to 
be  the  secretary  at  the  time  of  the  committing  of  the  grievances  by 
the  defendant  thereinafter  mentioned :  that,  before  and  at  the  time  of 
the  committing  of  the  grievances  by  the  defendant  as  thereinafter  men- 
tioned, Messrs.  H.,  B.,  k  L.,  who  then  were  solicitors  and  copartners, 
had  been  and  were  the  solicitors  of  the  said  last-mentioned  company  : 
that,  before  and  at  the  time  of  the  committing  of  the  grievances  by  the 
defendant  as  thereinafter  mentioned,  the  plaintiff  was  one  of  the  auditors, 
and  the  defendant  was  one  of  the  directors,  and  one  W.  J.  Voules  was 
another  of  the  directors,  and  one  R.  Churchill  was  the  secretary,  of  a 
certain  other  company  called  the  London  Necropolis  and  National 
Mausoleum  Company :  that,  just  before  the  committing  of  the  griev- 
ances by  the  defendant  thereinafter  mentioned,  and  after  the  plaintiff 
had  ceased  to  be  the  secretary  of  the  said  company  called  The  Brew- 
ers', Distillers',  Licensed  Victuallers',  and  General  Life  and  Fire  As- 
surance, and  Loan  and  Endowment  Company,  as  aforesaid,  to  wit,  on 
the  28d  of  February,  1852,  a  certain  board  meeting  of  the  directors 
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of  The  London  Necropolis  Company  was  held,  at  which  the  defendant 
and  the  said  R.  Churchill  and  divers  other  persons  were  present,  and 
at  which  said  meeting  the  said  W.  J.  Voules,  who  was  also  present, 
acted  as  the  chairman  thereof;  and  the  defendant,  at  such  meeting, 
moved  a  resolution  that  the  plaintiff,  having  been  dismissed  from  the 
office  of  secretary  to  the  said  Brewers',  Distillers',  Licensed  Victual- 
lers', and  General  Life  and  Fire  Assurance,  and  Loan  and  Endowment 
Company,  for  gross  misconduct,  he  was  no  longer  fit  so  to  be  an  au- 
ditor of  the  said  London  Necropolis  and  National  Mausoleum  Com- 
pany:  Breach,  that  the  defendant,  well  knowing  the  premises,  but 
^„.,  greatly  envying  the  happy  *state  and  condition  of  the  plaintiff, 

-■  and  contriving  and  wickedly  and  maliciously  intending  to  injure 
him  in  his  aforesaid  good  name,  fame,  and  credit,  and  to  cause*  him  to 
be  dismissed  from  his  said  office  of  auditor,  and  to  bring  him  into  public 
scandal,  &c,  and  to  cause  it  to  be  suspected  and  believed  by  those 
neighbours  and  subjects  that  the  plaintiff  had  been  and  was  guilty  of 
obtaining  money  under  false  pretences  from  the  said  Messrs.  H.,  B.,  & 
L.,  and  to  subject  the  plaintiff  to  the  pains  and  penalties  of  this  king- 
dom made  and  provided  against,  and  inflicted  on,  persons  guilty  thereof 
theretofore,  to  wit,  on  the  said  23d  of  February,  1852,  in  a  certain 
discourse  which  the  defendant  then  had  at  the  said  board  meeting  of 
the  directors  of  the  said  London  Necropolis  and  National  Mausoleum 
Company,  in  the  presence  and  hearing  of  the  said  W.  J.  Voules,  and 
R.  Churchill,  in  answer  to  a  certain  question,  then  and  immediately 
after  the  defendant  had  moved  the  resolution  thereinbefore  mentioned, 
put  to  the  defendant  by  the  said  W.  J.  Voules,  why  he  the  defendant 
proposed  such  a  resolution,  and  why  the  said  directors  of  the  said  Lon- 
don Necropolis  and  National  Mausoleum  Company  should  dismiss  the 
plaintiff,  falsely  and  maliciously  spoke  and  published  of  and  concerning 
the  plaintiff,  the  false,  scandalous,  malicious,  and  defamatory  words 
following,  that  is  to  say,  Mr.  Harris  (thereby  then  meaning  the  plain- 
tiff) has  been  dismissed  from  the  Brewers'  Company  (thereby  then 
meaning  that  the  plaintiff  had  been  dismissed  from  his  said  office  of 
secretary  to  the  said  Brewers',  Distillers',  Licensed  Victuallers',  and 
General  Life  and  Fire  Assurance,  and  Loan  and  Endowment  Company) 
for  gross  misconduct.  He  (thereby  then  meaning  the  plaintiff)  has  ob- 
tained from  the  solicitors  (thereby  then  meaning  the  solicitors  of  the 
said  Brewers',  Distillers',  Licensed  Victuallers',  and  General  Life  and 
♦3361  "^re  ^8Surance>  an<*  *koan  &nd  Endowment  Company,  viz.,  the 

J  said  Messrs.  H.,  B.,  &  L.,  who  were  the  solicitors  of  the  said 
last-mentioned  company  as  aforesaid)  money  under  false  pretences,  and 
taken  up  a  bill  of  his  own  (thereby  then  meaning  his,  the  plaintiff's, 
own)  with  it ;  with  this  that  the  plaintiff  will  verify,  that  the  defendant 
thereby  then  meant  to  insinuate  and  have  it  understood  by  the  said 
W.  J.  Voules  and  R.  Churchill,  and  so  the  said  W.  J.  Voules  and  R. 
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Churchill  then  understood,  that  the  plaintiff  had  been  guilty  of  obtain- 
ing money  under  false  pretences  from  the  said  Messrs.  H.,  B.,  &  L., 
with  intent  to  cheat  and  defraud  them  of  the  same,  and  so  the  said  R. 
J.  Voules  and  R.  Churchill  understood  the  said  words :  By  means  of 
the  committing  of  which  said  several  grievances  by  the  defendant  aa 
aforesaid,  the  plaintiff  had  been  and  was  greatly  injured  in  his  good 
name,  &c,  and  also  by  means  of  the  premises  the  plaintiff  had  sus- 
tained and  incurred,  and  become  liable  to  pay,  divers  costs  and  ex- 
penses, amounting,  to  wit,  to  the  sum  of  502.,  in  and  about  the  proving 
to  the  satisfaction  of  the  directors  of  the  said  London  Necropolis  and 
National  Mausoleum  Company,  who  had  called  upon  the  plaintiff,  as 
such  auditor  as  aforesaid,  for  his  answer  to  the  said  charge  of  obtain- 
ing money  under  false  pretences,  so  alleged  against  him  by  the  defend- 
ant as  aforesaid,  that  he  the  plaintiff  was  not  guilty  thereof;  and  also 
by  means  of  the  premises  the  plaintiff  had  been  and  was  otherwise 
greatly  injured,  &c. 

The  defendant  pleaded  not  gnilty. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  at  Westmin- 
ster after  the  last  term.  It  appeared  that  the  plaintiff  had  been  the 
secretary  of  the  Brewers'  Insurance  Company,  and  also  auditor  to  The 
London  Necropolis  Company ;  that,  certain  charges  having  been  made 
against  him  to  the  directors  of  the  Brewers'  Insurance  Company,  the 
plaintiff  was,  by  a  resolution  of  *the  9th  of  February,  1852,  re-  r*qq7 
quested  to  attend  the  board  of  directors  on  the  12th,  to  explain  *- 
the  transactions ;  and  that,  on  the  latter  day,  the  plaintiff  not  appear- 
ing, the  following  minute  was  entered  in  the  company's  book : — 

"At  a  special  meeting  of  the  directors  of  The  Brewers',  Distillers', 
Licensed  Victuallers',  and  General  Fire  and  Life  Assurance,  and  Loan 
and  Endowment  Company,  held  at  their  offices,  No.  18,  New  Bridge 
Street,  Blackfriars,  on  the  12th  of  February,  1852, — Present,  &c,  &c, 

«  Copies  of  the  two  letters  convening  the  meeting  were  read. 

"  Copies  of  the  resolutions  of  the  9th  instant  having  been  forwarded 
to  the  secretary,  who  did  not  attend  the  meeting,  the  directors  pro- 
ceeded to  consider  the  charges  alleged  against  Mr.  Harris. 

«  The  first  was,  that  of  having  applied  to  Messrs.  Burnett  &  Lang, 
for  SI.  on  the  6th  of  January  last,  <  for  office  purposes.'  Mr.  Clarke 
(the  chairman)  stated  that  he  had  been  at  the  office  the  whole  of  that 
day,  that  the  petty-cash  box  was  at  the  time  under  Mr.  Harris's  con- 
trol, and  that,  if  money  had  been  required,  it  might  have  been  had  of 
him  (Mr.  Clarke).  Messrs.  Burnett  &  Lang's  check  was  proved  to  have 
been  used  to  pay  a  private  bill.  The  charge,  therefore,  against  Mr. 
Harris  is,  that  of  misapplying  the  money  of  the  company  in  this  in- 
stance. 

"  The  next  charge  was,  that  of  telling  a  falsehood  on  the  morning  of 
the  ordinary  general  meeting.    Mr.  Clarke  (the  manager)  having,  re- 

vol.  xin.— 28  T 
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quired  of  Mr.  Harris  a  sight  of  the  balance-sheet  and  auditors'  report, 
he  replied  that  the  auditors  had  been  occupied  with  the  accounts  very 
late  on  the  preceding  evening,  that  they  had  taken  the  balance-sheet 
and  report  away  with  them,  and  that  he  expected  them  to  arrive  with 
*ooo-i  the  papers  very  ^shortly.  Mr.  Lang  stated  that  the  examina- 
-*  tion  of  the  books  was  concluded  on  the  evening  preceding  the 
meeting ;  that  the  auditors  after  having  erased  a  portion  of  their  re* 
port,  the  same  was  read  to  Mr*  Harris  in  the  presence  of  Mr.  Adron 
and  his  clerk ;  the  auditors  then  attached  their  signatures  to  the  report, 
*nd  placed  the  papers  in  the  hands  of  Mr.  Harris  before  they  left. 

"  It  was  also  proved  that  Mr.  Harris,  instead  of  paying  Mr.  Nelson 
the  salary  due  to  him,  did  not  do  so ;  that,  in  two  instances,  he  gave 
his  I  0  U  for  11.  Is.  each :  and  it  now  appears  that  there  is  a  balance 
due  to  Mr.  Nelson,  of  Si.  6*.  lid.  Mr.  Clarke  also  mentioned  that  a 
similar  instance  had  occurred  in  reference  to  Mr.  Symonds's  bill  in 
August  last,  when  Mr.  Harris  gave  him  51.  in  money,  and  an  I  0  U  for 
the  difference,  viz.  18*.  6d.  The  charge  in  the  petty-cash  book  is,  for 
the  whole  amount. 

«  The  last  charge  was  that  of  interlining  the  minute-book  at  page  198 
(for  1851),  where  the  words  <  five  years'  are  introduced,  and  a  note  ap- 
pears at  the  end  of  the  minutes,  to  the  effect  that  the  words  <  for  five 
years,'  between  the  sixth  and  seventh  lines  on  page  198,  having  been 
first  inserted  as  part  of  the  order  and  resolution.  Mr.  Gurney  observed 
that  he  most  distinctly  remembered  the  circumstances  connected  with 
the  resolution,  and  declared,  that,  if  he  had  heard  the  minutes  read,  it 
(the  passage)  could  not  have  escaped  him.  Other  members  of  the  board 
concurred  with  him,  and  believed  that  that  part  of  the  minutes  had  been 
entirely  suppressed." 

This  resolution  was  read  and  confirmed  at  a  meeting  of  the  14th  of 
February,  by  another  resolution  in  the  following  terms : — 

«  At  a  meeting  of  the  directors  of  the  Brewers',  Distillers',  Licensed 
Victuallers',  and  General  Life  and  Fire  Assurance,  and  Loan  and  En- 
dowment Company,  held  on  the  14th  of  February,  1852, 
*qoQ-i  *"Itwas  resolved  unanimously,  that  the  secretary  of  this 
-*  company,  Mr.  S.  P.  Harris,  has  been  guilty  of  gross  misconduct: 
that  the  secretary  of  this  company  be,  and  he  is  hereby  removed  and 
dismissed  from  the  office  of  secretary." 

At  a  meeting  of  The  London  Necropolis  and  National  Mausoleum 
Company,  of  which  company  the  defendant  was  also  a  director,  held  on 
the  23d  of  February,  the  defendant  communicated  to  his  co-directors 
the  fact  of  the  plaintiff's  having  been  dismissed  by  the  other  company. 
The  minute-book  of  that  date  stated  the  transaction  thus  : — 

"  London  Necropolis  and  National  Mausoleum  Company. 

«  At  a  meeting  of  the  directors,  February  23d,  1852,  Mr.  Thompson 
proposed  that  Mr.  S.  P.  Harris  having  been  dismissed  from  the  office 
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of  secretary  to  The  Brewers',  Distillers',  &c.,  Insurance  Company,  for 
gross  misconduct,  he  is  no  longer  fit  to  be  an  auditor  of  this  company ; 
when  the  chairman  explained  that  it  was  impossible  to  pass  such  a  reso- 
lution, without  calling  upon  the  party  implicated  for  his  explanation 
and  defence :  the  resolution  not  being  seconded,  and  it  being  stated 
that  the  charges  were,  obtaining  money  under  false  pretences  from  the 
solicitors,  and  giving  an  I  0  U  for  a  petty-cash  debt, — upon  which 
statement,  the  board  resolved,  that,  Mr.  Thompson  having  reported  to 
the  board  that  one  of  the  auditors  of  this  company  had  been  dismissed 
from  his  office  of  secretary  of  an  insurance  company  for  gross  miscon- 
duct, it  was  moved  that  an  inquiry  be  instituted  into  the  whole  matter." 

"  Richard  Churchill,  Secretary." 

A  copy  of  this  resolution  having  been  forwarded  to  Harris,  he,  on 
the  8th  of  March,  attended  with  his  attorney  Kefore  the  board,  having 
in  the  mean  time  written  to  Thompson,  threatening  an  action.    At  this 
meeting,  ^Thompson  being  called  upon,  declined  to  make  any  t-^qaq 
charge  against  Harris  in  the  presence  of  his  attorney.     The  fol-  *- 
lowing  is  the  minute  of  what  took  place  upon  that  occasion : — 
"London  Necropolis  and  National  Mausoleum  Company. 
"Board  Meeting,  March  8, 1852. 

«  This  being  a  special  meeting  convened  for  the  purpose  of  enter- 
ing into  an  inquiry  as  to  the  charges  brought  by  Mr.  Thompson  against 
Mr.  S.  P.  Harris,  one  of  the  auditors  of  the  company,  at  a  meeting 
held  on  the  23d  ultimo,  and  the  parties  concerned  having  had  due 
notice  of  the  appointment,  and  being  required  to  attend,  a  preliminary 
discussion  arose  as  to  the  attendance  of  solicitors  for  the  parties,  of 
which  due  notice  had  been  given.  The  chairman  explained  that  the 
charges  could  not  be  further  gone  into  in  the  absence  of  the  accused, 
and  he  thought  that  it  would  be  more  regular  that  the  solicitors  of  each 
party  should  attend,  as  the  board  merely  sat  to  receive,  and  not  to 
produce,  the  evidence.  Captain  Gardiner  concurring  at  length  in  this 
view,  Mr.  Harris  and  his  solicitor,  Mr.  Wilkinson,  were  called  in,  as 
was  also  Mr.  Lang,  who  was  understood  to  be  in  attendance,  and  who 
was  stated  by  Mr.  Thompson  to  be  the  solicitor  to  the  Brewers',  Dis- 
tillers', &c,  Insurance  Company,  and  to  be  in  possession  of  the 
requisite  evidence  to  support  his  charges. 

"  The  chairman  then  called  upon  the  accuser  to  support  his  charges ; 
when  he  referred  to  Mr.  Lang,  who  stated  that  he  declined  to  produce 
any  evidence  in  the  presence  of  Mr.  Harris  and  his  solicitor.  The 
chairman  then  asked  him  whether  he  was  prepared  to  lay  the  decision 
of  The  Brewers'  Company,  and  the  evidence  upon  which  they  came  to 
this  decision,  before  the  board,  in  the  presence  of  Mr.  Harris,  without 
his  solicitor;  when  he  declined  to  do  either.  Mr.  Lang  was  then 
pressed  to  *lay  his  case  before  the  board,  in  the  presence  of  the  r*Q4-i 
accused,  without  his  solicitor,  which  he  again  declined  to  do,  as  L 
the  party  charged  was  present. 
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"The  chairman  then  called  upon  Mr.  Thompson  to  support  his 
charges,  when  he  said  he  could  only  refer  to  Mr.  Lang,  who  was  not 
•however  his  solicitor,  but  the  solicitor  to  The  Brewers'  Company,  and 
had  the  requisite  documents  in  his  possession ;  and  that  he  appeared 
merely  as  director,  and  not  as  prosecutor.  Mr.  Lang  stated  that  Mr. 
Harris  was  not  present  when  the  charges  were  brought  against  him  at 
The  Brewers'  Company's  board,  nor  when  they  came  to  their  decision ; 
and  that,  as  legal  proceedings  were  pending, (a)  he  declined  to  put  Mr. 
Harris  or  his  solicitor  in  possession  of  his  case,  or  to  produce  any  docu- 
ments, or  give  any  evidence  whatever, — when  it  was  resolved  that  the 
board,  under  the  circumstances,  feeling  that  they  had  no  evidence  be- 
fore them,  could  not  proceed  further  in  the  case. 

«R.  Churchill,  Secretary." 

On  the  part  of  the  defendant,  it  was  submitted  that  the  alleged 
slanderous  matter,  being  uttered  upon  an  occasion  which  made  it  the 
interest  as  well  as  the  duty  of  the  defendant  to  utter  it,  and  to  persons 
having  an  interest  in  knowing  the  facts,  was  a  privileged  communica- 
tion, and  not  actionable  without  propf  of  malice. 

For  the  plaintiff,  it  was  insisted  that  the  slander  went  far  beyond 
what  the  occasion  justified,  and  amounted  to  an  assertion,  not  merely 
that  the  plaintiff-  had  been  dismissed  by  The  Brewers'  Company  for 
alleged  misconduct,  but  to  a  substantive  assertion  that  he  had  been 
guilty  of  gross  misconduct ;  and  that  the  defendant's  refusal  to  sub- 
stantiate the  charges  against  the  plaintiff,  when  called  upon  to  do  so, 
was  evidence  of  malice,  to  rebut  the  privilege,  if  any  existed. 
*<U91       *^e  k°r(*  Chief  Justice  thought  that  the  communication  was 
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under  the  circumstances  privileged,  and  he  doubted  whether 


there  was  any  evidence  of  malice :  but,  in  order  to  prevent  the  neces- 
sity of  going  down  again,  he  left  the  question  of  damages  to  the  jury, 
reserving  leave  to  the  defendant  to  move  to  enter  a  verdict  for  him,  if 
the  court  should  be  of  opinion  that  the  communication  was  privileged, 
or  that  there  was  no  evidence  of  malice  which  ought  to  have  been  sub- 
mitted to  the  jury. 

The  jury  having  found  for  the  plaintiff,  damages  150/., 
ByleSj  Serjt.,  on  a  former  day  in  this  term,  accordingly  obtained  a 
rule  nisi. — He  relied  on  Somerville  v.  Hawkins,  10  C.  B.  583  (E.  C.  L. 
R.  vol.  70),  and  Taylor  v.  Hawkins,  16  Q.  B.  308  (E.  C.  L.  R.  vol.  71). 
Wilkins,  Serjt.,  and  J.  Brown,  now  showed  cause. — There  is  nothing 
in  the  case  of  Somerville  v.  Hawkins  inconsistent  with  the  plaintiff's 
right  to  retain  the  verdict  in  this  case.  Maule,  J.,  there  says:  "In 
this  case,  supposing  the  defendant  himself  to  believe  the  charge, — a 
supposition  always  to  be  made  when  the  question  is  whether  a  commu- 
nication be  privileged  or  not, — it  was  the  duty  of  the  defendant,  and 
also  his  interest,  to  prevent  his  servants  from  associating  with  a  person 

(a)  Alluding  to  an  action  which  had  been  oommenoed  by  Hams  against  the  Brewers'  Company. 
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of  such  a  character  as  the  words  imputed  to  the  plaintiff;  as  such 
association  might  reasonably  be  apprehended  to  be  likely  to  be  followed 
by  injurious  consequences,  both  to  the  servants  and  to  the  defendant 
himself."  Here,  it  was  impossible  the  defendant  could  believe  the 
charges  to  be  true.  There  was  ample  evidence  to  go  to  the  jury,  that 
he  was  actuated  by  malicious  motives.  Putting  a  plea  of  justification 
on  the  record,  and  abstaining  from  offering  evidence  in  support  of  it, 
has  been  held  a  ground  upon  which  a  jury  may  infer  malice :  Warwick 
v.  Foulkes,  12  M.  &  W.  507  ;t  Simpson  v.  Robinson,  12  Q.  B.  511 
(E.  C.  L.  R.  vol.  64).  *Lord  Abinger,  in  the  former  of  these  r*o4q 
cases,  says :  "  The  putting  this  plea  on  the  record,  is,  under  the  '- 
circumstances,  evidence  of  malice,  and  a  great  aggravation  of  the  de- 
fendant's conduct,  as  showing  an  animus  of  persevering  in  the  charge 
to  the  very  last."  [Maule,  J. — Undoubtedly  there  may  be  circum- 
stances under  which  the  putting  on  the  record  a  plea  of  justification, 
may  afford  evidence  of  malice.  Talfourd,  J. — I  do  not  perceive  that 
the  defendant  here  did  anything  more  than  assert  that  which  was  an 
undoubted  fact.]  The  words  show  that  the  defendant  intended  to  im- 
pute to  the  plaintiff  that  he  had  been  guilty  of  the  misconduct  with 
which  he  was  charged.  In  Roberts  v.  Camden,  9  East,  93,  it  was  held 
that  the  rule  of  construction  as  to  slanderous  words,  is,  to  construe 
them  in  their  plain  and  popular  sense, — such  in  which  an  ordinary 
hearer  would  have  understood  them  at  the  time  they  were  spoken ;  and 
therefore  the  defendant's  saying  of  the  plaintiff,  that  "he  was  under  a 
charge  of  a  prosecution  for  perjury"  was  actionable ;  for  that,  after 
verdict  (by  which  the  jury,  who  are  to  judge  of  the  intent  of  the  speaker, 
must  be  taken  to  have  negatived  that  he  meant  to  speak  of  a  prosecu- 
tion for  a  perjury  which  the  plaintiff  had  not  committed),  the  words, 
not  having  been  justified,  must  be  taken  to  be  false;  and,  being  un- 
qualified by  any  context,  and  unexplained  by  any  occasion  to  warrant 
them,  the  law  would  infer  malice  from  the  falsehood  of  the  accusation, 
which,  in  the  common  acceptation  of  the  words,  imputed  perjury  to 
the  plaintiff.  [Maule,  J. — There,  the  statement  was  false.  Here,  you 
cannot  say  that  it  was  false,  that,  in  a  certain  sense,  The  Brewers' 
Company  had  dismissed  the  plaintiff  for  misconduct.]  In  Blogg  v. 
Sturt,  10  Q.  B.  905  (E.  C.  L.  R.  vol.  59),  it  was  held  that  express 
malice  may  be  proved  by  evidence  that  the  imputation  is  in  part  false, 
even  where  the  communication  is  of  such  a  nature  as  to  raise  a  primfi 
facie  presumption  of  absence  of  malice.  ^Persisting  in  the  charge  r*o4. 
improperly  and  unfairly,  was  evidence  of  malice.  In  Williams  *- 
v.  Gardiner,  1  M.  &  W.  245,  f  in  libel,  one  of  the  counts  set  forth  the 
following  passage  of  a  letter  from  the  defendant  to  one  Pierce, — <<  I 
have  reason  to  suppose  that  m&nj  flowers  of  which  I  have  been  robbed 
are  growing  upon  your  premises,"  innuendo,  that  the  plaintiff  had  been 
guilty  of  larceny,  and  had  stolen  from  the  defendant  certain  plants, 

T2 


344  HARRIS  v.  THOMPSON.    H.  T.  1853. 

roots,  and  flowers  of  the  defendant,  and  had  unlawfully  disposed  of  them 
to  Pierce,  and  unlawfully  placed  them  in  Pierce's  garden.  The  previous 
part  of  the  letter  stated  that  the  plaintiff,  whom  Pierce  had  taken  into 
his  employ  as  a  gardener,  had  been  in  the  defendant's  service  in  the 
same  capacity,  and  had  been  discharged  for  dishonesty.  It  was  held, 
on  error,  that  the  innuendo  was  not  too  large,  and  that  the  count  was 
good.  Lord  Denman,  delivering  the  judgment  of  the  Exchequer 
Chamber,  said :  "  We  are  of  opinion  that  this  judgment  must  be  affirmed, 
not,  however,  on  the  ground  that  the  word  flowers,  standing  alone,  can 
have  a  new  meaning  given  to  it  by  the  innuendo,  else  the  case  would 
very  much  resemble  that  of « the  barn  full  of  corn;'(a)  but  on  the  ground 
that  the  innuendo  is  referable  to  the  whole  passage  which  it  follows, 
and  not  to  the  word  flowers  only.  But  that  whole  passage  clearly  and 
naturally  bears  the  meaning  ascribed  to  it  by  the  innuendo :  its  evident 
meaning  is,  that  flowers  capable  of  being  planted,  i.  e.  plants,  roots, 
and  flowers,  had  been  stolen  by  the  plaintiff  from  the  defendant,  and 
planted  in  Pierce's  garden.  In  deciding  the  case  on  this  ground,  we 
are  not  only  not  introducing  any  innovation,  but  abiding  strictly  by 
the  rule  laid  down  in  former  cases."  An  innuendo  cannot  be  too  large 
which  only  attributes  to  the  slanderous  words  their  ordinary  and  natural 
meaning. 

*<MVI  *-%k*>  Serjt.,  and  Willes,  in  support  of  the  rule. — The  com- 
-*  munication  in  question  was  made  by  a  man  who  had  an  interest 
in  making  it,  and  to  persons  having  an  interest  in  receiving  it; 
and  the  party  making  it  stood  in  a  position  which  rendered  it  his 
duty  as  well  as  his  interest  to  make  the  communication.  It  was, 
therefore,  clearly  a  privileged  communication;  and,  consequently,  to 
entitle  him  to  maintain  this  action,  the  plaintiff  was  bound  to  prove 
malice.  The  proof  in  that  respect  entirely  failed.  It  appeared,  that 
certain  charges  had  been  made  against  the  plaintiff,  in  connexion  with 
The  Brewers'  Company ;  that  an  opportunity  was  given  him  to  rebut 
those  charges ;  that  he  declined  to  appear ;  that  the  company  in  conse- 
quence dismissed  him  from  their  employ ;  and  that  the  defendant,  who 
was  a  director  of  another  company,  communicated  to  them  the  fact  of 
the  plaintiff's  having  been  so  dismissed  from  The  Brewers'  Company, 
with  a  view  to  procure  his  dismissal  from  the  service  of  the  other  com- 
pany also.  To  say  the  least  of  it,  the  defendant's  conduct  was  equally 
consistent  with  bona  fides  as  with  malice.  Somerville  v.  Hawkins,  10 
C.  B.  583  (E.  C.  L.  R.  vol.  70),  expressly  decides,  that,  where  the 
communication  is  prima  facie  privileged,  to  entitle  the  plaintiff  to  have 
the  question  of  malice  left  to  the  jury,  it  is  not  enough  that  the  facts 
proved  are  consistent  with  the  presence  of  malice  as  well  as  with  its 
absence ;  for,  that  malice  must  be  proved,  and  therefore  its  absence 
must  be  presumed  until  such  proof  is  given.     Speaking  of  the  principle 

(a)  Barium's  Cue,  4  Co.  Rep.  20. 
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on  which  the  doctrine  of  privileged  communication  rests,  Maule,  J.,  in 
that  case,  says :  "  It  comprehends  all  cases  of  communications  made 
bonfi  fide,  in  the  performance  of  a  duty,  or  with  a  fair  and  reasonable 
purpose  of  protecting  the  interest  of  the  party  using  the  words."  And, 
in  dealing  with  the  question  of  malice,  he  says :  "  The  facts  proved  are 
consistent  with  the  presence  of  malice,  as  well  as  with  its  absence.  But 
this  is  not  enough  to  *entitle  the  plaintiff  to  have  the  question  r*qj.fi 
of  malice  left  to  the  jury ;  for,  the  existence  of  malice  is  consist-  *- 
ent  with  the  evidence  in  all  caseB  except  those  in  which  something 
inconsistent  with  malice  is  shown  in  evidence :  so  that,  to  say,  that,  in 
all  cases  where  the  evidence  was  consistent  with  malice,  it  ought  to  be 
left  to  the  jury,  would  be  in  effect  to  say  that  the  jury  might  find 
malice  in  any  case  in  which  it  was  not  disproved, — which  would  be  in* 
consistent  with  the  admitted  rule,  that,  in  cases  of  privileged  commu- 
nication, malice  must  be  proved,  and  therefore  its  absence  must  be  pre- 
sumed until  such  proof  is  given."  And  that  has  been  expressly  adopted 
as  the  rule,  by  the  Court  of  Queen's  Bench,  in  Taylor  v.  Hawkins,  16 
Q.  B.  308  (E.  C.  L.  R.  vol.  71).  There,  a  master,  having  dismissed 
his  servant  for  dishonesty,  refused  to  give  him  a  character,  alleging  to 
those  who  asked  the  character,  that  he  had  discharged  him  for  dis- 
honesty. The  servant's  brother  afterwards  inquired  of  the  master  why 
he  had  treated  him  so,  and  kept  him  out  of  a  situation ;  to  which  the 
master  replied, — "  He  has  robbed  me,  and,  I  believe,  for  years  past ;" 
adding,  that  he  concluded  so  from  the  circumstances  under  which  he 
had  discharged  him.  Only  one  instance  of  actual  robbery  had  been 
imputed:  and  it  was  held,  that  the  answer  did  not  go  beyond  the  privi- 
lege afforded  by  the  inquiry ;  and  that,  on  the  trial  of  an  action  for 
speaking  words,  as  above  stated,  in  the  presence  of  a  third  person,  and 
in  answer  to  inquiries  by  the  brother,  no  further  proof  being  offered  by 
the  plaintiff  to  show  malice,  the  judge  ought  not  to  have  left  the  ques- 
tion of  malice  to  the  jury.  "The  rule,"  said  Lord  Campbell,  "is, 
that,  if  the  occasion  be  such  as  repels  the  presumption  of  malice,  the 
communication  is  privileged,  and  the  plaintiff  must  then,  if  he  can,  give 
evidence  of  malice :  if  he  gives  no  such  evidence,  it  is  the  office  of  the 
judge  to  say  that  there  is  no  question  for  the  jury,  and  to  direct  a  non- 
suit, or  a  verdict  for  the  *defendant."  And  Coleridge,  J.,  says :  r*q47 
«  The  dismissal  was  an  occasion  which  justified  stating  the  cause,  *- 
and  rebutted  the  presumption  of  malice :  and  the  learned  judge  ought 
to  have  told  the  jury,  that,  if  nothing  more  appeared,  it  was  rebutted. 
The  plaintiff  then  had  to  show  other  facts  which,  as  Maule,  J.,  said  in 
Somerville  v.  Hawkins,  were  more  consistent  with  the  existence  of 
malice  than  with  its  non-existence.  Was  the  calling  in  a  third  person 
such  a  fact  in  the  present  case  ?  On  the  contrary,  it  was  one  of  the 
very  things  which  a  just  and  prudent  man  would  have  been  most  desi- 
rous of  doing."    [Jervis,  C.  J. — It  is  difficult  to  say,  in  the  present 
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case,  that  the  jury  were  not  warranted  in  saying  that  the  defendant 
meant  to  impute  false  pretences :  not  that  I  think  that  material ;  for, 
it  is  equally  a  privileged  communication.]  The  onus  was  on  the  plain- 
tiff. [Maulb,  J. — The  defendant  used  the  words  in  question  for  the 
express  purpose  of  procuring  the  plaintiff  to  be  dismissed  from  the  ser- 
vice of  The  London  Necropolis  Company.  The  defendant,  it  appears, 
was  a  person  who  had  taken  a  part  in  the  dismissal  of  the  plaintiff 
from  The  Brewers'  Company's  employ,  and  might  be  presumed  to  have 
full  knowledge  of  the  truth  or  falsehood  of  the  charges  on  which  that 
company  acted.  Suppose  he  had  said : — "  I  was  so  convinced  of  the 
truth  of  the  charges  made  against  Harris,  that  I  concurred  in  discharg- 
ing him," — would  not  that  be  evidence  of  his  assertion  that  the  charges 
were  true  ?  And  there  are  circumstances  in  addition,  from  which  the 
jury  might,  I  think,  be  well  justified  in  thinking  that  the  defendant  in- 
tended the  persons  he  addressed  to  understand  that  the  man  was  guilty 
of  the  misconduct  imputed  to  him.  But  still  we  think  it  a  privileged 
communication.]  That  being  so,  it  was  incumbent  on  the  plaintiff  to 
prove  malice ;  and  of  that  there  was  not  any  evidence  whatever. 
*«U81  *JBRV*s,  C.  J. — The  discussion  we  have  heard  upon  this  rule 
-■  satisfies  me  that  I  was  wrong  in  leaving  the  case  to  the  jury ; 
for  that  there  was  no  evidence  to  show  any  express  malice  on  the  part 
of  the  defendant.  I  did  not  at  the  time  give  any  opinion,  but  took  the 
course  I  did  for  the  purpose  of  preventing  the  necessity  of  sending  the 
case  down  again.  The  facts  were  shortly  these : — The  plaintiff  was 
the  secretary  of  an  association  called  the  Brewers'  Company.  He  had, 
it  appears,  received  a  vote  of  thanks  from  the  managing  body,  for  his 
services  in  that  capacity,  in  January,  1851,  and  again  in  January, 
1852.  Shortly  afterwards,  viz.  on  the  4th  of  February,  1852,  certain 
charges  were  made  against  the  plaintiff;  and,  on  the  9th,  those  charges 
were  the  subject  of  discussion  before  the  board,  the  defendant  being 
present  as  a  member  of  it,  when  the  plaintiff  was  informed  that  he  was 
suspended  from  his  office,  and  desired  to  withdraw.  He  afterwards 
received  notice  to  attend  before  the  board  on  the  12th ;  but,  as  he  did 
not  do  so,  the  committee,  treating  his  non-attendance  as  a  sort  of 
judgment  by  default,  formally  dismissed  him.  The  defendant,  knowing 
the  nature  of  the  charges  preferred  against  the  plaintiff,  and  being 
likewise  a  director  of  another  company,  called  The  London  Necropolis 
Company,  of  which  the  plaintiff  was  auditor,  on  the  23d  of  February, 
at  a  meeting  of  the  directors  of  that  company,  moved  a  resolution  to 
the  effect  that  Harris,  having  been  discharged  by  the  Brewers'  Com- 
pany, for  gross  misconduct,  was  unfit  to  continue  in  their  service  as 
auditor:  and,  in  answer  to  inquiries,  the  defendant  stated  that  the 
charges  against  the  plaintiff  were,  the  obtaining  of  money  from  the 
solicitors  of  the  company  by  false  pretences,  and  taking  up  a  bill  of  his 
own  with  it.     Whether  the  defendant  thereby  meant  to  assert  that  the 
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oharges  were  well  founded,  or  merely  that  they  were  the  charges  upon 
which  The  Brewers'  Company  proceeded,  I  do  not  stop  to  *in-  r+qiQ 
quire ;  for,  even  if  he  did  mean  to  assert  that  the  charges  were  *- 
well  founded,  still  the  communication  would  in  my  opinion  be  privileged. 
If  the  defendant  had  said  of  the  plaintiff,  «  He  has  been  dismissed  by 
The  Brewers'  Company  for  misconduct ;  and  I  believe  him  to  have  been 
guilty,"  that  would  have  been  privileged.  It  is  not  pretended  that  the 
plaintiff  had  established  his  innocence  of  the  charges.  If  so,  was  there 
evidence  of  express  malice,  so  as  to  rebut  the  defendant's  justification 
for  speaking  the  words  ?  The  only  ground  relied  on  as  showing  express 
malice,  was,  that,  on  the  8th  of  March,  1852,  when  the  plaintiff  and  his 
solicitor  attended  before  the  board  of  directors  of  The  London  Necro- 
polis Company,  the  defendant  declined  to  enter  upon  the  matter.  His 
reason  for  declining  at  that  time  to  go  into  the  details  was  a  very 
sufficient  one,  viz.  that  he  had  received  a  letter  from  the  plaintiff 
threatening  him  with  an  action.  He  might  fairly  say  that  it  was 
enough  for  him,  as  a  director,  to  make  a  general  charge,  and  that  it 
was  no  part  of  his  duty  to  furnish  evidence.  That  clearly  is  no  evidence 
of  malice  ;  it  must  be  something  that  is  consistent  only  with  a  desire 
to  injure  the  plaintiff,  to  justify  a  judge  in  leaving  the  question  of 
malice  to  a  jury, — as  is  laid  down  by  my  Brother  Maule  in  the  case 
of  Somerville  v.  Hawkins.  For  these  reasons,  I  am  of  opinion  that  the 
rule  to  enter  a  verdict  for  the  defendant  should  be  made  absolute. 

Maule,  J. — I  am  of  the  same  opinion.  This  was  clearly  a  case 
of  privileged  communication.  The  defendant  was  a  director  of  The 
Brewers'  Company,  who  had  thought  fit  to  dismiss  the  plaintiff  on  the 
ground  of  certain  imputed  misconduct,  which  the  plaintiff,  having  the 
opportunity  offered  to  him,  declined  to  justify  or  explain.  The  defendant 
being  also  a  director  of  the  London  Necropolis  Company,  whose  auditor 
the  plaintiff  *was,  proposed  that  the  plaintiff  should  be  dismissed 
also  from  the  service  of  that  company.  Being  asked  what  the 
charges  against  the  plaintiff  were,  he  answered,  that  the  plaintiff  had 
been  dismissed  by  The  Brewers'  Company  for  obtaining  money  from 
the  company's  solicitors  by  false  pretences,  and  taking  up  a  bill  of  his 
own  with  it.  That  the  defendant  might  properly,  in  his  capacity  of 
director  of  The  London  Necropolis  Company,  make  the  communication 
he  did  to  the  directors  of  that  company,  for  the  purpose  of  protecting 
their  interest  and  his  own, — assuming  the  absence  of  malice, — there 
can  be  no  doubt.  It  was  clearly  his  duty  as  well  as  his  interest  to 
make  the  communication.  He  might  reasonably  presume  that  it  would 
be  to  the  advantage  of  the  company  to  have  the  fact  communicated  to 
them.  Even  though  it  did  impute  to  the  plaintiff  the  actual  commis- 
sion of  the  offence  imputed  to  him,  or  amount  to  an  assertion  on  the 
defendant's  part  that  he  believed  the  charges  to  be  true, — which  he 
might  reasonably  do,  after  the  plaintiff  had  declined  to  avail  himself 
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of  the  opportunity  afforded  him  to  repel  them, — still  the  communication 
would  be  privileged.  Then,  assuming  it  to  be  a  privileged  communica- 
tion, it  is  conceded  that  the  plaintiff  cannot  recover  unless  he  shows 
malice.  There  must  be  proof  that  the  defendant  was  not  actuated  bj 
a  justifiable  motive,  but  by  some  evil  intention  towards  the  plaintiff, 
and  not  with  the  bon&  fide  intention  to  protect  his  own  and  the  com- 
pany's interests.  The  question  is,  whether  the  defendant  has  done 
anything  to  deprive  him  of  the  protection  which  the  law  affords  to 
communications  bonfi  fide  made  in  cases  where  the  duty  or  the  interest 
of  the  party  calls  upon  him  to  make  it.  I  do  not  think  he  has.  He 
appears  only  to  have  told  his  co-directors  what  actually  took  place 
between  the  plaintiff  and  The  Brewers'  Company :  and  there  seems  to 
have  been  good  ground  for  believing  that  the  thing  was  true,  from  the 
**ttn  *c*rcum8tance  °f  the  plaintiff's  having  retired  from  the  investi- 
-'  gation.  That  which  the  plaintiff's  counsel  have  relied  on  as 
showing  malice,  is,  that,  when  called  upon  to  support  the  charge  in  the 
presence  of  the  plaintiff  and  his  solicitor,  he  declined  to  do  so.  Ono 
can  conceive  many  grounds  upon  which  the  defendant  might  properly 
do  that.  He  might  fairly  say  to  his  co-directors, — "  I  told  you  Harris 
was  dismissed  for  misconduct,  by  the  Brewers'  Company ;  and  I  believe 
that  dismissal  to  have  been  just,  because  it  took  place  after  an  investi- 
gation by  the  committee  of  the  charges  made  against  him.  I  am  not 
called  upon  to  prove  my  grounds  of  belief  beyond  that.  I  have  a  right 
and  a  duty  to  put  you  in  possession  of  what  I  know :  but  I  am  not 
prepared,  nor  am  I  bound,  to  produce  strict  proof  of  the  truth  of  the 
charges  upon  which  The  Brewers'  Company  acted."  I  think  that  is  a 
reason  for  which  the  defendant  might  very  properly  do  that  which  is 
now  imputed  to  him  as  a  ground  of  malice.  It  is  enough  to  say,  that 
what  he  did  may  have  arisen  from  circumstances  inconsistent  with 
malice.  It  appears  that  the  principle  which  this  court  laid  down  upon 
that  subject  in  Somerville  t>.  Hawkins,  and  which  I  think  a  very  impor- 
tant one,  has  since  been  adopted  by  the  Court  of  Queen's  Bench,  in 
Taylor  v.  Hawkins,  16  Q.  B.  308  (E.  C.  L.  B.  vol.  71).  Upon  the 
whole,  therefore,  I  think  this  was  a  privileged  communication,  and  that 
there  was  no  evidence  of  malice  to  be  left  to  the  jury,  to  deprive  the 
defendant  of  the  protection  which  the  law  gives  to  communications  of 
that  description. 

Williams,  J. — I  am  of  the  same  opinion.  It  is  not  necessary  to 
say  whether  there  was  any  evidence  to  go  to  the  jury,  that  the  words 
were  spoken  in  the  sense  imputed  by  the  innuendo,  because  the  commu- 
nication was  privileged,  and  there  was  no  evidence  from  which  malice 
♦q-9-1  could  be  inferred.  Few  rules  of  law  are  of  greater  ^practical 
-*  importance  than  that  which  requires  proof  of  express  malice, 
where  the  words  are  spoken  under  circumstances  which  make  the  com- 
munication privileged.     That  rule  would  be  very  inconveniently  nar- 
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rowed  if  the  objection  in  this  case  were  allowed  to  prevail.  We  were 
pressed  with  an  argument  founded  on  the  case  of  Blogg  v.  Sturt,  10  Q. 
B.  905  (E.  C.  L.  B.  vol.  59),  that  malice  may  be  inferred  where  the 
matter  stated  is  false  in  fact.  But  the  mere  circumstance  of  the  state* 
ment  being  false  will  not  suffice  to  show  malice,  unless  there  is  some 
evidence  to  show  that  the  defendant  knew  it  to  be  false :  Fountain  v. 
Boodle,  3  Q.  B.  5  (E.  C.  L.  R.  vol.  43). 

Talfourd,  J. — I  am  entirely  of  the  same  opinion.  There  was  no 
evidence  here  that  the  charges  made  against  the  plaintiff  were  false, 
and  not  a  scintilla  of  evidence  to  show  that  the  defendant  knew  them 
to  be  false.  The  whole  evidence  showed  that  he  acted  with  the  most 
perfect  bona  fides.  Rule  absolute. 
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SembU,  that  an  agent  who  tefls  goods  for  a  foreign  principal,  is  responsible  for  a  breaoh  of  con- 
tract by  his  principal  in  not  delivering  them. 

The  measure  of  damages  in  the  case  of  a  breach  of  a  contract  to  deliver  goods  at  a  specified 
time,  i*>  the  difference  between  the  contract  price  and  the  market  price  at  the  time  of  the 
breaoh  of  contract,  or  the  price  for  whioh  the  rendee  had  sold :  bnt  the  latter  cannot  recover, 
as  special  damage,  the  loss  of  anticipated  profits  to  be  made  by  am  vendees. 

Assumpsit  for  breach  of  a  oontract  for  the  sale  of  linseed  cake. 

The  declaration  stated,  that,  theretofore,  to  wit,  on  the  5th  of  Janu- 
ary, 1852,  the  plaintiff,  at  the  request  of  the  defendant,  bargained  with 
the  defendant  to  buy  of  him  the  defendant,  and  the  defendant  then  sold 
to  the  plaintiff,  a  large  quantity  of  linseed  cakes,  to  wit,  from  80  to 
120  tons  of  best  oblong  fresh-made  Flensburg  linseed  cakes,  at  6J.  10*. 
per  ton,  cost  and  freight,  to  wit,  from  Flensburg  aforesaid  to  a  safe 
port  on  the  East  coast  of  Great  Britain,  or  61. 18*.  per  ton  to  a  safe  port 
in  the  Channel :  orders  to  be  given  on  signing  bills  of  lading :  but  that, 
if  the  ship  should  be  ordered  to  the  said  Channel,  and  the  freight 
should  be  less  than  3*.  additional  to  the  freight  to  the  East  coast  of 
Great  Britain,  the  plaintiff  should  have  the  benefit  of  such  difference : 
the  said  cakes  to  be  shipped,  to  wit,  at  Flensburg  aforesaid,  the  first 
open  water  after  the  end  qf  the  said  month  of  January  in  the  year  afore- 
said ;  and  payment  to  be  made  by  London  bankers'  acceptances,  at 
three  months'  date  of  and  on  handing  invoices  and  bills  of  lading  in 
London  aforesaid,  or  cash  less  \\  per  cent,  in  exchange  for  invoices 
and  bills  of  lading  in  London  aforesaid :  That  thereupon,  to  wit,  on  the 
day  and  year  first  aforesaid,  in  consideration  of  the  premises,  and  that 
the  plaintiff,  at  the  like  request  of  the  defendant,  then  promised  the 
defendant  to  accept  and  receive  the  said  linseed  cakes,  and  pay  for  the 
same  in  manner  aforesaid,  the  defendant  then  promised  the  plaintiff 
to  cause  the  said  linseed  cakes  to  be  shipped,  to  wit,   at  Flensburg 
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*o- ri  aforesaid,  the  first  *open  water  after  the  end  of  the  said  month 
■■  of  January  in  the  year  aforesaid :  That  Flensburg  aforesaid,  be- 
fore and  at  the  time  of  the  making  of  the  said  bargain  and  promise, 
was  and  is  a  sea-port  town  situate  in  parts  beyond  the  seas,  to  wit,  on 
the  shores  of  the  Baltic  Sea,  the  water  of  the  said  port  being  usually 
frozen  over  during  the  early  part  of  the  winter  of  each  year,  and  at 
same  time  after  the  end  of  January  becoming  open  water :  That,  after 
the  end  of  the  said  month  of  January,  1852,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  1st  of  February  in  the  same  year, 
there  was  open  water  at  Flensburg  aforesaid,  the  same  then  being  the 
first  open  water  there  after  the  end  of  the  said  month  of  January,  1852; 
and  the  said  water  at  Flensburg  aforesaid  continued  and  was  open  from 
thence  continually  until  the  commencement  of  this  suit:  That  the 
plaintiff  always,  from  the  time  of  the  making  of  the  said  bargain,  was 
ready  to  accept  and  receive  the  said  quantity  of  linseed  cakes,  and  pay 
for  the  same  in  manner  aforesaid,  and  was  also  ready,  on  the  signing 
bills  of  lading  for  the  said  linseed  cakes,  to  give  orders  to  the  defend- 
ant, and  to  the  ship  on  which  the  same  should  be  loaded,  to  what  safe 
port  on  the  East  coast  of  Great  Britain,  or  in  the  said  Channel,  the 
said  linseed  cakes  were  to  be  carried,  and  there  delivered  for  the 
plaintiff:  Breach,  that,  although,  before  and  at  the  said  time  of  there 
being  the  first  open  water  at  Flensburg  aforesaid  after  the  end  of  the 
said  month  of  January,  1852,  and  long*  before  the  commencement  of 
this  suit,  to  wit,  on  the  said  1st  of  February  in  that  year,  he  the  plain- 
tiff requested  the  defendant  to  cause  the  said  quantity  of  linseed  cakes 
to  be  shipped  according  to  the  said  bargain,  and  to  be  carried  for  the 
plaintiff  to  Lynn,  then  being  a  safe  port  on  the  East  coast  of  Great 
Britain  aforesaid;  yet  the  defendant,  disregarding  his  said  promise, 
did  not  nor  would  ship  or  cause  to  be  shipped,  to  wit,  at  Flensburg 
aforesaid,  the  *said  quantity  of  such  linseed  cakes  as  aforesaid, 
or  any  part  thereof,  or  any  linseed  cakes  whatsoever,  the  first 
open  water  after  the  end  of  the  said  month  of  January  in  the  year 
aforesaid,  or  within  a  reasonable  time  thereafter ;  but,  on  the  contrary 
thereof,  after  the  end  of  the  said  month  of  January  in  the  year  afore- 
said, and  before  the  commencement  of  this  suit,  to  wit,  on  the  26th  of 
March  in  the  year  aforesaid,  being  a  long  and  unreasonable  time  after 
the  said  first  open  water  at  Flensburg  aforesaid  after  the  end  of  the 
said  month  of  January  in  the  year  aforesaid,  he,  the  defendant,  as  and 
for  a  performance  of  his  said  bargain  and  promise,  shipped  at  Flensburg 
aforesaid  a  certain  quantity,  from  80  to  100  tons,  to  wit,  100  tons,  of 
the  said  linseed  cakes,  in  a  ship  or  vessel,  to  wit,  The  Gatharina,  and 
the  said  ship  then  sailed  and  proceeded  to  the  said  port  on  the  said 
East  coast  of  Great  Britain,  to  wit,  to  the  said  port  of  Lynn :  That, 
after  the  making  of  the  said  promise,  and  before  the  same  was  broken 
by  the  defendant,  to  wit,  on  the  6th  of  January,  1852,  the  said  linseed 


* 


355] 


13  COMMON  BENCH.    (4  J.  SCOTT.)  355 

cakes  bo  to  be  shipped  by  the  defendant  as  aforesaid  were  by  the  plain- 
tiff resold  to  one  John  Drake  Crofts,  at  a  profit,  to  wit,  at  82.  per  ton, 
to  be  shipped,  to  wit,  at  Flensburg  aforesaid,  the  first  open  water  after 
the  end  of  the  said  month  of  January  in  the  year  aforesaid,  and  to  be 
delivered  for  the  said  John  Drake  Crofts  at  Lynn  aforesaid,  but  which 
said  linseed  cakes,  by  reason  of  the  said  delay  in  shipping  thereof  in 
manner  aforesaid,  became  useless  to  the  said  John  Drake  Crofts,  and  he 
the  said  John  Drake  Crofts  refused  to  accept  or  to  pay  for  the  same ; 
and  thereby,  and  by  means  of  the  premises  aforesaid,  not  only  had  the 
plaintiff  lost  and  been  deprived  of  the  profits  and  advantages  he  would 
have  derived  from  the  said  bargain  for  the  linseed  cakes  by  and  between 
the  plaintiff  and  the  defendant  as  aforesaid,  and  from  the  said  sale 
thereof  to  the  said  John  Drake  Crofts,  but  also  he  the  ^plaintiff  r*qrfi 
had  become  liable  to  pay  to  the  said  John  Drake  Crofts  a  certain  '- 
large  sum,  to  wit,  5002.,  which  he  the  said  John  Drake  Crofts  had 
claimed  from  him  for  the  losses,  damages,  and  costs  of  the  said  John 
Drake  Crofts  in  respect  of  the  non-shipment  of  the  said  linseed  cakes  the 
first  open  water  at  Flensburg  aforesaid  after  the  said  end  of  January  in 
the  year  aforesaid,  or  within  a  reasonable  time  after  such  open  water,  &c. 
The  defendant  pleaded, — first,  non  assumpsit, — secondly,  that  the 
plaintiff  did  not  bargain  with  the  defendant,  nor  did  the  defendant  sell 
to  the  plaintiff,  in  manner  and  form  as  the  plaintiff  had  above  alleged, 
— thirdly,  that  he  did  ship  at  Flensburg  aforesaid  the  said  quantity  of 
Buch  linseed  cakes  as  aforesaid  the  first  open  water  after  the  end  of  the 
said  month  of  January  in  the  year  aforesaid,  to  wit,  on  the  said  26th 
of  March  in  the  year  aforesaid,  according  to  the  said  bargain  and  sale, 
and  his  said  promise  in. that  behalf, — fourthly,  that  the  time  of  the  said 
shipment  in  the  count  mentioned  to  have  been  made,  was  a  reasonable, 
and  not,  in  manner  and  form  as  in  the  count  in  that  behalf  alleged,  a 
long  or  unreasonable  time  after  the  said  first  open  water  at  Flensburg 
aforesaid  after  the  end  of  the  said  month  of  January  in  the  year  afore- 
said,— fifthly,  that,  after  the  making  of  the  promises  of  the  plaintiff 
and  the  defendant  in  the  count  mentioned,  and  before  any  breach 
thereof,  to  wit,  on  the  9th  of  January  in  the  year  aforesaid,  it  was 
mutually  agreed  between  the  plaintiff  and  the  defendant  that  the  said 
quantity  of  linseed  cakes  should  be  ready  for  shipment,  to  wit,  at 
Flensburg  aforesaid  at  the  first  open  water  in  Spring  in  the  year  afore- 
said, to  be  taken  off  at  some  time  before  the  end  of  April  in  the  year 
aforesaid,  the  ship  to  be  named  when  the  charter  was  fixed ;  and  that, 
except  so  far  as  altered  by  such  agreement,  the  bargain  and  sale  and 
mutual  promises  of  the  plaintiff  and  the  defendant  in  the  count  men- 
tioned should  *remain  in  full  force ;  and  the  plaintiff  and  the  de-  r*ar7 
fendant  then,  in  consideration  of  the  premises,  mutually  dis-  L 
charged  each  other  from  the  observance  and  performance  of  the  same 
bargain,  sale,  and  promises,  so  far  as  inconsistent  with  the  said  agree- 
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ment :  Averment,  that,  within  a  reasonable  time  afcer  the  making  of 
the  same  agreement,  to  wit,  on  the  day  and  year  last  aforesaid,  he  did 
fix  a  charter  of  a  certain  ship  called  The  Gatherina,  for  the  shipment 
of  the  said  'quantity  of  such  linseed  cakes  as  aforesaid,  and  did  then 
name  the  said  ship  to  the  plaintiff;  and  that  the  said  quantity  of  lin- 
seed cakes  was  ready  for  shipment,  to  wit,  at  Flensburg  aforesaid,  at 
the  first  open  water  in  Spring  in  the  year  aforesaid,  to  wit,  on  the  day 
and  year  last  aforesaid ;  and,  within  a  reasonable  time  afterwards,  and 
before  the  end  of  the  said  month  of  April  in  the  year  aforesaid,  to  wit, 
on  the  said  26th  of  March  in  the  year  aforesaid,  the  same  being  a 
reasonable  time  after  the  said  first  open  water  in  Spring  in  the  year 
aforesaid,  the  defendant  shipped  at  Flensburg  aforesaid  the  same  quan- 
tity of  such  linseed  cakes  as  aforesaid  in  the  said  ship  called  The  Catha- 
rina,  and  the  said  ship  then  sailed  and  proceeded  to  the  said  port  on  the 
said  East  coast  of  Great  Britain,  to  wit,  the  said  port  of  Lynn, — veri- 
fication. 

The  plaintiff  joined  issue  on  the  first  four  pleas,  and  traversed  the 
agreement  alleged  in  the  fifth  plea. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  in  London 
after  Trinity  Term  last.  The  facts  which  appeared  in  evidence  were 
as  follows : — The  plaintiff  and  the  defendant  are  both  commission  mer- 
chants in  London,  the  latter  being  the  agent  and  correspondent  of 
Messrs.  Stoppel  &  Son,  of  Altona.  Early  in  January,  1852,  the  de- 
fendant authorized  Messrs.  Howes  &  Batten,  who  are  commission  agents 
in  London,  to  sell  for  his  principals  Stoppel  &  Son  a  cargo  of  linseed 
cakes.     Howes  &  Batten  accordingly  agreed  to  sell  the  linseed  cakes 

*3581  t0  *^e  Pl*"1^'  uPon  ti*6  terms  mentioned  in  the  following  sold 
J  note: — 

"London,  5th  January,  1852. 
«  Sold  Thomas  Peterson,  Esq.,  of  London,  as  agents,  from  80  to  120 
tons  of  best  oblong  fresh-made  Flensburg  linseed  cakes,  at  61.  10*., 
cost  and  freight  to  a  safe  port  on  the  East  coast  of  Great  Britain,  or 
61.  13*.  to  a  safe  port  in  the  Channel.  Orders  to  be  given  on  signing 
bills  of  lading.  It  is  understood  that,  if  the  vessel  is  ordered  to  the 
Channel,  and  the  freight  is  less  than  8*.  per  ton  additional  to  East 
coast,  that  the  buyer  is  to  have  the  benefit  of  such  difference.  The 
cakes  are  to  be  shipped  first  open  water  after  the  end  of  January,  and 
payment  by  London  bankers'  acceptance  at  three  months'  date  from 
date  of  and  on  handing  invoice  and  bill  of  lading,  or  cash  less  1£  per 
cent,  in  exchange  for  invoice  and  bills  of  lading  in  London. 

"  As  agents, 

"Howes  &  Batten." 

The  plaintiff  at  the  same  time  signed  and  delivered  to  Howes  &  Bat- 
ten a  bought  note,  in  the  same  terms,  commencing, — «  Bought  of  Howes 
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k  Batten,  of  London,  as  agents,  and  for  account  of  their  principal,  from 
80  to  120  tons,"  &c. 

Instead,  however,  of  handing  over  this  bought  note  to  the  defendant, 
with  a  view  probably  to  conceal  from  each  party  the  name  of  the  other, 
they  exchanged  with  the  defendant  the  following  bought  and  sold 
notes : — 

«  London,  January  5,  1852. 

"  Bought  of  E.  0.  Ayre,  Esq.,  of  London,  for  account  of  Messrs. 
Jurgen  Stoppel  &  Son,  of  Altona,  from  80  to  120  tons  of  best  oblong 
fresh-made  Flensburg  linseed  cakes,  at  62.  10*.,  cost  and  freight  to  a 
safe  port  on  the  East  coast  of  Great  Britain,  or  62. 13*.,  cost  and  freight 
to  a  safe  port  in  the  Channel.  Orders  to  be  given  on  or  before  r*q/rn 
♦signing  bills  of  lading.  It  is  understood  that,  if  the  vessel  is  *- 
ordered  to  the  Channel,  and  the  freight  is  less  than  8*.  per  ton  addi- 
tional to  East  coast,  that  the  buyers  are  to  have  the  benefit  of  such  dif- 
ference. The  cakes  are  to  be  shipped  first  open  water  in  the  Spring  (a) 
after  end  of  January ;  and  payment  by  London  bankers'  acceptance  at 
three  months'  date  from  date  of  and  on  handing  invoice  and  bill  of 
lading,  or  cash  less  1£  per  cent,  in  exchange  for  invoice  and  bill  of 
lading,  in  London. 

"  As  agents,  and  for  account  of  our  principals, 
,  "Howes  &  Batten." 

«  London,  January  5th,  1852. 

"  Sold  Howes  &  Batten,  for  account  of  their  principals,  from  80  to 
120  tons  of  best  oblong  fresh-made  Flensburg  linseed  cakes,  at  62. 10*., 
cost  and  freight  to  a  safe  port  on  the  East  coast  of  Great  Britain,  or  62. 
13*.,  cost  and  freight  to  a  safe  port  in  the  Channel.  Orders  to  be 
given  on  or  before  signing  bills  of  lading.  It  is  understood  that,  if  the 
vessel  is  ordered  to  the  Channel,  and  the  freight  is  less  than  3*.  per 
ton  additional  to  East  coast,  that  the  buyers  are  to  have  the  benefit  of 
such  difference.  The  cakes  are  to  be  shipped  first  open  water  in  the 
Spring  after  end  of  January ;  and  payment  by  London  bankers'  ac- 
ceptance at  three  months'  date  from  date  of  and  on  handing  invoice 
and  bill  of  lading  in  London,  or  cash  less  1£  per  cent,  in  exchange  for 
invoice  and  bill  of  lading,  in  London. 

"  As  agent  to  and  for  account  of  Messrs.  Jurgen  Stoppel  &  Son,  of 
Altona,  "Edward  O.  Ayre." 

On  the  7th  of  January,  Howes  &  Batten,  in  a  letter  addressed  to  the 
defendant,  wrote  as  follows : — "  The  ^contract  for  the  80  to  120  r*ogA 
tons  of  Flensburg  cakes  for  a  shipment  first  open  water  after  *- 
end  of  January,  is  in  order,  we  having  got  the  alterations  made,  (b) 

(a)  These  word*  were  inserted  after  the  bought  and  sold-notes  had  been  exchanged. 
(6)  Alluding  to  the  insertion  of  the  words  "  in  the  Spring,"  which  Batten  stated  took  place  on 
the  6th  of  January,  the  day  after  the  contract  was  nude. 
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There  is  one  essential  thing  still  omitted,  which  you  did  not  insert,  viz., 
our  commission  of  one  per  cent.  Requesting  you  to  confirm  this  in 
your  next."  To  this  the  defendant  replied  on  the  following  day :  "  Of 
course  I  consider  you  entitled  to  1  per  cent,  upon  the  Flensburg  linseed 
cakes/' 

On  the  3d  of  February,  Stoppel  k  Son  wrote  a  letter  to  Howes  & 
Batten,  from  which  the  following  are  extracts : — 

«  Mr.  Ayre  advised  us  of  the  contract  closed  with  you  for  80  to  120 
tons  of  Flensburg  linseed  cakes  at  130*.  for  cost  and  freight  to  East 
coast,  including  London,  or  62.  13*.  cost  and  freight  to  Channel,  and 
for  which  we  have  since,  in  accordance  with  a  letter  received  from  Mr. 
Ayre,  of  the  27th  ultimo,  chartered  the  Catherina,  Captain  Nibbe,  to 
go  round  from  the  Elbe  in  ballast.  She  loads  about  110  tons.  Since 
closing  the  charter,  Mr.  Ayre  advises  us  you  wish  for  a  certain  quan- 
tity matted  off;  and  now  beg  to  ask,  for  distinctness'  sake,  if  you  still 
wish  to  have  90  tons  divided ;  there  will  be  time  to  have  your  letter 
before  the  vessel  arrives  in  Flensburg :  and  at  the  same  time  hand  us 
the  port  of  destination,  and  name  the  mode  of  payment.  The  Cathe- 
rina is  chartered  to  a  safe  port  on  the  East  coast,  London  included,  and 
for  the  Channel ;  and,  as  soon  as  arrived  at  Flensburg,  we  shall  take 
care  to  get  a  prime  cargo  shipped  by  her." 

On  the  following  day,  and  before  the  foregoing  letter  could  have 
*36n  reac^e^  lts  destination,  Howes  &  Batten  *wrote  and  sent  to 
J  Stoppel  &  Son  a  letter  from  which  the  following  is  an  extract : 
— "  You  will  please  let  us  hear  from  you  by  return  of  post,  with  the 
name  of  vessel  chartered  for  this  cargo,  as  our  friend  is  getting  impa- 
tient of  what  appears  delay  in  the  shipment,  and,  having  re-sold  the 
cargo,  is  anxious  it  should  at  once  come  forward.  As  soon  as  we  re- 
ceive the  name  of  vessel,  we  will  immediately  instruct  Mr.  Ayre  as  to 
her  destination,  and  at  same  time  inform  him  whether  the  payment  is  to 
be  cash  or  bankers'  acceptance." 

On  the  17th  of  February,  the  plaintiff  wrote  to  Howes  &  Batten,  as 
follows : — 

"  As  my  contract  contains  a  special  clause,  that  the  cargo  Flensburg 
linseed  cakes  is  to  be  shipped  in  the  first  open  water  after  the  31st  of 
January,  I  cannot  take  any  notice  of  your  communication  of  this  morn- 
ing, further  than  renewing  my  notice  to  you,  that,  as  the  cargo  is  not 
even  now  in  course  of  shipment,  I  bold  you  responsible  for  Ml  damages." 

On  the  same  day,  Howes  &  Batten  wrote  to  Stoppel  &  Son,  as 
follows : — 

"  Confirming  ours  of  the  13th  instant,  we  have  to-day  received  yours 
of  the  14th  instant.  Far  be  it  from  our  wish  to  have  any  misunder- 
standing or  disagreement  with  you :  nor  is  it  our  intention  to  make 
any  claim  on  you  for  the  cargo  of  Flensburg  cakes,  unless  our  buyer 
makes  one  on  us,  and  we  consider  the  same  to  be  just  and  equitable  ; 
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m  which  case  we  feel  sure  you  would  not  make  any  objection  to  the 
settlement  of  the  same.  As  you  do  not  seem  quite  to  enter  into  the 
spirit  of  the  contract,  we  send  you  herewith  copy  of  the  pame.  Our 
buyer  purchased  the  cakes  for  the  special  purpose  of  getting  an  early 
shipment ;  and,  from  the  mildness  of  the  winter,  he  was  led  to  believe 
that  there  would  be  no  difficulty  in  haying  a  vessel  ready  by  the  1st  of 
February :  and,  from  date  of  contract,  you  must  admit  there 
♦was  time  to  charter  a  vessel  in  the  Elbe,  to  get  round  to  Flens- 
burg  by  the  1st  instant,  or  within  a  few  days  of  that  date.  You  say 
the  contract  says  simply  cost  and  freight  for  shipment  from  Flensburg, 
and  not  that  the  vessel  should  be  at  Flensburg  at  a  certain  date ;  but 
you  omit  that  the  contract  says  the  cakes  are  to  be  shipped  first  open 
water  after  end  of  January.  Now,  the  waters  have  not  been  closed ; 
and  therefore  we  think  any  mercantile  firm  will  admit  that  you  were 
bound  by  contract  to  make  the  shipment  first  week  in  February,  and 
not  later,  unless  you  can  prove  that  a  vessel  could  not  get  to  Flensburg 
on  account  of  the  ice,  and  that  there  was  no  suitable  vessel  there.  The 
fact  is,  you  delayed  too  long  in  chartering  a  vessel ;  and,  as  to  saying 
you  did  so  as  soon  as  you  received  our  orders  so  to  do,  we  beg  to  remind 
you,  that,  the  cakes  being  sold  cost  and  freight,  the  buyers  could  have 
nothing  to  do  with  chartering  a  vessel.  We  have  sent  copy  of  your 
letter  to  our  buyer,  and  received  the  following  reply,  which  please  note 
as  from  ourselves."     [Here  followed  a  copy  of  the  foregoing  letter.] 

On  the  11th  of  March,  Howes  &  Batten  wrote  to  the  defendant,  in- 
forming him  that  the  party  to  whom  the  plaintiff  had  sold  the  cargo 
contracted  for,  had  made  a  claim  upon  him  for  loss  sustained  by  him 
in  consequence  of  his  inability  to  deliver  it  to  the  person  to  whom  he 
had  Bold  it,  and  that  the  plaintiff  himself  claimed  272.  10*.,  being  at 
the  rate  of  5*.  per  ton  on  110  tons,  the  advanced  price  at  which  he  had 
sold. 

On  the  same  day,  the  defendant  wrote  to  Howes  &  Batten,  declining 
to  accept  the  plaintiff  as  a  principal ;  and  the  plaintiff  addressed  the 
defendant  as  follows : — 

«  Messrs.  Howes  &  Batten  having  given  me  up  your  name  as  their 
principal  in  the  sale  of  a  cargo  of  Flensburg  linseed  cakes,  as  per  con- 
tract dated  the  5th  of  January,  1852,  which,  according  to  such  contract, 
should  *have  been  shipped  with  first  open  water  after  the  31st  r^o^o 
of  January,  1852 ;  this  not  being  the  case,  I  herewith  give  you  '- 
notice  that  I  accept  this  cargo  under  solemn  protest,  to  hold  you  res- 
ponsible for  all  damages  sustained  by  this  breach  of  contract." 

On  the  23d  of  March,  Stoppel  &  Son  sent  Howes  &  Batten  advice 
of  the  shipment  of  110  tons  of  linseed  cakes,  enclosing  invoice ;  and 
Howes  &  Batten  on  the  26th  forwarded  the  same  to  the  plaintiff.  A 
long  correspondence  then  ensued ;  and  the  result  was,  that  the  plain- 
tiff declined  to  receive  the  linseed  cakes,  and  brought  this  action  to 
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recover,  as  well  271.  10*.,  the  difference  between  the  price  at  which  he 
bought  and  that  at  which  he  sold,  as  also  187Z.  10*.  claimed  from  him 
as  damages  by  his  vendee. 

Evidence  was  offered  to  show  that  "  in  the  Spring"  was  a  term  well 
known  in  the  trade ;  but  the  Lord  Chief  Justice  rejected  it. 

It  was  proved  that  the  plaintiff  had  sold  the  linseed  cakes  to  one 
Crofts  at  an  advance  of  5*.  per  ton ;  and  Crofts,  who  was  called  as  a 
witness,  stated  that  he  could  have  sold  them  at  an  advance  which 
would  have  realized  a  profit  of  1372.  10*.     He  however  had  not  sold. 

It  was  further  proved  that  the  water  was  "  open"  at  Flensburg  in 
February,  there  having  been  no  frost  from  the  10th  till  the  15th. 

Three  objections  were  taken  on  the  part  of  the  defendant, — first,  that 
there  was  no  contract  in  fact  proved,  the  bought  and  sold-notes  differ- 
ing in  terms, — secondly,  that,  as  Ayre  disclosed  his  principals  at  the 
time  of  the  contract,  he  was  not  personally  liable, — thirdly,  that,  as- 
suming that  there  was  a  contract,  it  was  to  ship,  at  "the  first  open 
water  in  the  Springy  after  the  end  of  January,"  and  the  declaration 
being  « to  be  shipped  the  first  open  water  after  the  end  of  January," 
there  was  a  fatal  variance. 

*3641  *^  ver(^ct  was  found  f°r  the  plaintiff  for  272.  10«.,  the  actual 
J  loss  by  the  breach  of  contract,  and  1372.  10*.  the  contingent 
loss, — leave  being  reserved  to  the  defendant  to  move  to  enter  a  verdict 
for  the  defendant,  or  a  nonsuit,  upon  the  points  reserved,  or  to  reduce 
the  damages  to  272.  10*.,  if  the  court  should  be  of  opinion  that  the 
special  damage  was  not  recoverable. 

Byles,  Serjt.,  in  Michaelmas  Term  last,  accordingly  obtained  a  rule 
nisi  pursuant  to  the  leave  reserved,  and  also  for  a  new  trial  on  the 
ground  of  the  improper  rejection  of  evidence,  and  that  the  verdict  was 
against  evidence.  He  referred  to  Patterson  v.  Gandasequi,  IS  East, 
62 ;  Addison  v.  Gandasequi,  4  Taunt.  374,  and  Thompson  v.  Daven- 
port, 9  B.  &  C.  71  (E.  C.  L.  R.  vol.  17),  4  M.  &  R.  llO.(a) 

Watson  and  Hawkins  showed  cause. — Howes  &  Batten  were  commis- 
sion-agents in  London.  The  defendant,  who  was  in  the  habit  of  receiv- 
ing consignments  from  Stoppel  &  Son,  of  Altona,  directed  Howes  & 
Batten,  as  agents,  to  make  the  contract  in  question,  Ayre  paying,  or 
agreeing  to  pay,  them  a  commission  of  1  per  cent.  Howes  &  Batten 
accordingly  entered  into  the  contract  with  Peterson  which  is  evidenced 
by  the  notes  signed  respectively  by  Howes  &  Batten  and  by  Peterson. 
Howes  &  Batten  thus  clearly  contract  with  Peterson  as  agents, — not  as 

(a)  Mr.  Jastioe  Manle  took  this  occasion  to  correct  an  error  in  the  report  of  the  case  of  Smyth 
v.  Anderson,  7  C.  B.  p.  21,  where,  speeding  of  Thompson  v.  Davenport,  his  lordship  is 
represented  to  have  said,  p.  35, — "  That  case  in  effect  decides,  that,  if  the  principal  is  not  named, 
it  is  the  same  as  if  none  exists :"  whereas,  in  troth,  what  his  lordship  did  say,  was,—"  That  case, 
in  effect  decides,  that,  if  the  principal  is  not  named,  it  is  the  same  as  if  it  were  not  mentioned  that 
one  exists." 
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agents  to  buy  on  behalf  of  Peterson,  but  to  sell  *on  behalf  of  j-^. 
Ayre.  The  contract  defines  what  is  meant  by  the  Spring, — it  *• 
means,  the  first  open  water  after  the  end  of  January.  As  to  the  agent 
making  the  contract  being  relieved  from  responsibility  where  he  dis- 
closes his  principal,  the  authorities  are  numerous ;  and,  whether  the 
principal  is  a  foreigner  or  not,  makes  no  difference.  If  the  bought  and 
sold-notes  which  passed  between  Howes  &  Batten  and  the  plaintiff 
formed  the  contract,  then  this  question  cannot  arise.  Further,  this  is 
not  the  case  of  an  agent  dealing  for  a  foreign  principal :  and,  if  it  were, 
the  cases  of  Magee  v.  Atkinson,  2  M.  &  W.  440  ;f  Higgins  v.  Senior,  8 
M.  &  W.  834,f  and  Jones  v.  Littledale,  6  Ad.  &  E.  486  (E.  C.  L.  B.  vol. 
33),  1N.4P.  677  (E.  C.  L.  R.  vol.  36),  show  that  that  circumstance 
makes  no  difference. 

As  to  damages,  the  plaintiff  was  clearly  entitled  to  recover  the  differ- 
ence between  the  price  at  which  he  contracted  to  buy,  and  the  market- 
price  at  the  time  of  the  breach  of  contract ;  and  also  the  amount  which 
Cross,  the  person  to  whom  he  had  sold  the  linseed  cakes,  would  be 
entitled  to  claim  against  him  for  his  breach  of  the  sub-contract. 
[Maulb,  J. — Certainly  not.  As  soon  as  the  plaintiff  had  notice  of  the 
defendant's  breach  of  contract,  it  was  his  duty  to  supply  himself  with 
the  article,  in  order  to  be  able  to  deliver  it  to  his  buyer.]  Putting 
Crofts  out  of  consideration  altogether,  the  plaintiff  would  have  recovered 
all  that  the  jury  have  given  him  here.  The  damage  by  what  the  plaintiff 
will  be  called  upon  to  pay  to  Cross,  is  a  damage  directly  and  immediately 
flowing  from  the  breach  of  contract  by  the  defendant. 

Byles,  Serjt,  and  Henderson,  in  support  of  the  rule. — The  first  ques- 
tion is,  which  of  the  notes  constitute  the  contract  by  which  the  plaintiff 
contends  that  the  defendant  is  bound,  and  by  which  the  defendant  insists 
that  Stoppel  &  Son,  his  principals,  are  bound  ?  Is  it  the  contract  signed 
between  Peterson  and  Howes  &  Batten  on  the  *one  hand  ?  or  is  r+Qo* 
it  the  contract  signed  between  Howes  &  Batten  and  Ayre  ?  It  L 
is  submitted  that  it  must  be  the  latter.  Howes  &  Batten  were  dealing 
as  agents  for  the  buyers,  and  not  for  the  seller.  This  is  clearly  shown 
by  their  letter  of  the  17th  of  February,  in  which  they  enclose  a  copy 
of  the  contract,  and  in  which  they  write, — "  Our  buyer  purchased  the 
cakes  for  the  special  purpose  of  getting  an  early  shipment ;  and,  from 
the  mildness  of  the  winter,  he  was  led  to  believe  that  there  would  be  no 
difficulty  in  having  a  vessel  ready  1st  February. "  The  copy  enclosed 
was  not  a  copy  of  the  contract  between  Howes  k  Batten  and  Peterson, 
but  of  that  between  themselves  and  Ayre.  [Jervis,  C.  J. — If  Howes 
&  Batten  sold  to  Peterson  with  the  authority  of  Ayre,  then  the  contract 
would  be  between  Peterson  and  Ayre.  But  that  question  ought  to  have 
been  left  to  the  jury.]  Assuming  that  Howes  &  Batten  were  agents  for 
Peterson  and  also  for  Ayre, — who  is  the  party  bound  by  the  contract, 
Ayre  or  his  principals  ?    [Cresswell,  J. — If  you  assume  that  Howes 
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&  Batten  were  agents  for  Ayre,  you  assume  a  very  material  point  in  the 
case.  Maule,  J. — If  the  fact  is  left  in  doubt,  the  plaintiff  fails,  the 
affirmative  being  upon  him.]  It  may  still  be  necessary  to  discuss  the 
question  as  to  there  being  a  foreign  principal,  and  also  the  question  of 
variance.  [Maule,  J. — The  first  question  will  be,  whether  an  English 
agent  contracting  to  sell  for  a  foreign  principal,  is  personally  liable  on 
the  contract.]  If  the  agent  is  acting  for  an  English  principal,  and  so 
states  at  the  time,  he  clearly  is  not  liable,  but  his  principal  only: 
Spittle  v.  Lavender,  5  J.  B.  Moore,  270,  2  Brod.  &  B.  452  (E.  C.  L.  R. 
vol.  6).  No  doubt,  the  agent  may  so  contract  as  to  be  personally  liable : 
but  where  a  principal  is  named,  the  latter  only  is  liable.  The  leading 
case  upon  the  subject  is  Downman  v.  Williams,  7  Q.  B.  103  (E.  C.  L. 
R.  vol.  51).  There,  a  declaration  in  assumpsit  alleged  a  promise  by  the 
*3fi71  defendant  to  Pay  the  plaintiff  a  certain  debt,  and  to  ^arrange 

•*  with  him  the  time  and  mode  of  paying  it.  Issue  being  joined  on 
non  assumpsit,  a  special  verdict  was  found,  which  set  forth  a  letter  from 
the  defendant  to  the  plaintiff,  containing  the  following  passage,  relied 
upon  by  the  plaintiff  as  the  Bubstantive  contract, — "  Your  bill  of  charges 
in  this  matter,  amounting  to  527?.  5s."  (the  sum  claimed  in  this  action), 
"  I  also  undertake  (on  behalf  of  Messrs.  Esdaile  &  Co.)  to  pay,  and  will 
arrange  with  you  the  time  and  mode."  An  earlier  part  of  the  letter 
contained  an  unqualified  promise  by  the  defendant  to  pay  the  plaintiff 
another  sum ;  and,  in  letters  written  shortly  before,  and  set  out  in  the 
verdict,  the  plaintiff  and  defendant  named  Esdaile  &  Co.  as  the  parties 
to  the  negotiations,  and  mentioned  the  debt  now  claimed  as  "to  be 
settled  and  paid  by  Esdaile  &  Co.,"  but  spoke  of  negotiations  as  to  other 
debts  with  reference  merely  to  the  plaintiff  and  defendant.  It  was  held 
by  the  Exchequer  Chamber, — reversing  the  decision  of  the  Court  of 
Queen's  Bench,(a) — that  the  first-mentioned  letter,  upon  the  face  of  it, 
and  especially  when  connected  with  the  other  passages  above  mentioned, 
imported,  as  to  the  sum  claimed,  only  an  undertaking  by  the  defendant 
as  agent  for  Esdaile  &  Co. ;  and  that,  in  default  of  the  special  verdict 
directly  stating,  or  finding  facts  from  which  it  resulted  by  necessary 
implication,  that  there  was  a  want  of  authority  in  the  defendant  to  give 
such  undertaking,  or  any  excess  of  his  authority  in  giving  it,  the 
defendant  was  entitled  to  judgment.  In  Jenkins  v.  Hutchinson,  13  Q. 
B.  744  (E.  C.  L.  R.  vol.  66),  to  assumpsit  on  a  contract  alleged  to  have 
T)een  made  by  the  defendant  to  charter  a  ship  to  the  plaintiff,  the 
defendant  pleaded  non  assumpsit;  and  the  evidence  was,  that  the 
defendant  made  a  memorandum  of  charter  in  B.'s  name,  and  purporting 
*3fiRl  to  ^e  8^Sne(^  by*  the  defendant  as  agent  for  B. ;  that  the  *defend- 

J  ant  had  no  authority  to  contract  for  B.,  and  knew  that  he  had 
none ;  and  that  B.  refused  to  adopt  the  contract :  and  it  was  held  that 
the  defendant  was  not  liable  as  principal,  in  an  action  upon  the  contract 

(a)  See  Jones  v.  Downman,  4  Q.  B.  235  (a)  (E.  C.  L.  R.  vol.  45). 
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itself;  and  accordingly  a  nonsuit  was  entered.  Lewis  v.  Nicholson,  21 
Law  Journ.  N.  S.,  Q.  B.  311,  is  an  authority  to  the  same  effect.  Lord 
Campbell  there  says :  "  It  is  difficult  to  say  that  one  contract  can  be  an 
authority  for  construing  another.  But  the  nearest  case  to  this,  is  Down- 
man  v.  Williams ;  and  the  construction  there  was,  that  words  such  as 
these  are  rather  to  be  taken  as  a  declaration  of  agency,  than  an  under- 
taking of  personal  responsibility.  In  Burrell  v.  Jones,  3  B.  &  Aid.  47 
(E.  C.  L.  R.  vol.  5),  there  were  no  such  words ;  and,  as  to  Hall  v. 
Ashurst,  1  Cr.  &  M.  714,  f  there  no  undertaking  could  be  given  on 
behalf  of  the  parish,  and  the  only  reasonable  construction  was,  that  it 
amounted  to  a  personal  undertaking."  Here,  if  we  look  at  the  contract 
which  the  defendant  did  sign,  we  find  he  expressly  signs  it  "  as  agent  to 
and  for  account  of  Messrs.  Jurgen  Stoppel  &  Son,  of  Altona."  And  it 
is  to  be  observed  that  this  is  a  contract  which  the  principals  can  perform, 
and  which  the  agent  cannot.  [Maule,  J. — Is  that  so  ?  This  is  not  a 
contract  for  the  sale  of  a  specific  chattel :  but  it  might  be  performed  by 
any  one  who  could  procure  Flensburg  cakes.]  Here,  the  agent  is  deal- 
ing for  foreign  principals.  Where  a  man  buys  in  this  country  for  a 
foreign  principal,  the  rule  is,  that  credit  is  to  be  taken  to  be  given  to  the 
agent,  and  not  to  the  principal :  per  Lord  Tenterden,  in  Thompson  t>. 
Davenport,  9  B.  &  C.  87  (E.  C.  L.  R.  vol.  17).  There  is  a  manifest 
distinction  between  a  sale  and  a  purchase  by  an  agent.  In  the  one 
case,  the  agent  is  trusted  with  the  value.  Here,  too,  the  very  terms  of 
the  contract  contemplate  that  the  performance  is  to  be  by  the  foreign 
principals.  If  the  contract  is  taken  to  be  compounded  of  the  two  instru- 
ments, then  the  contract  signed  by  the  plaintiff  is  not  *the  con- 


tract to  which  the  defendant  was  a  party.     The  construction  con- 


[*369 


tended  for  on  the  part  of  the  plaintiff,  renders  the  words  "  in  the  Spring" 
idle  and  insensible.  [Maule,  J. — No  doubt,  the  intention  of  the  parties 
was,  to  substitute  "after  the  end  of  January,"  for  the  words  "in  the 
Spring."]  With  respect  to  the  damages, — the  true  measure  is,  what  the 
buyer  would  lose  if  he  went  into  the  market  at  the  time  the  contract  is 
broken.  The  defendant  is  clearly  not  liable  for  the  loss  of  imaginary 
profits  by  a  succession  of  purchasers. 

Jervis,  C.  J. — There  must  be  a  new  trial  in  this  case.  If  Mr. 
Watsons  argument  is  correct,  viz.  that  Howes  &  Batten  contracted  as 
agents  for  Ayre,  then  neither  of  the  other  questions  will  arise ;  for, 
there  will  be  no  variance,  and  no  dealing  for  a  foreign  principal.  But 
we  all  think  it  was  incumbent  on  the  plaintiff  to  establish  the  agency. 
Batten  affirmed,  and  Ayre  denied  it.  If,  on  the  other  hand,  the  con- 
tract was  as  is  contended  by  my  Brother  Byles,  there  is  a  variance  in  form 
as  well  as  in  substance.  It  comes,  therefore,  to  the  question  whether 
or  not  Howes  &  Batten  were  the  agents  of  the  defendant  to  make  the 
contract  for  the  sale  of  the  linseed  cakes  to  the  plaintiff. 

Maule,  J. — If  Howes  &  Batten  were  not  the  agents  of  Ayre,  the 
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only  contract  proved  against  him  was  one  which  does  not  support  the 
declaration,  and  moreover  one  which  has  been  performed.  All  ques- 
tions between  the  parties  will  be  determined,  in  fact,  by  deciding 
whether  or  not  Howes  &  Batten  were  authorized  by  Ayre  to  make  the 
contract  with  Peterson. 

Williams,  J. — I  am  of  the  same  opinion.  Construing  the  contract 
according  to  the  ordinary  meaning  of  the  words,  I  think  it  excludes 
the  month  of  February. 

*3701      *  WaUon,  for  the  plaintiff,  asked  that  the  costs  of  the  former 
J  trial,  and  of  the  rule,  might  be  directed  to  abide  the  event  of  the 
next  trial. 

Jervis,  C.  J. — I  ruled  that  there  was  no  variance.  In  that  I  was 
wrong.     The  rule  must  be  made  absolute  for  a  new  trial  simpliciter. 

Rule  absolute.(a) 

(a)  The  cause  was  ultimately  referred. 

As  to  the  liability  of  agenta  of  foreign  prin-  Conn.  212 ;  Allen  v.  Jarvis,  20  Ibid.  38 ;  Whit- 

cipals,  see  Eirkpatriok  v.  Stainer,  22  Wendell,  more  «.  Goats,  14  Missouri,  9 ;    Furlong  v. 

244.  Polleya,    30    Maine,    491;    M'Naughten    v. 

The  price  of  the  article  at  the  time  it  was  to  Gassady,  4  McLean,  530.  In  an  action  for  not 
be  delivered,  is  the  measure  of  damages  in  an  delivering  merchandise  according  to  contract, 
action  on  the  breach  of  a  contract  by  non-  no  damages  are  to  be  allowed  for  any  profit  or 
delivery  of  the  article :  Shepherd  v.  Hampton,  gain  the  plaintiff  may  have  obtained  by  ex- 
3  Wheat.  200 ;  Day  v.  Dox,  9  Wendell,  129 ;  change  or  otherwise :  Gilpin  v.  Consequa, 
M'Donald  v.  Hodge,  5  Hayw.  65 ;  Bailey  v.  Peters  G.  G.  Rep.  85,  Porter  v.  Woods,  3  Hum- 
Clay,  4  Randolph,  346;  Gregory  v.  M'Dowel,  8  phrey,  66;  Barnard  v.  Poor,  21  Pickering,  378. 
Wendell,  435 ;  Shaw  v.  Nudd,  8  Pick.  9 ;  Davis  In  an  action  for  not  delivering  whiskey  by  & 
v.  Shields,  24  Wend.  322 ;  Hanna  v.  Harter,  2  certain  day  according  to  contract,  the  rise  in 
Pike,  397;  Ward  v.  Burr,  6  Blackford,  116;  price  owing  to  excise  laws  passed  since  the 
Smethurst  v.  Woolston,  5  Watts  A  Berg,  106;  date  of  the  contract,  will  not  alter  the  rule  for 
Stevens  v.  Lyford,  7  New  Hamp.  360;  Andrews  estimating  damages:  Edgar  v.  Boies,  11  Serg. 
v.  Hoover,  8  Watts,  239 ;  West  v.  Pritchard,  19  6  Rawle,  445. 


GUILFORD  v.  SIMS.    Jan.  30. 

The  mere  non-payment  of  money  by  an  attorney,  pursuant  to  an  order  and  rule  of  court,  is  no 
ground  for  striking  him  off  the  roU. 

Wilkins,  Serjt.,  moved  for  a  rule  calling  upon  an  attorney  of  this 
court  to  show  cause  why  he  should  not  be  struck  off  the  roll,  for  dis- 
obedience of  an  order  of  a  judge,  made  on  the  5th  instant,  directing 
him,  within  twenty-four  hours,  to  pay  over  to  the  plaintiff,  or  his 
attorney,  certain  moneys  which  had  been  received  by  him  as  attorney 
for  the  plaintiff,  and  which  order  had  since  been  made  a  rule  of  court. 
[Jervis,  C.  J. — Is  not  the  proper  course,  to  apply  for  an  attachment  ?] 

In  a  case  of  In  re ,  10  Jurist,  198,  where  an  attorney  had, 

upon  a  reference  to  the  master,  been  directed  to  refund  a  sum  of  money, 
but  disobeyed  the  direction,  and  kept  out  of  the  way,  the  court,  after 
time  taken  to  consider,  ordered  him  to  be  struck  off  the  roll, — Lord 
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Denman  saying:  "We  delayed  giving  our  judgment  in  this  case, 
because  we  wished  to  see  whether  there  was  any  precedent  for  such  an 
application,  where  there  had  been  a  mere  non-payment  of  money.  We 
find  a  case  stated  in  Mr.  Maugham's  book  on  the  Law  of  Attorneys, 
which  *occurred  in  1821,(a)  where  the  court  made  an  order  for  r*n71 
striking  an  attorney  off  the  roll,  under  somewhat  similar  circum-  *- 
stances.  We  think  the  same  course  ought  to  be  pursued  here." 
[Jervis,  C.  J. — There  must  be  very  special  circumstances  to  justify 
such  a  course :  mere  non-payment  of  money  will  not  do.  Lush,  Amicus 
Curiae,  stated  that  the  case  in  10  Jurist,  198,  was  cited  in  the  Privy 
Council,  in  a  case  of  Smith,  app.,  The  Justices  of  Sierra  Leone,  resp., 
7  Moore's  P.  C.  174 ;  and  that  court  would  not  listen  to  it.] 

Per  Curiam. — Attachment  is  clearly  the  proper  course.    There  is 
no  pretence  for  this  motion.  Rule  refused. 

(a)  The  cue  alluded  to,  was  a  ease  of  fraudulent  misappropriation,  and  not  mere  non-payment 
of  money.  It  is  thus  stated  in  Maugham,  p.  164, — "In  Befton  v.  Hill,  Trin.  2  G.  4,  an  attorney 
was  struck  off  the  roll  under  the  foUowing  circumstances : — It  was  an  action  upon  a  bill  of  ex- 
change. Final  judgment  was  signed,  and  writ  of  error  brought  The  plaintiff  afterwards 
agreed  to  take  10«.  in  the  pound,  part  in  cash,  and  part  in  a  bill ;  and  the  defendant  accordingly, 
on  the  16th  of  May,  1821,  paid  the  money  and  delivered  the  bill  to  his  attorney.  Several  ap- 
pointments were  made  with  the  defendant's  attorney  to  settle  the  business,  but  the  arrangement 
did  not  take  place,  the  attorney  assigning  as  a  reason  that  the  defendant  had  not  furnished  him 
with  the  means.  The  engagement  not  being  fulfilled,  the  proceedings  were  continued,  and  then 
the  attorney  acknowledged  that  he  had  received  the  money  and  bill,  and  that  he  would  call  on 
the  plaintiff's  attorney  and  pay  the  account  He,  however,  only  sent  the  bill,  but  did  not  pay 
the  cash.  On  the  7th  of  June,  execution  was  issued,  and  the  defendant  was  obliged  to  remain 
in  eustody.  The  attorney  was  ordered  to  repay  the  defendant  the  money,  to  pay  the  costs  of 
the  application,  and  to  be  struck  off  the  roU  of  attorneys." 


END  OF  HILABY  TERM. 
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,  *372]  'MEMORANDA. 

In  Michaelmas  Vacation  last,  Lord  St.  Leonard's  resigned  the  office 
of  Lord  High  Chancellor  of  England,  and  was  succeeded  by  Lord 
Cranworth,  one  of  the  Lord  Justices. 

Sir  George  Turner,  one  of  the  Vice-Chancellors,  was  appointed  to 
succeed  Lord  Cranworth  as  one  of  the  Lords  Justices. 

Sir  Frederick  Thesiger  and  Sir  Fitzroy  Kelly  respectively  resigned 
their  offices  of  Attorney  and  Solicitor-General,  and  were  succeeded  by 
Sir  Alexander  James  Cockburn  and  Sir  William  Page  Wood. 

In  Hilary  Term  last,  Sir  William  Page  Wood  was  appointed  one  of 
the  Vice-Chancellors,  in  the  room  of  Sir  George  Turner ;  and  Richard 
Bethell,  Esq.,  of  Lincoln's  Inn,  one  of  Her  Majesty's  counsel,  was 
appointed  Solicitor-General,  in  the  place  of  Sir  William  Page  Wood, 
and  shortly  afterwards  received  the  honour  of  knighthood. 

In  the  course  of  Hilary  Vacation,  William  Milbourne  James,  Esq., 
of  Lincoln's  Inn,  and  Henry  Allworth  Merewether,  Esq.,  of  the  Inner 
Temple,  were  appointed  Her  Majesty's  Counsel  learned  in  the  law,  and 
took  their  seats  accordingly  on  the  first  day  of  the  ensuing  term. 
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ENTHOVEN  v.  HOYLE  and  Another. 

The  plaintiffs  below  advanced  a  0am  of  money  to  the  defendant  below  npon  the  security  of  ear* 
tain  promissory  notes  or  debentures,  in  the  following  form : — "  The  Governor  and  Company 
of  Copper  Miners  in  England.  Incorporated  by  Royal  Charter,  A.  D.  1691.  Capital,  one 
million  sterling.  No.  5252.  £500  sterling.  London.  On  the  15th  day  of  July,  1850,  the 
Governor  and  Company  of  Copper  Miners  in  England  promise  to  pay  to  H.  J.  Enthoven,  Esq., 
or  order,  at  the  banking-house  of  Messrs.  Denison,  Heywood,  Kennards,  k  Co.,  the  sum  of 
5002.,  value  received,  and  further  to  pay  to  the  holder  of  the  warrants  annexed,  on  present- 
ment thereof  as  they  shall  fall  due,  interest  on  the  said  sum  of  6002.  at  the  rate  of  6  per  cent, 
per  annum.  Given  under  the  common  seal  of  the  corporation,  this  16th  day  of  July,  1846. 
By  order  of  the  court  of  assistants,  J.  M'Donnell.  W.  Inglis,  Secretary."  When  the  seal  of 
the  corporation  was  affixed  to  these  documents,  there  was  a  blank  left  for  the  name  of  the 
payee.  At  the  time  of  depositing  them  with  the  plaintiffs,  the  defendant  filled  up  the  blanks 
with  the  words  "  Enthoven,  or  order/'  and  endorsed  them  "  H.  J.  Enthoven." 

Annexed  to  each  note  or  debenture  were  warrants,  or  coupons,  for  the  interest  duo  half-yearly 
in  respect  of  each.  These  were  in  the  following  form: — "The  Governor  and  Company  of 
Copper  Minors  in  England.  Warrant  for  12Z.  10#.,  for  half  a  year's  interest  on  debenture  No* 
6252,  due  15th  of  January,  1849.  W.  Inglis,  Secretary."  As  each  half-yearly  amount  of  inte- 
rest was  paid,  the  corresponding  warrant,  or  coupon,  was  detached  from  the  debenture,  and 
given  up  to  the  company. 

The  company  having  failed  in  payment  of  a  half-yearly  instalment  of  the  interest  on  these  de- 
bentures, the  plaintiffs  gave  the  defendant  due  notice  of  the  default,  and  demanded  payment 
of  him,  and  afterwards  brought  assumpsit,  declaring  specially  upon  the  debentures,  and  also 
with  counts  for  money  lent,  and  for  interest 

At  the  trial,  the  plaintiffs  produced  in  evidence  the  debentures  with  certain  of  the  warrants  or 
coupons  annexed,  and  also  one  of  the  warrants  or  coupons  detached.  The  former  were  re- 
spectively stamped  with  a  12*.  6<L  note  stamp,  the  latter  was  unstamped-: — 

Held,  that  the  instruments  declared  on  were  not  promissory  notes,  and  consequently  were  not 
properly  stamped ;  but  that,  inasmuch  as  they  were  void  instruments,  by  reason  of  the  blank 
therein  at  the  time  of  sealing,  they  were  admissible  in  evidence,  on  the  counts  for  money  lent 
and  interest,  for  the  purpose  of  showing  that  they  were  worthless. 

Held,  also,  that  the  coupon  was  not  a  promissory  note,  and  required  no  stamp. 
VOL.  XIII. — 81  X 
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The  first  count  of  the  declaration  stated  that  The  Governor  and 
*«V74.1  Company  of  Copper  Miners  in  England,  *on  the  15th  of  July, 
-J  1845,  made  their  promissory  note  in  writing,  to  wit,  under  their 
common  seal,  bearing  date  a  certain  day  and  year  therein  in  that 
behalf  mentioned,  to  wit,  the  day  and  year  last  aforesaid,  and  thereby 
promised  to  pay  to  the  defendant  (below),  or  order,  on  the  15th  of 
July,  1850,  at  the  banking-house  of  Messrs.  Denison,  Heywood,  Ken- 
nards,  &  Co.,  the  sum  of  5002.,  for  value  received,  and  further  to  pay 
to  the  holder  of  the  warrants  thereunto  annexed,  on  presentment 
thereof  as  they  should  fall  due,  interest  on  the  said  sum  of  500?.,  at  the 
rate  of  52.  per  cent,  per  annum,  and  then  delivered  to  the  defendant 
(below)  the  said  note,  with  the  said  warrants  thereunto  annexed ;  and 
the  defendant  (below)  then  endorsed  the  said  note  to  the  plaintiffs 
(below),  and  then  delivered  the  same,  with  the  said  warrants  thereunto 
annexed,  to  the  plaintiffs  (below) :  that  one  of  the  said  warrants  so 
annexed  to  the  said  note  as  aforesaid,  and  so  delivered  by  the  defendant 
(below),  with  the  said  note  to  the  plaintiffs  (below)  as  aforesaid,  was 
and  is  a  warrant  for  the  payment,  to  wit,  on  the  15th  of  July,  1848,  of 
122.  10s.  for  one  half  a  year's  interest,  to  accrue  due  upon  the  day  and 
year  last  aforesaid,  in  respect  of  the  said  sum  of  5002.  in  the  said  note 
mentioned :  that  the  said  sum  of  122.  10*.  in  the  said  last-mentioned 
warrant  mentioned  became  due  and  payable,  according  to  the  tenor  and 
effect  thereof,  and  of  the  said  note,  before  the  commencement  of  this 
suit :  that  the  plaintiffs  (below),  at  the  time  when  the  said  last-mentioned 
warrant  so  became  due  and  payable,  were  the  holders  of  the  said  last- 
mentioned  warrant,  and  of  the  said  note :  that  the  said  Governor  and 
Company  of  Copper  Miners  in  England  did  not  pay  the  said  sum  of  122. 
10*.  in  the  said  last-mentioned  warrant  mentioned,  although  the  said 
last-mentioned  warrant  was  shown  and  presented  for  payment  of  the 
said  last-mentioned  warrant,  according  to  the  tenor  and  effect  of  the 
#„7-,  said  note,  *to  wit,  to  the  said  Governor  and  Company  of  Copper 
J  Miners  in  England  (that  is  to  say),  at  the  said  place  where  the 
same  was  so  made  payable  as  aforesaid,  to  wit,  on  the  day  when  the 
said  last-mentioned  warrant  became  due ;  and  payment  of  the  said  last- 
mentioned  warrant  was  then  and  there  demanded,  according  to  the 
tenor  and  effect  of  the  said  note, — of  all  which  the  defendant  (below) 
then  had  due  notice :  that  another  of  the  said  warrants,  so  annexed  to 
the  said  note  as  aforesaid,  and  so  delivered  by  the  defendant  (below), 
with  the  said  note,  to  the  plaintiff  (below)  as  aforesaid,  was  and  is  a 
warrant  for  the  payment,  to  wit,  on  the  15th  of  January,  1849,  of  121. 
10*.,  for  another  half  a  year's  interest,  to  accrue  due  on  the  day  and 
year  last  aforesaid,  in  respect  of  the  said  sum  of  5002.  in  the  said  note 
mentioned :  that  the  said  sum  of  122.  10*.  in  the  said  last-mentioned 
warrant  mentioned  became  due  and  payable,  according  to  the  tenor  and 
effect  thereof,  and  of  the  said  note,  before  the  commencement  of  this 
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suit:  that  the  plaintiffs  (below),  at  the  time  when  the  said  last- 
mentioned  warrant  so  became  due  and  payable,  were  the  holders  of  the 
said  last-mentioned  warrant,  and  of  the  said  note:  that  the  said 
Governor  and  Company  of  Copper  Miners  in  England  did  not  pay  the 
said  sum  of  121.  10*.  in  the  said  last-mentioned  warrant  mentioned, 
although  the  said  last-mentioned  warrant  was  shown  and  presented  for 
payment  of  the  said  last-mentioned  warrant,  according  to  the  tenor  and 
effect  of  the  said  note,  to  wit,  to  the  said  Governor  and  Company  of 
Copper  Miners  in  England  (that  is  to  say),  at  the  said  place  where  the 
same  was  so  made  payable  as  aforesaid,  to  wit,  on  the  day  when  the 
Baid  last-mentioned  warrant  became  due ;  and  payment  of  the  said  last- 
mentioned  warrant  was  then  and  there  demanded,  according  to  the 
tenor  and  effect  of  the  said  note, — of  all  which  the  defendant  (below) 
then  had  due  notice:  and  that  the  defendant  (below)  *afterwards,  r*q7/» 
to  wit,  on  the  20th  of  January,  1849,  in  consideration  of  the  *- 
premises,  then  promised  the  plaintiffs  (below)  to  pay  them  the  said  two 
several  sums  of  122.  10*.  in  the  said  two  last-mentioned  warrants 
respectively  mentioned,  on  request. 

The  second,  third,  fourth,  fifth,  sixth,  and  seventh  counts  respect- 
ively were  founded  upon  similar  instruments,  each  for  the  like  amount, 
and  with  the  like  amount  of  interest  payable  at  the  same  time 
respectively  as  in  the  first  count. 

The  eighth  count  was  for  money  lent ;  the  ninth,  for  money  had  and 
received ;  the  tenth,  for  interest ;  and  the  eleventh,  for  money  found 
due  upon  an  account  stated, — with  a  general  breach. 

To  the  first  seven  counts,  respectively,  the  defendant  (below)  pleaded, 
mutatis  mutandis, — first,  that  the  said  Governor  and  Company  of 
Copper  Miners  in  England  did  not  make  the  said  promissory  note  in 
the  said  first  count  mentioned,  as  in  that  count  alleged, — secondly  that 
he  the  defendant  did  not  endorse  the  said  note  in  that  count  mentioned, 
nor  deliver  the  same,  with  the  warrants  thereunto  annexed,  to  the 
plaintiffs,  as  in  the  said  first  count  alleged, — thirdly,  as  to  so  much  of 
the  said  first  count  as  relates  to  the  warrant  therein  first  mentioned, 
that  the  said  warrant  in  that  count  first  mentioned  was  not  presented 
for  payment,  as  in  the  first  count  is  alleged, — fourthly,  as  to  so  much 
of  the  said  first  count  as  relates  to  the  said  warrant  therein  first  men- 
tioned, that  he  the  defendant  had  not  due  notice  of  such  presentment 
and  demand  of  payment  as  in  the  said  first  count  is  alleged, — fifthly, 
as  to  so  much  of  the  said  first  count  as  relates  to  the  warrant  therein 
secondly  mentioned,  that  the  said  warrant  in  that  count  secondly  men- 
tioned was  not  presented  for  payment  as  in  the  said  first  count  is 
alleged, — sixthly,  as  to  so  much  of  the  said  first  count  as  relates  to  the 


warrant  therein  secondly  *mcntioned,  that  he  the  defendant  had 
not  due  notice  of  such  presentment  and  demand  of  payment  as 
in  the  said  first  count  is  alleged ;  concluding  to  the  country. 


[*377 


377  ENTHOVEN  v.  HOYLE.    H.  V.  1853. 

As  to  the  rest  of  the  declaration,  the  defendant  (below)  pleaded  non 
assumpsit. 

The  cause  was  tried  before  Talfourd,  J.,  and  a  special  jury,  at  the 
sittings  in  London  after  Hilary  Term,  1850.  The  evidence  for  the 
plaintiffs  (below)  was  as  follows : — 

James  Cunliffe  stated  that  he  was  a  partner  in  the  firm  of  Cnnliffe, 
Brookes  &  Co.,  bankers  in  Lombard  Street ;  that  he  was  acquainted 
with  the  plaintiffs,  Ann  Hoyle  and  Eliza  Hoyle,  in  the  month  of  August, 
1845 ;  that  his  firm  was  at  that  time  acting  for  them  as  agents  with 
regard  to  investments ;  that  he  (the  witness)  knew  Mr.  Enthoven,  the 
defendant,  in  the  month  of  August,  1845,  very  well ;  that  he  was  aware 
that  Enthoven  was  connected  with  The  Governor  and  Company  of  Cop- 
per Miners  in  England ;  that  he  frequently  had  conversation  with  En- 
thoven upon  the  subject  of  the  affairs  of  the  company,  especially  in 
reference  to  certain  bonds  of  The  Governor  and  Company  of  Copper 
Miners  in  England ;  and,  on  seven  documents  (being  the  documents 
hereinafter  mentioned)  being  placed  in  the  hands  of  the  witness  by  the 
counsel  for  the  plaintiffs,  he  stated  that  Enthoven  brought  him  (the 
witness)  those  documents ;  that  he  first  saw  Enthoven  on  the  subject 
of  those  documents  some  time  in  July,  1845 ;  that  Enthoven  then  made 
an  application  to  him  on  the  subject,  and  said  tha)t  he  (Enthoven) 
wanted  to  get  money  on  those  bonds,  meaning  the  said  documents ;  that 
he  (the  witness)  at  that  time  paid  no  attention  to  him;  that,  shortly 
afterwards,  at  an  interview  which  he  (the  witness)  had  with  Enthoven, 
he  mentioned  to  Enthoven  the  names  of  the  plaintiffs,  and  stated  that 
he  had  some  money  to  invest  for  them  ;  that  he  further  stated  that  he 
had  no  objection  to  take  those  bonds  (meaning  the  said  documents)  as 
*37ft1  *co^ateral  security,  having  his  (Enthoven's)  endorsement  and 
J  guarantee ;  that  Enthoven  said  he  had  no  objection  to  that ;  that 
a  certain  paper  then  handed  to  the  witness  (being  a  banker's  check 
for  85002.)  was  drawn  by  him  (the  witness);  that  he  (the  witness) 
offered  that  money  on  behalf  of  the  plaintiffs ;  that  Enthoven  endorsed 
the  documents  (meaning  the  said  seven  documents)  in  the  witness's 
presence ;  that  the  name  of  Enthoven,  which  appeared  on  the  face  of 
the  documents,  was  inserted  by  Enthoven  himself,  in  the  witness's  pre- 
sence; that  the  words  «  H.  J.  Enthoven,  Esq.,  or  order,"  in  the  said 
documents  respectively,  were  introduced  by  Enthoven  at  the  time  of 
the  interview  last  above  mentioned  ;  that  the  seal  of  the  company  was 
upon  the  documents  at  the  time  when  Enthoven  delivered  them  to  him ; 
that  the  little  documents  (meaning  certain  warrants,  or  coupons)  here- 
inafter mentioned  were  part  of  the  said  documents  respectively,  at  the 
time  when  he  (the  witness)  received  them ;  that  there  were  others  of 
the  same  kind  above  those ;  that  there  were  upon  each  of  the  said  docu- 
ments (meaning  the  said  seven  first-mentioned  documents)  as  many 
warrants  as  would  make  up  the  number  of  half-yearly  payments  of 
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interest  to  be  made  between  the  date  of  the  instrument  and  the  time 
at  which  it  was  payable ;  that  some  of  such  warrants  had  been  paid ; 
and  that,  when  the  interest  was  received  on  the  warrants  so  paid,  the 
said  warrants  were  respectively  taken  off,  and  delivered  up. 

Upon  his  cross-examination  by  the  counsel  for  the  defendant,  Mr. 
Cunliffe  stated  that  Enthoven  had  banked  at  the  house  of  Cunliffe, 
Brookes  &  Co.,  for,  he  believed,  upwards  of  twenty  years ;  that  En- 
thoven, in  July,  1845,  wanted  to  get  some  money  on  the  said  bonds 
(meaning  the  said  seven  documents) ;  that  the  witness  had  no  doubt, 
that,  on  the  12th  of  August,  1845,  Enthoven  paid  into  their  bank,  to 
his  (Enthoven's)  credit,  20,000/.,  for  *which  the  bank  was  to  pay  r^q7q 
him  2  J  per  cent.' per  annum,  and  to  have  a  week's  notice;  that  *■ 
he  (the  witness)  directed,  that,  on  the  5th  of  August,  1845,  Enthoven 
should  be  credited  in  account  with  the  sum  of  8500/.,  and  with  a  fur- 
ther sum  of  1025/.,  for  two  other  bonds  of  the  said  company,  and  that, 
on  the  same  day,  Enthoven  was  debited  with  3500/.,  being  the  amount 
of  a  check  drawn  by  him  on  the  said  bankers,  and  paid  by  them  on  his 
account ;  that  no  other  person  was  present  at  the  said  interview  between 
himself  and  Enthoven ;  that  it  took  place  in  his  (the  witness's)  private 
room ;  that  Enthoven  wished  to  have  money  on  those  bonds  (meaning 
the  said  seven  documents),  and  he  left  them  with  the  witness ;  that  he 
wished  to  get  money  advanced  upon  them ;  that  he  (the  witness),  in 
the  first  instance,  paid  no  attention  to  it ;  that  Enthoven  had  several 
times  urged  him  to  make  advances  on  those  bonds  (meaning  the  said 
seven  documents),  and  that,  on  the  5th  of  August,  he  (the  witness) 
told  him  that  he  (the  witness)  had  a  sum  of  money  to  invest ;  that,  at 
the  time  when  the  money  was  agreed  to  be  invested,  he  (the  witness) 
said  that  he  would  advance  this  money  which  he  had  to  invest,  on  the 
condition  that  Enthoven  endorsed  the  bills  (meaning  the  said  seven 
documents) ;  that  Enthoven  did  so ;  that  Enthoven  filled  the  blanks  up 
in  the  documents,  and  then  endorsed  them  ;  that  he  (the  witness)  did 
not  remember  that  anything  else  passed  at  that  time,  before  the  en- 
dorsement ;  that  there  were  at  that  time  a  sufficient  number  of  warrants 
on  the  documents  respectively,  for  the  payment  of  the  interest  thereon 
respectively  till  the  principal  was  due ;  that  he  (the  witness)  meant 
that  the  proper  number  were  there,  whatever  they  were ;  that  he  (the 
witness)  knew  that  some  of  the  warrants  (meaning  the  said  warrants  or 
coupons)  had  been  paid  since  that  endorsement ;  that  he  (the  witness) 
knew  of  the  non-payment  of  the  interest  due  on  the  15th  of  |>qoa 
July,  *1848,  on  the  same  day  or  the  day  after;  that,  soon  L 
afterwards,  he  (the  witness)  had  constant  communications  with  the  plain- 
tiffs on  the  subject ;  that  he  (the  witness)  repeatedly  applied  to  En- 
thoven for  the  principal  money  due  thereon  respectively;  that  he 
applied  to  Enthoven  for  the  principal  money  by  word  of  mouth,  as  soon 
as  he  saw  him  after  the  first  of  the  warrants  that  fell  due  was  not  paid ; 
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that  he  told  Enthoven  that  the  security  was  not  good,  and  that  now 
something  else  ought  to  he  given  for  it,  or  paid ;  that  Enthoven  said 
in  reply  to  that,  that  some  arrangement  would  be  made,  and  that  these 
bonds  would  be  paid  by  the  company ;  that  nothing  more  passed  at 
that  interview ;  that  he  (the  witness)  went  to  Enthoven  several  months 
before  March,  1849,  almost  immediately  after  Enthoven  had  lost  the 
trial  against  a  person  named  Grout ;  that,  on  that  occasion,  he  (the 
witness)  told  Enthoven  that  he  had  got  two  opinions  on  the  subject, 
and  that  it  was  a  great  pity  he  should  go  on  to  expend  so  much  money 
in  law ;  that  he  (the  witness)  entered  into  conversation  with  Enthoven, 
and  read  the  two  opinions ;  that  he  (the  witness)  gave  them  to  him  to 
read  himself,  as  well ;  that  he  told  Enthoven  the  names  of  the  counsel 
whose  opinions  they  were ;  that  he  told  Enthoven,  generally,  that  both 
opinions  were  very  much  against  him ;  that  Enthoven  offered  to  ex- 
change opinions  with  him  (the  witness)  five  or  six  weeks  after  that 
time ;  that  he  (the  witness)  thought  Enthoven  said,  "  Let  Mr.  Surr  and 
Mr.  Maynard  meet ;"  that  it  was  proposed  that  Mr.  Surr  and  Mr. 
Maynard  should  meet,  and  show  each  other  their  cases ;  that  he  (the 
witness)  did  not  at  first  accede  to  that ;  that  he  (the  witness)  put  the 
matter  into  the  hands  of  Mr.  Surr,  his  attorney,  about  that  time,  he 
believed  about  March ;  that  he  gave  Mr.  Surr  no  instructions,  but  to 
proceed  as  he  thought  best,  in  the  proper  way;  that  he  instructed 
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Messrs.  Surr  &  Gribble,  on  behalf  of  *the  plaintiffs,  not  on  his 


own  account,  to  bring  this  action ;  that  the  plaintiffs  did  not  tell 
him  (the  witness)  that  they  should  look  to  him  for  the  money ;  that  he 
had  never  given  directions  that  Enthoven  should  be  credited  with  in- 
terest received,  or  debited  with  interest  not  paid ;  that  Enthoven  had 
never  paid  any  interest ;  that  the  agreement  for  interest  was  on  the 
document  itself;  that,  by  saying  that  the  agreement  was  on  the  docu- 
ment itself,  he  meant  that  the  agreement  with  Enthoven  was  totally 
distinct  from  that  on  the  document  itself;  that  there  was  an  agreement 
with  Enthoven  that  he  should  pay  5  per  cent,  for  this  advance ;  that 
the  agreement  as  to  the  interest  to  be  paid  on  the  warrants  or  coupons, 
was  on  the  document  itself;  that  there  was  no  other  agreement  between 
him  and  Enthoven,  besides  what  appears  in  the  document,  as  to  the 
rate  of  interest  which  he  was  to  pay ;  and  that  he  (the  witness)  re- 
presented to  the  plaintiffs  that  the  documents  (meaning  the  said  seven 
documents)  were  very  good  security,  but  not  equal  to  Enthoven's. 

Upon  his  re-examination  by  the  counsel  for  the  plaintiffs,  Mr.  Cun- 
liffe  further  stated,  that  he  knew  from  Enthoven  that  he  was  a  director 
of  the  company  of  copper  miners ;  that  he  knew  he  had  been  a  director 
for  a  considerable  time;  that  he  (the  witness)  gave  directions  that 
3500Z.  should  be  put  to  the  defendant's  credit ;  that  Jones,  Lloyd  &  Co. 
were  the  witness's  bankers ;  that  the  check  then  placed  in  the  witness's 
hands  (meaning  the  said  check  for  35001.)  was  in  his  handwriting,  and 


[*382 


13  COMMON  BENCH.    (4  J.  SCOTT.)  381 

drawn  upon  his  bankers ;  that  he  did  not  know  what  he  did  with  that 
check ;  that  he  had  a  clerk  of  the  name  of  Gray  at  that  time  in  his 
employment ;  that  he  gave  directions  to  Mr.  Surr  on  the  subject  of 
presenting  the  warrants  (meaning  the  said  warrants,  or  coupons),  when 
the  first  was  unpaid ;  that  the  warrants  that  were  taken  off  the  docu- 
ment, were  exactly  similar  to  those  then  and  *still  annexed ;  that, 
looking  at  the  warrants  that  had  been  mentioned,  he  saw  that 
the  amount  of  interest  was  121. 10a.  for  half  a  year's  interest,  and  that  the 
day  was  named  when  the  interest  was  payable ;  that  the  letter  then 
placed  in  witness's  hands  was  in  Enthoven's  handwriting ;  and  that  it 
was  probably  in  consequence  of  that  letter  that  he  sent  the  opinions. 
The  letter,  which  was  read,  was  as  follows : — 

"Moorgate-street,  17th  March,  1849. 

«  My  Dear  Sir, — In  reply  to  your  very  friendly  note  of  the  15th, 
the  contents  of  which  I  appreciate,  as  an  old  friend,  I  write  to  ask  you 
therefore  to  oblige  me  by  allowing  me  to  peruse  the  counsel's  opinion 
you  speak  of. 

(Signed)  "H.  J.  Enthoven. 

"James  Cunliffe,  Esq." 

Mr.  Cunliffe  further  stated  that,  after  he  had  received  the  letter  which 
had  been  read,  he  went  with  the  opinions ;  that  Enthoven  had  closed 
his  account  with  their  bank  soon  after  this  commenced ;  and  that  he 
(the  witness)  had  never  received  payment  of  the  principal  money. 
And,  in  answer  to  questions  by  the  court,  Mr.  Cunliffe  further  stated 
that  the  plaintiffs  were  then  in  Warwickshire ;  that,  at  the  time  the 
advance  was  made,  they  were  residing  at  Leamington ;  that  his  commu- 
nications with  them  were  by  letter ;  that,  during  the  time  he  (the  witness) 
had  had  communications  with  Enthoven  since  the  failure  of  payment 
of  interest,  the  amount  of  the  advance  had  frequently  been  mentioned 
between  them ;  and  that  the  amount  mentioned  was  35002. 

It  was  admitted  by  the  counsel  for  the  defendant,  that  the  check  for 
3500?.,  drawn  by  Cunliffe,  had  been  duly  paid  to  the  defendant. 

Robert  Smith  stated  that  he  was  a  clerk  at  Barclay's.  And,  upon 
his  cross-examination  by  the  counsel  for  the  defendant,  the  witness 
further  stated,  that  he  had  been  at  Barclay's  thirty  years ;  that  En- 
thoven had  banked  *there  about  ten  years ;  that,  in  July,  1845,  i-*qqq 
Enthoven  kept  what  was  considered  a  good  account,  varying  ■- 
from  7000Z.  to  10,000*. 

James  Lonergan  stated,  that  he  was  a  clerk  of  Cunliffe's ;  that  he 
was  so  in  the  year  1848 ;  and,  on  certain  documents  being  put  into  his 
hand  by  the  counsel  for  the  plaintiffs,  being  certain  of  the  said  war- 
rants or  coupons  for  payment  of  interest,  which  had  been  cut  off  the 
seven  documents  before  mentioned,  to  wit,  seven  several  warrants  for 
the  payment  of  the  interest  due  on  the  15th  of  July,  1848,  the  witness 
further  stated,  that,  on  the  15th  of  July,  1848,  he  presented  those 
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documents  at  the  office  of  The  Copper  Miners'  Company,  in  Broad 
Street ;  that  he  saw  the  clerk  there ;  that  they  told  him  he  most  go  to 
the  Bank  of  England ;  that  they  could  not  pay  them,  the  Bank  of 
England  had  got  their  affairs  in  hand  then ;  that  he  afterwards,  by  the 
direction  of  Mr.  Cunliffe,  went  to  the  Bank  of  England,  on  the  same 
day ;  that  he  presented  them  at  the  Bank  of  England;  that  the  answer 
he  got,  was,  that  they  did  not  know  anything  about  them ;  that  he 
went  back  to  Mr.  Cunliffe,  to  inform  him  that  the  bank  would  not  pay 
them ;  that  Mr.  Cunliffe  told  him  to  go  to  Enthoven,  and  inform  him 
of  it ;  that,  in  consequence  of  that,  he  went  to  Enthoven 's  on  the  same 
day;  that  he  saw  Enthoven,  jun. ;  that  he  (the  witness)  had  the  coupons 
(meaning  the  said  last-mentioned  documents)  with  him  in  his  hand ; 
that  he  asked  Enthoven,  jun.,  who  was  to  pay  them ;  that  Enthoven, 
jun.,  said  he  knew  nothing  at  all  about  them,  and  that  he  would  speak 
to  his  father  when  he  came  in;  and  that  all  this  took  place  on  the  15th 
of  July,  1848. 

Timothy  Surr  stated  that  he  was  attorney  for  the  plaintiffs ;  that  he 
was  directed,  either  by  Mr.  Cunliffe,  or  one  of  his  clerks,  putting  the 
coupons  (meaning  the  said  last-mentioned  warrants,  or  coupons)  into 
*3841  *"s  hands,  *to  give  notice  to  the  defendant,  Enthoven,  of  their 
J  dishonour ;  that  he  did  so,  on  the  17th  of  July ;  that  he  had  his 
original  draft  of  the  notice  of  dishonour,  which  was  as  follows : — 

"Lombard  Street,  17th  July,  1848. 

«  Sir, — I  am  instructed  by  the  holder  of  the  debentures  or  promis- 
sory notes  of  The  Governor  and  Company  of  Copper  Miners  in  Eng- 
land, Numbers  5236,  5248,  5249,  5250,  5251,  5252,  and  5253,  for  500£ 
each,  and  respectively  dated  the  15th  of  July,  1845,  to  inform  you  that 
the  said  debentures,  coupons,  or  warrants  for  the  payment  of  the  inte- 
rest due  on  such  debentures  or  notes  on  the  15th  instant,  have  been 
duly  presented  for  payment,  and  have  not  been  paid ;  and  I  have  to 
request  the  immediate  payment  thereof  from  you  as  the  endorser  of 
such  debentures  or  notes. 

(Signed)  "Timothy  Surb. 

«  H.  J.  Enthoven,  Esq." 

Upon  cross-examination,  he  stated,  that  a  letter  was  written  on  the 
16th  of  July,  1849,  by  his  clerk,  by  his  (witness's)  direction ;  and  that 
the  cases  and  opinions  before  mentioned  were  in  court. 

Joseph  William  Gray  stated,  that  in  the  month  of  August,  1845,  he 
was  a  clerk  in  Cunliffe's  bank ;  that,  upon  turning  to  the  entry  of  the 
5th  of  August,  1845,  he  found  that  that  entry  was  in  his  handwriting; 
that  that  book  was  the  day-book ;  that  the  plaintiffs  were  at  that  time 
customers  of  Messrs.  Cunliffe,  and  banked  with  them,  and  that  that 
was  their  account  with  Messrs.  Cunliffe ;  that,  on  the  5th  of  August, 
1845,  he  debited  the  plaintiffs  with  350(M. 

Upon  cross-examination,  he  stated,  that  the  entry  in  the  day-book 
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was,  "  Credit  Enthoven  &  Co.  3500?.,  seven  bonds  Mining  Company,  5 
per  cent. ;"  that  the  next  entry  was  "  Debit  Misses  Hoyle,  35002., 
seven  bonds  Mining  Company." 

♦The  counsel  for  the  plaintiffs  tendered  and  offered  to  put  in  r*«oc 
evidence  the  said  seven  documents,  so  as  aforesaid  first  placed  L 
in  the  hands  of  the  said  James  Cunliffe ;  and  the  counsel  for  the  de- 
fendant then  objected  to  the  admissibility  of  the  same,  and  requested 
the  learned  judge  not  to  admit  or  receive  the  same  in  evidence : 
whereupon  the  learned  judge  then  and  there  inspected  one  of  the  said 
documents,  which  was  in  the  words  and  figures,  and  in  the  form  follow- 
ing:— 


The  Governor  &  Company 

of  Copper  Miner*  in 

England. 

WARRANT 
For  Twelve  pounds  Ten 
shillings,  for  half  a  year's 
Interest  on  Debenture, 
No.  5252,  duo  15th  Janu- 
ary, 1849. 

W.  Inglis,  Secretary. 


The  Governor  &  Company 

of  Copper  Miner*  in 

England, 

WARRANT 
iPor  Twelve  pounds  Ten 
shillings,  for  half  a  year's 
Interest  on  Debenture, 
No.  5252,  duo  15th  July, 
1*49. 

W.  Inglis,  Secretary, 


The  Governor  &  Company 

of  Copper  Miner*  in 

England, 

WARRANT 
For  Twelve  pounds  Ten 
shillings,  for  half  a  year's 
Interest  on  Debenture, 
No.  5252,  due  15th  Janu- 
ary, 1850. 

W.  ISGLIB,  Secretary. 


The  Governor  &  Company 

of  Copper  Miner*  in 

England, 


[<£4  Stamp.] 

The  Governor  and  Company  of  Copper  Miners  in 
England. 


Incorporated  by  Royal  Charter,  A.  D.  1691. 
CAPITAL— ONE  MILLION  STERLING. 


No.  5252. 


(£500  Sterling.) 


[12*.  6<Z.  Stamp.] 


London. 
On  the  Fifteenth  day  of  July,  1850. 
The  Governor  and  Company  of  Copper  Miners 
in  England  promise  to  pay  to  H.  J.  Enthoven, 
Esq.,  or  Order,  at  the  banking-house  of  Messrs. 
Denison,  Heywood,  Kennards,  and  Co.,  the  sum 
of  Five  Hundred  pounds,  value  received,  and  fur- 
ther to  pay  to  the  Holder  of  the  Warrants  an- 
nexed, on  presentment  thereof,  as  they  shall  fall 
due,  Interest  on  the  said  sum  of  Five  Hundred 
pounds  at  the  rate  of  Five  per  cent,  per  annum. 

Given  under  the  Common  Seal  of  the  Corpora- 
tion, this  15th  day  of  July,  1845. 

By  order  of  the  Court  of  Assistants, 
JOHN  MACDONNELL.    [l.  s.] 


WARRANT 
For  Twelve  pounds  Ten 
shillings,  for  half  a  year's 
Interest  on  Debenture, 
No.  5252,  duo  15th  July, 
1850. 

w.  Imolta,  Secretary  (Endorsed.)     H.  J.  Enthoven. 


Wm.  Inglis,  Secretary. 


vol.  xiii. — 32 
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*3ftfll  *This  document  was  impressed  with  a  promissory  note  stamp, 
-*  denoting  the  payment  of  a  duty  of  12*.  6d.,  being  one  of  the 
stamps  shown  and  appearing  on  the  face  of  the  said  document  as  here- 
inbefore shown  and  set  forth;  and  the  document  also  bore  a  stamp 
denoting  the  payment  of  a  duty  of  41.,  being  the  other  of  the  said 
stamps  appearing  on  the  said  document  as  aforesaid ;  and  the  same  did 
not  then  appear  to  be  and  was  not  stamped  in  any  other  manner,  nor 
did  any  further  or  other  stamp  duty  appear  to  have  been  paid  in  re- 
spect thereof,  or  of  any  part  of  the  same ;  and  the  said  document  was 
also  endorsed  "  H.  J.  Enthoven." 

The  counsel  for  the  defendant  then  and  there  objected  and  insisted 
that  the  said  document  was  inadmissible  in  law  as  evidence  in  support 
of  the  said  issue ;  but  the  learned  judge  held  that  the  document  was 
good  and  admissible  in  law,  and  decided  to  receive  the  same  as  evidence 
for  the  plaintiffs  on  the  said  trial ;  whereupon  the  counsel  for  the  de- 
fendant did  then  except  and  object  to  such  decision  and  determination 
of  the  said  justice,  and  insist  that  the  same  last-mentioned  document 
was  not  then  admissible  in  evidence ;  but  the  said  justice  then  refused 
to  alter  his  said  decision,  and  then  allowed  the  last-mentioned  docu- 
ment to  be,  and  the  same  was,  then  and  there  read  in  evidence  to  the 

j^y. 

The  counsel  for  the  said  plaintiffs  then  tendered  and  offered  in  evi- 
dence the  six  others  of  the  said  seven  documents  first  beforementioned ; 
whereupon  the  said  justice  then  and  there  inspected  the  said  last-men- 
tioned documents,  which  were  in  the  same  words  and  figures  as  the  said 
other  document  so  as  aforesaid  inspected,  and  was  also  in  like  manner 
endorsed  "  H.  J.  Enthoven ;"  but  each  of  the  six  last-mentioned  docu- 
ments then  bore  and  was  impressed  with  one  stamp  only,  that  is  to  say, 
a  promissory  note  stamp  denoting  the  payment  of  a  duty  of  12s.  6d. ; 


*387] 


and  no  other  stamp  was  *affixed  or  appeared  thereon,  nor  did 
any  other  stamp  duty  appear  to  have  been  paid  in  respect  of  the 
same,  or  any  part  thereof;  and,  the  said  last-mentioned  documents 
having  been  so  inspected,  the  counsel  for  the  defendant  then  and  there 
objected  and  insisted  that  the  same  were  inadmissible  in  law  as  evidence 
in  support  of  the  said  issues ;  but  the  said  justice  then  held  that  the 
said  six  last-mentioned  documents  were  admissible  in  law  as  evidence, 
and  decided  to  receive  the  same  as  evidence  for  the  plaintiffs  on  the  said 
trial ;  whereupon  the  counsel  for  the  defendant  did  then  except  and 
object  to  such  decision  and  determination  of  the  said  justice,  and  insist 
that  the  said  six  last-mentioned  documents  were  not  then  admissible  in 
evidence ;  but  the  said  justice  then  refused  to  alter  his  said  decision, 
and  then  allowed  the  said  six  last-mentioned  documents  to  be,  and  the 
same  were,  then  and  there  read  in  evidence  to  the  said  jury.  The 
counsel  for  the  plaintiffs  then  and  there  also  tendered  and  offered  to 
put  in  evidence  certain  of  the  said  warrants  or  coupons  hereinbefore 
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mentioned,  to  wit,  the  said  several  warrants  or  coupons  so  alleged  to 
have  been  presented  for  payment  as  aforesaid ;  whereupon  the  said  jus- 
tice then  and  there  inspected  one  of  the  said  last-mentioned  warrants, 
or  coupons,  which  was  as  follows : — 

«  The  Governor  and  Company  of  Copper  Miners  in  England. 
"  Warrant  for  Twelve  pounds  Ten  shillings,  for  half  a  years  inte- 
rest on  Debenture,  No.  5252,  due  15th  July,  1848. 

"W.  Inglis,  Secretary." 

This  document  bore  no  stamp  denoting  the  payment  of  any  duty, 
nor  did  any  stamp-duty  whatever  appear  to  have  been  paid  in  respect 
of  the  same ;  whereupon  the  counsel  for  the  defendant  objected  and 
insisted  that  the  said  last-mentioned  document  was  inadmissible  in  law 
as  evidence  in  support  of  the  said  issues ;  but  the  said  "justice  r*ooo 
then  held  and  affirmed  that  the  said  last-mentioned  document  *• 
was  admissible  in  law  as  evidence,  and  decided  to  receive  the  same  as 
evidence  for  the  plaintiffs  on  the  said  trial :  whereupon  the  counsel 
for  the  defendant  did  then  and  there  except  and  object  to  such  decision 
and  determination  of  the  said  justice,  and  insist  that  the  last-mentioned 
document  was  not  then  admissible  as  evidence ;  but  the  said  justice 
then  refused  to  alter  his  said  decision,  and  then  allowed  the  said  last- 
mentioned  document  to  be,  and  the  same  was,  then  and  there  read  to 
the  said  jury. 

The  learned  judge,  in  his  summing  up,  directed  the  jury  to  say, 
upon  the  evidence  so  given  as  aforesaid, — first,  whether  the  transaction 
of  the  5th  of  August,  1845,  was  a  purchase  of  the  said  instruments 
(meaning  the  said  seven  documents)  so  purporting  to  be  bonds  or  notes 
of  The  Governor  and  Company  of  Copper  Miners  in  England,  abso- 
lutely, or  was  in  fact  an  advance  of  money  made  by  the  said  Cunliffe, 
on  behalf  of  the  plaintiffs,  to  the  defendant,  on  the  collateral  security 
of  the  said  instruments, — secondly,  if  they  should  be  of  opinion  that  it 
was  not  a  purchase  of  the  said  instruments,  but  an  advance  of  money 
as  aforesaid,  whether  it  was  an  advance  of  money,  to  be  repaid  on  re- 
quest,— and,  thirdly,  whether,  if  they  should  be  of  opinion  that  it  was 
an  advance  of  money,  but  not  to  be  repaid  on  request,  whether  it  was 
an  advance  of  money,  to  be  repaid  in  any  intermediate  time  during  the 
five  years'  currency  of  the  said  last-mentioned  instruments  respectively, 
in  case  failure  should  be  made  in  payment  of  the  instalments  of  inte- 
rest thereon,  or  of  any  of  them.  And  he  told  them  that  there  was 
evidence  for  their  consideration  on  each  of  these  questions ;  that,  if 
they  should  be  of  opinion  that  the  transaction  of  the  5th  of  August, 
1845,  was  not  a  purchase  of  the  said  instruments,  but  an  advance  of 
money,  either  to  be  repaid  on  request,  or  to  be  repaid  *at  any  r*qoq 
intermediate  time  during  the  currency  of  the  said  instruments  *- 
respectively,  in  case  failure  should  be  made  in  payment  of  the  said 
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instalments  of  interest,  or  any  of  them,  they  might  find  their  verdict 
for  the  plaintiffs  on  the  issue  lastly  within  joined,  so  far  as  the  same 
t  related  to  the  eighth  count,  for  the  sum  of  35007.,  and  also  on  the  issue 
joined  on  the  tenth  count ;  and  that,  upon  such  last-mentioned  issue, 
they  might  allow  interest  on  the  said  sum  of  35002.  from  the  15th  of 
January,  1848,  at  the  rate  of  5  per  cent,  per  annum. 

The  counsel  for  the  defendant  thereupon  interposed,  and  objected, 
and  excepted  that  the  document  so  as  aforesaid  first  read  and  objected 
to,  was  not  admissible  in  law  as  evidence,  and  could  not  be  treated  or 
considered  by  the  said  jury  as  evidence,  in  support  of  the  issue  lastly 
within  joined,*so  far  as  the  same  related  to  the  eighth  and  tenth  counts 
of  the  declaration,  or  either  of  them ;  and  prayed  the  said  justice  to 
inform  and  direct  the  jury  that  the  same  were  not  admissible  in  evidence, 
and  could  not  be  treated  or  considered  by  the  jury  as  evidence  for  that 
purpose. 

And  the  counsel  for  the  defendant  then  also  objected  and  excepted 
that  the  said  six  documents  so  as  aforesaid  secondly  read,  and  objected 
to,  were  not  admissible  in  law  as  evidence,  and  could  not  be  treated  or 
considered  by  the  jury  as  evidence,  in  support  of  the  issue  lastly  within 
joined  as  to  the  said  eighth  and  tenth  counts,  or  either  of  them,  and 
prayed  the  said  justice  to  inform  and  direct  the  jury  accordingly. 

And  the  counsel  for  the  defendant  then  also  objected  and  excepted 
that  the  said  document  so  as  aforesaid  thirdly  read,  that  is  to  say,  the 
said  warrant  or  coupon  lastly  hereinbefore  set  forth,  was  not  admissible 
in  law  as  evidence,  and  could  not  be  treated  or  considered  by  the  jury 
as  evidence,  in  support  of  the  issue  lastly  within  joined  as  to  the  said 
*3Q01  ^S^k  an(*  tenth  counts,  or  either  *of  them,  and  prayed  the  said 
-*  justice  to  inform  and  direct  the  jury  accordingly.  But  the  said 
justice  then  and  there  refused  to  alter  his  said  opinion  and  direction,- 
and  then  left  the  same  documents  respectively  to  the  consideration  of 
the  said  jurors  as  such  evidence,  in  manner  aforesaid. 

And  the  counsel  for  the  defendant  then  further  objected  and  ex- 
cepted, that  there  was  no  evidence  for  the  consideration  of  the  jury,  or 
which  ought  to  be  left  by  the  said  justice  to  the  consideration  of  the 
jury,  in  support  of  the  affirmative  of  the  issue  joined  upon  the  eighth 
and  tenth  counts  of  the  declaration :  but  the  said  justice  then  and 
there  held,  that  there  was  evidence'  for  the  consideration  of  the  jury, 
and  which  ought  to  be  left  for  the  consideration  of  the  jury,  in  support 
of  both  these  counts:  whereupon  the  counsel  for  the  defendant  ex- 
cepted to  the  said  opinion  and  direction  of  the  said  justice  in  that 
behalf. 

The  jury,  upon  the  said  direction  of  the  said  justice,  found  that  the 
transaction  of  the  5th  of  August,  1845,  was  not  a  purchase  of  the  said 
instruments,  but  an  advance  of  money,  and  that  such  advance  was  not 
to  be  repaid  on  request,  but  was  an  advance  to  be  repaid  forthwith,  on 
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failure  of  the  payment  of  any  of  the  said  instalments  of  interest ;  and 
thereupon  gave  their  verdict  in  favour  of  the  plaintiffs,  upon  the  said 
issue  lastly  within  joined  as  to  the  eighth  count  of  the  declaration,  for 
the  sum  of  3500Z.,  and  for  the  further  sum  of  893?.  15*.  upon  the  tenth 
count,  for  interest  on  the  3500/.  at  the  rate  aforesaid,  from  the  15th 
of  January,  1848. 

Judgment  having  been  entered  for  the  plaintiffs  below,  upon  the 
issue  joined  on  the  plea  to  the  eighth  and  tenth  counts,  and  for  the 
defendant  below  upon  all  the  other  issues,  the  defendant  below  brought 
a  writ  of  error,  which,  with  the  bill  of  exceptions,  came  on  for  argu- 
ment, at  the  sitting  after  the  last  Hilary  Term,  *before  Parke, 


B.,  Patteson,  J.,  Alderson,  B.,  Piatt,  B.,  and  Martin,  B. 
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Bovitt,  for  the  plaintiff  in  error, — The  warrants  or  coupons  were  not  ad- 
missible in  evidence  without  stamps,  being  in  form  and  effect  promissory 
notes.  [Parke,  B. — The  Copper  Miners'  Company  could  only  bind 
themselves  by  deed.  These  coupons  are  not  binding  instruments  per 
•e :  they  are  part  of  the  debenture.]  They  are  signed  by  the  secre- 
tary on  behalf  of  the  company,  and  specify  the  amount  to  be  paid,  and 
the  time  of  payment.  In  Allen  v.  The  Sea  Fire  and  Life  Assurance 
Company,  9  C.  B.  574  (E.  C.  L.  R.  vol.  67),  an  instrument  issued  by 
a  company  completely  registered,  pursuant  to  the  7  &  8  Vict.  c.  110, 
in  this  form, — "  Sea  Fire  and  Life  Assurance  Company.  To  the  cashier. 
Thirty  days  after  date,  credit  Mrs.  A.,  or  order,  with  the  sum  of  311?. 
9*.  6d.,  claims  per  Susan  King,  in  ca*h,  on  account  of  this  corporation," 
— and  Bigned  by  two  of  the  directors  of  the  company,  was  held  to  be  a 
promissory  note,  and  binding  on  the  company :  and  in  Ellison  v.  Col- 
lingridge,  9  C.  B.  570  (E.  C.  L.  R.  vol.  67),  a  similar  instrument  was 
held  to  be  properly  declared  on  as  a  bill  of  exchange.  [Wightman, 
*J. — The  court  held  "credit  in  cash"  to  mean  "pay  the  money."] 
These  coupons,  being  payable  to  the  holder,  are  transferrable  like  bills 
or  notes.  No  particular  form  of  words  is  necessary  to  constitute  a  pro- 
missory note  or  a  bill  of  exchange :  Morris  v.  Lee,  2  Lord  Raym.  1396 ; 
Wheatley  v.  Williams,  1  M.  &  W.  533  ;f  Brooks  v.  Elkins,  2  M.  &  W. 
74.  f  [Parke,  B. — Assuming  that  the  words  here  import  a  promise  to 
pay,  there  is  no  payee.]  A  promise  to  pay  to  a  fictitious  payee,  or  to 
the  maker's  own  order,  is  a  promissory  note  payable  to  bearer :  Brown 
v.  De  Winton,  6  C.  B.  336  (E.  C.  L.  R.  vol.  60).  [Parke,  B.— There, 
it  was  the  endorsement  that  created  the  contract.  These  coupons  are 
mere  tokens ;  the  real  contract  is  in  the  debenture.] 

*The  debentures  themselves  were  inadmissible.     They  were 


void,  by  reason  of  the  blank  left  therein  for  the  name  of  the  fu- 


[*392 


ture  purchaser.  Hebblewhite  v.  M'Morine,  6  M.  &  W.  200, f  is  pre- 
cisely in  point.  The  London  and  Brighton  Railway  act,  1  Vict.  c.  cxix., 
a.  155,  requires  the  conveyance  of  shares  to  be  by  writing,  duly  stamped, 
under  the  hands  and  seals  of  both  parties.     The  clause  afterwards  calls 

T 
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the  instrument  a  "  deed  or  conveyance"  and  a  "  deed  of  sale  or  trans- 
fer :"  and  it  was  held,  that  this  conveyance  must,  in  order  to  satisfy 
the  statute,  be  by  deed,  and  therefore,  that  an  instrument  of  transfer 
of  shares,  executed  by  the  proprietor  of  such  shares,  with  a  blank  for 
the  name  of  the  purchaser,  and  handed  over  by  him  to  the  plaintiff,  by 
whom,  on  the  sale  of  such  shares  to  the  defendant,  the  defendant's 
name  was  inserted  as  the  purchaser,  was  void.  Parke,  B.,  after  refer- 
ring to  several  cases  where  deeds  executed  with  blanks  were  held  to  be 
bad,  thus  concludes :  "It  is  unnecessary  to  go  through  all  the  others 
which  were  cited  on  the  argument.  It  is  enough  to  say  that  there  is 
none  that  shows  that  an  instrument  which,  when  executed,  is  incapable 
of  having  any  operation,  and  is  no  deed,  can  afterwards  become  a  deed, 
by  being  completed  and  delivered  by  a  stranger,  in  the  absence  of  the 
party  who  executed,  and  unauthorized  by  instrument  under  seal.  In 
truth,  this  is  an  attempt  to  make  a  deed  transferrable  and  negotiable, 
like  a  bill  of  exchange  or  Exchequer  bill,  which  the  law  does  not  per- 
mit." When  the  defendant  filled  up  the  blank  by  inserting  therein  his 
own  name,  and  endorsed  the  instrument,  he  thereby  made  it,  as  against 
himself,  a  promissory  note.  "Every  endorsement,"  says  Holt,  C.  J., 
in  Hill  v.  Lewis,  1  Salk.  132,  "  is  a  new  bill,  and  so  long  as  a  bill  is  in 
agitation,  and  such  endorsements  are  made,  all  the  endorsees,  and  every 
of  them,  are  liable  as  a  new  drawer."  If  that  be  so,  the  instrument  in 
+oq(ri  question  clearly  required  a  new  *stamp  upon  its  endorsement  by 
-*  the  defendant :  per  Tindal,  C.  J.,  in  Plimley  v.  Westley,  2  N. 
C.  252,  2  Scott,  426.  [Parke,  B. — If  the  instrument  is  a  promissory 
note,  the  endorsement  would  not  render  a  new  stamp  necessary.]  How- 
ever informal  a  note  may  be,  a  man  who  authenticates  it  by  his  endorse- 
ment is  liable  to  be  sued  upon  it :  Ex  parte  Clarke,  3  Bro.  C.  C.  238. 

Watson,  for  the  defendants  in  error,  was  stopped  by  the  court. 

Cur.  adv.  vult. 

Parks,  B.,  afterwards  delivered  the  judgment  of  the  court. 

We  have  considered  this  case,  and  we  do  not  think  it  will  be  neces- 
sary to  call  on  Mr.  Watson. 

This  is  an  action  upon  several  bonds  or  debentures,  or  alleged  pro- 
missory notes,  of  The  Governor  and  Company  of  Copper  Miners  of 
England.  There  were  seven  special  counts  ;  and  there  were  four  com- 
mon counts, — the  eighth  was  for  money  lent,  and  the  tenth  for  interest. 
On  the  trial,  there  were  offered  and  received  in  evidence,  in  the  first 
place,  these  bonds  or  promissory  notes,  one  of  which  had  two  stamps, 
viz.  a  4J.  6tamp,  a  proper  stamp  for  a  deed,  and  also  a  proper  stamp  for 
5001.  upon  a  promissory  note,  viz.  12*.  6d.,  and  the  other  six  had  only 
the  latter  stamp ;  and  there  was  also  offered  in  evidence,  and  received, 
a  detached  coupon,  or  warrant,  which  had  been  originally  annexed  to 
this  bond,  debenture,  or  promissory  note,  and  afterwards  detached 
from  it. 
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The  first  exception  to  the  ruling  of  the  learned  judge,  was,  that  none 
of  these  instruments  were  admissible  in  evidence ;  that  the  debentures 
or  bonds  were  not,  because  they  were  not  on  the  proper  stamp,  or  a 
large  portion  of  them ;  and  that  the  warrant,  or  coupon,  was  r^qq ^ 
*not  admissible  in  evidence,  for  want  of  a  stamp.  All  that  the  *- 
learned  judge  decided  upon  that  question,  was,  that  all  the  documents 
were  admissible ;  and,  if  they  were  admissible  for  any  purpose,  that 
exception  cannot  prevail.  If  they  were  made  an  improper  use  of  after- 
wards, then  there  must  be  an  exception  to  the  summing  up  and  charge 
to  the  jury,  with  respect  to  the  use  so  made  of  the  instruments.  We 
are  all  of  opinion  that  these  bonds,  or  debentures,  were  properly  ad- 
mitted in  evidence  for  one  purpose,  that  is,  for  the  purpose  of  showing 
that  they  really  were  worthless  as  such ;  and,  therefore,  to  lay  a  ftnm- 
dation  for  the  plaintiffs'  right  to  recover  on  the  money  counts.  If  they 
had  been  used  in  order  to  support,  and  the  learned  judge  had  said  they 
were  evidence  in  support  of,  the  special  counts,  that  would  have  been 
wrong,  because  they  were  on  improper  stamps  ;  and,  in  the  next  place, 
the  debentures,  or  deeds,  were  void,  because,  if  the  jury  believed  the 
statement  of  Mr.  Cunliffe,  when  they  were  presented  to  him,  and  the 
money  was  advanced,  there  was  a  blank  for  the  name  of  the  payee, 
that  blank  being  filled  up  afterwards  by  the  defendant,  with  the  words 
<<  Enthoven  or  order."  We  have  none  of  us  any  doubt  that  these  were 
admissible  for  the  general  and  simple  purpose  of  showing  that  the  secu- 
rities were  worthless. 

Then,  with  respect  to  the  detached  coupon,  we  have  already  pro- 
nounced our  opinion,  that  that  was  admissible,  because,  looking  at  the 
face  of  it,  it  is  nothing  but  a  mere  piece  of  paper,  it  is  no  bill  of  ex- 
change,— it  is  no  promissory  note ;  because  it  wants  the  essential  char- 
acter of  a  promissory  note,  seeing  that  there  is  not  the  name  of  any 
person  mentioned  in  it  as  payee.  Therefore,  we  are  all  of  opinion  that 
this  document  was  properly  admissible  in  evidence. 

The  next  question  is,  what  was  the  exception  to  the  ruling  of  the 
learned  judge,  and  whether  that  exception  *is  well  founded  ?  r*qor 
Now,  we  are  all  of  opinion,  that,  looking  at  the  bill  of  exceptions  *■ 
altogether,  the  exception  was,  to  the  direction  of  the  learned  judge, 
that'  there  was  evidence  in  the  case  of  a  loan,  and  evidence  of  a  loan  to 
be  repaid  on  request,  and  evidence  of  a  loan  to  be  repaid  in  the  event 
of  any  one  of  the  instalments  of  interest  not  being  paid.  It  was  on  this 
latter  point  that  the  court  entertained  some  doubt,  until  they  had  an  op- 
portunity of  fully  considering  the  different  parts  of  the  bill  of  exceptions. 

The  direction  of  the  learned  judge  was  this  :  he  "  directed  the  jury 
to  find  and  say,  upon  the  said  evidence  so  given  as  aforesaid, — first, 
whether  the  said  transaction  of  the  5th  of  August,  1845,  was  a  pur- 
chase of  the  said  instruments  (meaning  the  said  seven  documents)  so 
purporting  to  be  bonds  or  notes  of  The  Governor  and  Company  of 
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Copper  Miners  in  England,  absolutely,  or  was,  in  fact,  an  advance  of 
money  made  by  Mr.  Cunliffe  on  behalf  of  the  plaintiffs,  to  the  defend- 
ant, on  the  collateral  security  of  the  said  instruments, — secondly, 
if  they  should  be  of  opinion  that  it  was  not  a  purchase  of  the  said 
instruments,  but  an  advance  of  money,  as  aforesaid,  whether  it  was  an 
advance  of  money  to  be  repaid  on  request, — and,  thirdly,  whether,  if 
they  should  be  of  opinion  that  it  was  an  advance  of  money,  but  not  to 
be  repaid  on  request,  whether  it  was  an  advance  of  money  to  be  repaid 
at  any  intermediate  time  during  the  five  years'  currency  of  the  last- 
mentioned  instruments  respectively,  in  case  failure  should  be  made  in 
payment  of  the  instalments  of  interest  thereon,  or  of  any  of  them :" 
and  the  said  justice  then  and  there  directed  the  jury  "  that  there  was 
evidence  for  their  consideration  on  each  of  the  said  questions."  When 
we  come  to  the  formal  objection,  it  is  shaped  in  this  way : — The  coun- 
sel for  the  defendant  then  and  there  objected  and  excepted, — first,  that 
the  bonds  or  promissory  notes  were  not  admissible, — and,  secondly, 
*<!Qfi1  ^at  the  warrant  was  not  admissible,  and  ought  not  to  bc*consi- 
-J  dered :  and  <<  the  counsel  for  the  defendant  then  and  there 
objected  and  excepted  that  there  was  no  evidence  for  the  consideration 
of  the  jury,  or  which  ought  to  be  left  by  the  said  justice  to  the  con- 
sideration of  the  jury,  in  support  of  the  affirmative  of  the  issue  joined 
upon  the  eighth  and  tenth  counts  of  the  declaration ;  but  the  said  jus- 
tice then  and  there  held  and  affirmed,  and  gave  it  as  his  opinion  in  law, 
that  there  was  evidence  for  the  consideration  of  the  jury,  and  which 
ought  to  be  left  to  their  consideration,  in  support  of  both  those  counts ; 
and  the  aforesaid  justice  then  refused  to  alter  his  said  direction/' 
Now,  "his  said  direction"  refers  to  the  direction  which  was  given 
before, — the  only  thing  called  a  direction  in  the  bill  of  exceptions. 
That  direction  is,  that  there  was  evidence  on  all  the  three  questions 
which  he  left  to  the  jury.  »  Whereupon  the  counsel  for  the  defendant 
then  and  there  excepted  to  the  said  opinion  and  direction,  that  the  said 
direction  was  wrong:"  and,  if  we  were  of  opinion  that  all  the  three 
parts  of  the  summing-up  were  not  supported  by  the  evidence, — if  there 
was  evidence  on  two,  and  not  on  the  third, — it  would  be  our  duty  to 
award  a  venire  de  novo. 

The  first  question  is,  whether  there  was  evidence  that  this  was  not  a 
purchase  of  these  bills,  but  was  a  loan.  There  was  abundant  evidence 
of  that  on  the  testimony  of  Mr.  Cunliffe,  that,  as  to  the  loan,  the  evi- 
dence was,  that  the  money  was  to  be  returned  on  request.  The  only 
difficulty  the  court  had,  was,  to  see  whether  there  was  evidence  to  be 
left  to  the  jury,  that  it  was  the  agreement  of  the  parties,  at  the  time 
of  the  loan,  that,  in  case  the  instalments  were  not  duly  paid,  the  princi- 
pal should  become  due ;  secondly,  whether  there  was  evidence  to  support 
the  claim  for  interest. 

Now,  the  account  that  is  given  by  Mr.  Cunliffe,  after  stating  the 
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original  transaction,  is,  "  that  he  knew  that  some  of  the  warrants  had 
been  paid  since  that  *endorsement."  That  is  material.  "  That  r+QQ7 
he  (the  witness)  knew  of  the  non-payment  of  the  interest  due  *- 
on  the  15th  of  July,  1848  (that  was  the  first  non-payment  of  interest), 
.  on  the  same  day,  or  the  day  after ;  that,  soon  after,  the  witness  had 
constant  communications  with  the  plaintiffs  on  the  subject;  that  he 
repeatedly  applied  to  Enthoven  for  the  prinoipal  money  due  thereon 
respectively :  that  he  applied  to  Enthoven  for  the  principal  money,  by 
word  of  mouth,  as  soon  as  he  saw  him  after  the  first  of  the  warrants 
that  fell  due  was  not  paid ;  that  he  told  Enthoven  that  the  security  was 
not  good,  and  that  now  something  else  ought  to  be  given  for  it,  or  paid ; 
that  Enthoven  said,  in  reply  to  that,  that  some  arrangement  would  be 
made,  and  that  these  bonds  would  be  paid  by  the  company.  Nothing 
more  passed  at  that  interview."  Then,  here  is  a  demand  made  by  Mr. 
Cunliffe  on  behalf  of  the  plaintiffs,  shortly  after  the  first  of  the  warrants 
is  unpaid,  either  for  security,  or  the  payment  of  the  principal ;  to  which 
Enthoven  says  nothing.  Surely  that  is  matter  for  the  consideration 
of  the  jury,  whether  Enthoven,  according  to  the  understanding  at  the 
time  the  contract  was  made,  had  not  agreed,  that,  in  case  the  security 
should  turn  out  to  be  insufficient  in  any  respect,  the  principal  money 
should  be  repaid.  I  do  not  say  whether  or  not  the  jury  ought  to  have 
found  a  verdict  for  the  plaintiffs  on  the  evidence ;  that  is  a  matter  for 
them  to  consider.  But  surely  it  is  some  evidence  to  go  to  the  jury, 
and  fit  for  their  consideration,  that  the  understanding  of  the  parties, 
at  the  time  of  the  original  contract,  was,  that  the  principal  should  be 
repaid,  in  case  the  securities  turned  out  to  be  insufficient,  and  the 
instalments  were  not  punctually  paid. 

Then,  the  next  question  was, — whether  there  was  evidence  for  the 
consideration  of  the  jury  respecting  the  amount  of  interest  to  be  paid  : 
Now,  the  account  that  is  given  by  Mr.  Cunliffe,  on  his  examination  in 
chief,  is  *this :  he  says  that  the  agreement  for  interest  was  on  r*qgo 
the  document  itself,  and,  by  saying  the  agreement  was  on  the  L 
document  itself,  he  meant  that  the  agreement  with  Enthoven  was 
totally  distinct  from  that  on  the  document  itself;  that  there  was  an 
agreement  with  Enthoven  that  he  should  p»y  52.  per  cent,  for  this 
advance ;  that  the  agreement  as  to  the  interest  to  be  paid  on  the  war- 
rants or  coupons  was  on  the  document  itself.  Now,  the  warrants  or 
coupons  had  on  the  face  of  them  expressly  what  the  interest  was,  and 
therefore  those  warrants  or  coupons  were  admissible  in  evidence ;  and 
there  was  no  occasion  therefore  to  refer  to  the  bond  or  promissory  note, 
in  order  to  see  what  the  interest  was,  that  there  was  no  other  agree* 
metit  between  him  and  Enthoven  besides  what  appears  on  the  docu- 
ment, as  to  thfe  rate  of  interest  which  was  to  be  paid.  That  was  a 
puestion  for  the  consideration  of  the  jury,  whether  the  agreement  to 
pay  the  interest  was  not  entirely  dehors  the  only  Inadmissible  docu- 
vol.  xiii.— 88  t2 
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ments  that  are  produced ;  and  they  only  referred  to  those  document* 
for  the  amount  of  interest.  On  that  question,  the  evidence  was  per- 
fectly unobjectionable.  We  think  there  was  evidence  which  entitled  the 
plaintiff  to  interest  on  that  footing.  Either  the  interest  was  expressed 
on  the  warrant  itself,  which  is  clearly  admissible  in  evidence,  not 
requiring  any  stamp,  or  the  agreement  was  that  he  should  have  such 
interest  as  is  mentioned  in  the  documents  that  are  unstamped,  and 
then  these  documents  would  be  perfectly  admissible  for  the  purpose  of 
explaining  what  the  interest  was ;  because  we  take  it  to  be  clear,  that, 
if  a  man  by  agreement  agrees  to  do  a  thing,  the  force  of  the  agreement 
being  the  contract  itself,  if  he  refers  to  an  inadmissible  document 
merely  to  state  the  amount,  that  inadmissible  document,  the  unstamped 
document,  is  evidence  for  the  purpose  of  making  out  that  averment. 
We  think  there  was  in  this  case  evidence  to  go  to  the  jury,  both  that 
*3QQ1  ^e  *Pr*ncip&l  money  was  to  be  returned  in  case  default  should 
J  be  made  in  the  payment  of  the  interest,  and  also  that  the  loan 
was  upon  interest,  and  that  at  51.  per  cent.  The  result  will  be,  that 
the  learned  judge's  direction  is  right  in  point  of  law,  and  the  judgment 
will  be  affirmed.  Judgment  affirmed. 


HARRISON  v.  CRESWICK,  Public  Officer  of  THE  SHEFFIELD 
and  ROTHERHAM  JOINT-STOCK  BANKING  COMPANY. 

A  oause  and  all  matters  in  difference  between  the  parties  were  referred  to  a  barrister.  A  cross- 
claim  was  nrged  on  the  part  of  the  defendant  before  the  arbitrator.  The  arbitrator,  professing 
to  make  his  award  "  of  and  concerning  the  said  several  premises  so  referred  as  aforesaid," 
after  disposing  of  all  the  issues  in  favour  of  the  plaintiff,  directed  the  defendant  to  pay  a 
gross  sum  to  the  plaintiff,  apportioned  the  costs  of  the  reference  and  award,  and,  on  payment 
thereof,  directed  that  the  plaintiff  should  execute  and  deliver  to  the  defendant  a  general 
release  :  but  nothing  was  said  in  respect  of  the  cross-claim : — Held,  that  the  award  was, 
nevertheless,  final ;  for,  that  it  must  be  intended  from  the  silence  of  the  arbitrator  upon  the 
subject  that  he  had  negatived  the  cross-claim. 

This  was  an  action  of  debt  npon  an  award. 

The  declaration  stated,  that  theretofore,  to  wit,  on  the  31st  of  March, 
1849,  the  plaintiff  then  being  such  registered  public  officer  as  aforesaid 
of  the  said  persons  united  and  established  in  copartnership  as  aforesaid 
under  the  said  name,  style,  and  firm  of  The  Sheffield  and  Rotherham 
Joint-Stock  Banking  Company,  a  certain  action  on  promises  was  com- 
menced in  this  court,  on  behalf  of  the  said  copartnership,  by  and  in 
the  name  of  the  plaintiff  as  such  public  registered  officer  as  aforesaid, 
and  suing  for  and  on  behalf  of  the  said  copartnership  as  aforesaid, 
against  the  defendant ;  that  thereupon,  theretofore,  to  wit,  on  the  7th 
of  March,  1850,  the  said  action  being  depending  in  the  said  court,  and 
undetermined,  by  a  judge's  order,  dated,  &c,  it  was,  amongst  other 
things,  ordered,  with  the  consent  of  the  attorneys  on  both  sides  in  the 
said  cause  (the  said  attorneys  being  then  duly  authorized  to  give  such 
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consent),  that  the  said  cause  and  all  matters  in  difference  between  the 
said  parties  should  *be  referred  to  the  award,  &c,  of  one  G.  M. 


D.,  so  as  that  he  should  make  and  publish  his  award  in  writing 
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of  and  concerning  the  matters  referred  to  him,  ready  to  be  delivered 
to  the  said  parties  in  difference,  or  such  of  them  as  should  require  the 
same,  or  to  the  public  officer  for  the  time  being  of  the  said  banking 
company,  or  to  the  personal  representative  of  the  defendant,  in  case 
of  the  death  of  the  said  defendant  before  the  making  of  the  said  award, 
on  or  before  the  1st  of  January  then  next  ensuing,  or  on  or  before  such 
farther  or  ulterior  day  or  time  as  he  the  said  G.  M.  D.  should,  by  en- 
dorsement to  be  made  on  the  said  order  before  or  after  the  said  day, 
appoint ;  and  it  was  also  ordered  that  the  said  parties  should  in  all 
things  abide  by,  perform,  fulfil,  and  keep  such  award  so  to  be  made  as 
aforesaid:  Averment,  that,  afterwards,  and  before  the  said  1st  of 
January  next  ensuing  the  making  of  the  said  order,  to  wit,  on  the  28th 
of  October,  1850,  the  said  G.  M.  D.,  having  duly  taken  upon  himself 
the  burthen  of  the  said  arbitration,  did  duly  make  and  publish  his 
award  in  writing  of  and  concerning  the  said  matters  referred  to  him, 
ready  to  be  delivered  to  the  said  parties,  or  such  of  them  as  should 
require  the  same,  or  to  the  public  officer  for  the  time  being  of  the  said 
banking  company,  on  or  before  the  said  1st  of  January  next  ensuing 
the  making  of  the  said  order ;  and  did  thereby,  amongst  other  things, 
award,  order,  and  determine  that  the  plaintiff,  as  such  public  officer, 
had  good  cause  of  action  against  the  defendant,  as  stated  in  the  seve- 
ral counts  of  a  certain  declaration  in  the  said  action,  and  that  the  said 
copartnership  had  sustained  damage  in  respect  of  the  said  causes  of 
action  therein  mentioned  against  the  defendant,  amounting  to  81392. 
8*.*,  and  were  entitled  to  recover  the  same ;  and  did  further  award, 
order,  and  direct  that  the  defendant  did  and  should  pay  to  the  said 
copartnership,  at  the  banking-house  of  the  said  copartnership,  r>4A-i 
♦at  Bakewell,  in  the  county  of  Derby,  on  the  6th  of  November  *- 
then  next  ensuing,  the  said  sum  of  81397.  8a., — of  all  which  premises 
the  defendant  afterwards,  to  wit,  on,  &c,  had  notice:  Breach,  non- 
payment of  the  money  awarded. 

Pleas, — first,  never  indebted, — secondly,  that  the  said  arbitrator  did 
not  nor  hath  not  made  and  published  his  award  of  and  concerning  the 
said  matters  so  referred  to  hifn,  in  manner  and  form  as  in  the  declara- 
tion mentioned, — thirdly,  a  set-off. 

The  plaintiff  joined  issue  upon  the  first  and  second  pleas,  and  tra- 
versed the  third.     Issue  thereon. 

At  the  trial  before  Talfourd,  J.,  at  the  sittings  at  Westminster,  after 
Hilary  Term,  1851,  the  plaintiff  proved  that,  on  the  31st  of  March, 
1849,  he,  as  the  public  officer  of  The  Sheffield  and  Botherham  Banking 
Company,  commenced  an  action  against  the  defendant,  the  pleadings 
in  which  were  put  in. 
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The  declaration  in  that  action  stated,  that,  in  consideration  that  the 
said  copartnership,  at  the  request  of  the  plaintiff,  would  retain  and 
employ  the  defendant  as  the  manager  of  a  certain  branch  bank  of  and 
belonging  to  the  said  copartnership,  to  wit,  the  Bakewell  Branch  Bank, 
for  certain  reward  to  him  in  that  behalf,  he  the  defendant  then  promised 
the  said  copartnership  well  and  faithfully  to  demean  and  conduct  him- 
self in  such  employment  as  such  manager,  and  take  due  and  proper 
oare  of  the  moneys,  securities  for  moneys,  letters,  ledgers,  and  banking 
books  of  and  belonging  to  the  said  copartnership,  and  which  from  time 
to  time  might  be  committed  and  intrusted  to  him  as  such  manager  as 
aforesaid,  by,  for,  or  on  behalf  of  the  said  copartnership,  and  render 
a  just  and  reasonable  account  of  all  moneys  and  securities  for  money 
which  he  the  defendant  should  or  might  have  or  receive,  or  which 
should  come  to  his  hands,  as  such  manager  as  aforesaid,  and  to  deliver 
♦4021  *^e  *8a*d  money8>  securities  for  money,  letters,  ledgers,  and  bank- 
J  ing  books  so  committed  and  intrusted  to  him  as  aforesaid,  when- 
ever he  should  be  thereunto  requested  by  the  said  copartnership  :  that 
the  said  copartnership  thereupon,  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  appointed  the  defendant  as  such  manager  as  afore- 
said, and  retained  and  employed  the  defendant,  and  the  defendant  then 
became  and  was  and  continued  such  manager  as  aforesaid  for  a  long 
space  of  time,  to  wit,  from  thence  until,  to  wit,  the  3d  of  April,  1848, 
and  which  had  elapsed  before  the  commencement  of  this  suit :  that, 
whilst  the  defendant  was  and  continued  in  such  employment  of  the  said 
copartnership  as  aforesaid,  the  defendant,  as  such  manager,  and  under 
and  by  virtue  of  and  during  such  employment  as  aforesaid,  to  wit,  on, 
&c,  and  on  divers  other  days  and  times  during  such  employment  as 
aforesaid,  was  intrusted  with  by  the  said  copartnership,  and  received 
into  his  custody  and  control  as  such  manager  as  aforesaid,  and  for  and 
on  behalf  of  such  copartnership,  divers  large  sums  of  money,  to  wit, 
300,000/.,  and  divers,  to  wit,  three  thousand  securities  for  money,  of 
great  value,  to  wit,  of  the  value  of  400,000*.,  and  divers,  to  wit,  500 
letters,  fifty  ledgers,  fifty  banking-books  of  and  belonging  to  the  said 
copartnership,  of  great  value,  to  wit,  of  the  value  of  300,000*. :  Yet 
that  the  defendant  did  not  nor  would  take  due  or  proper  or  other  care 
of  the  said  moneys,  &c,  but,  on  the  contrary  thereof,  the  defendant, 
whilst  he  was  such  manager  as  aforesaid,  and  during  his  said  employ- 
ment, took  such  bad,  undue,  and  improper  care  of  the  said  moneys, 
&c,  and  misapplied  and  appropriated  to  his  own  use  so  large  a  portion, 
to  wit,  a  moiety,  of  the  said  moneys  and  securities  for  money,  whilst 
the  same  were  so  intrusted  and  committed  to  and  had  and  received  by 
him  as  aforesaid,  and  lent  and  advanced  so  large  a  portion  of  the  said 


*403] 


moneys,  to  wit,  the  amount  of  *50,000f.,  to  persons  of  such  bad 


and  insolvent  character  and  credit,  without  due  and  reasonable 
care  in  that  behalf,  that  the  said  moneys,  &c,  so  committed  to  and 
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received  by  the  defendant  as  aforesaid,  thereby,  and  by  reason  of  such 
want  of  due  and  proper  care,  and  of  such  misconduct,  became  and  were 
wholly  lost  to  the  said  copartnership ;  and  the  defendant  did  not  nor 
would  at  any  time  render  to  the  said  copartnership  a  just  and  reasona- 
ble or  other  account  of  the  said  moneys  or  securities  for  money,  or  any 
part  thereof,  which  were  so  committed  and  intrusted  to  him,  and  re- 
ceived by  him  as  aforesaid ;  nor  did  nor  would  the  defendant  at  any 
time  deliver  to  the  said  copartnership  the  said  moneys,  &c,  so  intrusted 
and  committed  to  him,  and  received  by  him  as  aforesaid,  although  to 
render  such  account  as  aforesaid,  and  to  deliver  such  moneys,  &c,  as 
aforesaid,  he  was  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
requested  by  the  said  copartnership ;  but  the  defendant  so  to  do  had 
wholly  neglected,  and  still  did  neglect  and  refuse,  whereby  and  by  rea- 
son of  the  premises  the  said  moneys,  &c,  so  intrusted  and  committed 
to  the  defendant,  and  received  by  him  as  aforesaid,  became  and  were 
wholly  lost  to  the  said  copartnership,  &c.  There  were  also  the  common 
counts. 

To  this  declaration,  the  defendant  pleaded, — first,  non  assumpsit, — 
secondly,  payment, — thirdly,  that,  after  the  making  of  the  alleged 
promises,  and  before  the  .commencement  of  that  suit,  to  wit,  on  the  3d 
of  April,  1848,  the  defendant,  at  the  request  of  the  said  copartnership, 
delivered  to  the  said  copartnership,  who  then  thereupon  accepted  and 
received  of  and  from  the  defendant,  divers  title-deeds,  to  wit,  one  hun- 
dred title-deeds  of  the  defendant,  relating  to  certain  property  of  the 
defendant,  to  wit,  at  Tideswell,  of  great  value,  to  wit,  of  the  amount 
of  the  damages  in  the  declaration  mentioned,  in  full  satisfaction 
and  discharge  of  the  *promises  in  the  declaration  mentioned,  r+d()± 
and  also  of  all  damages  sustained  by  the  said  copartnership  ^ 
by  reason  of  the  non-performance  of  such  promises;  verification, — 
fourthly,  a  set-off  for  work  and  labour,  money  paid,  &c, — fifthly, 
that  the  defendant  was  not  intrusted  with  by  the  said  copartner- 
ship, nor  received  into  his  custody  or  control  as  aforesaid,  the  said 
moneys,  securities  for  money,  letters,  ledgers,  banking-books,  or  any 
of  them,  or  any  part  thereof,  in  manner  and  form  as  the  plaintiff  had 
above  in  his  first  count  in  that  behalf  alleged ;  verification, — sixthly, 
as  to  so  much  of  the  declaration  as  related  to  the  defendant's  not 
rendering  to  the  said  copartnership  a  just  and  reasonable  account  as 
aforesaid,  and  not  delivering  to  the  said  copartnership  the  said  moneys, 
securities  for  money,  letters,  ledgers,  and  banking-books  as  aforesaid, 
that  he  the  defendant  was  not  thereunto  requested  by  the  said  copart- 
nership, in  manner  and  form  as  the  plaintiff  had  above  in  that  behalf 
alleged ;  concluding  to  the  country, — seventhly,  as  to  so  much  of  the 
declaration  as  related  to  the  defendant's  not  rendering  to  the  said 
copartnership  a  just  and  reasonable  account  as  aforesaid,  and  not 
delivering  to  the  said  copartnership  the  said  moneys,  securities  for 
money,  letters,  ledgers,  and  banking-books  as  aforesaid,  that  he  the 
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defendant  did  duly  render  to  the  said  copartnership  a  just  and  reason- 
able  account  of  the  said  moneys  and  securities  for  money,  and  did 
deliver  to  the  said  copartnership  the  said  moneys,  securities  for  money, 
letters,  ledgers,  and  banking-books;  concluding  to  the  country, — 
eighthly,  as  to  so  much  of  the  declaration  as  related  to  the  defendant's 
taking  bad,  undue,  and  improper  care  of  the  said  moneys,  &c,  as  afore- 
said, and  misapplying  and  misappropriating  the  said  moneys  and 
securities  as  aforesaid,  and  lending  and  advancing  the  said  moneys  in 
that  behalf  mentioned  to  persons  of  bad  and  insolvent  character  and 
*40*n  cre<^>  without  due  and  reasonable  care  in  *that  behalf  as  afore- 
•  -J  said,  that  he  the  defendant  did  not  take  bad,  undue,  or  impro- 
per care  of  the  said  moneys,  &c,  or  any  of  them,  in  that  behalf  men- 
tioned, nor  misapply  nor  misappropriate  the  said  moneys  and  securities 
for  money,  or  any  part  thereof,  in  that  behalf  mentioned,  nor  lend  or 
advance  the  said  moneys,  or  any  part  thereof,  in  that  behalf  mentioned, 
to  any  persons  of  bad  or  insolvent  character  or  credit,  without  due  and 
reasonable  care  in  that  behalf,  in  manner  and  form,  &c. 

It  was  then  proved,  that,  issue  being  joined  in  that  action,  "the 
cause  and  all  matters  in  difference  between  the  parties"  were,  by 
judge's  order,  referred  to  a  barrister, — the  costs  of  the  cause  to  abide 
the  event,  and  the  costs  of  the  reference  and  award  to  be  in  the  dis- 
cretion of  the  arbitrator,  who  should  award  and  direct  by  whom  and  to 
whom  and  in  what  manner  the  same  should  be  paid.  The  award  was 
then  put  in.  It  bore  date  the  28th  of  October,  1850,  and  was  in  sub- 
stance as  follows : — 

"  I,  the  said  G.  M.  D.,  having  taken  upon  myself  the  burthen  of  the 
said  arbitration,  and  having  heard  and  duly  and  maturely  weighed 
and  considered  the  several  allegations,  vouchers,  and  proofs  brought 
before  me  in  pursuance  of  the  said  reference,  do  make  and  publish  this 
my  award  in  writing  of  and  concerning  the  said  several  premises  so  re- 
ferred as  aforesaid,  that  is  to  say,  I  do  award,  order,  and  determine 
that  the  said  plaintiff,  as  such  public  officer,  had  good  cause  of  action 
against  the  said  John  Harrison,  as  stated  in  the  several  counts  of  the 
declaration  in  the  said  action ;  and  that  the  said  copartnership  have 
sustained  damage  in  respect  of  the  causes  of  action  therein  mentioned, 
against  the  said  John  Harrison,  amounting  to  8 139 J.  8*.,  and  are  enti- 
tled to  recover  the  same  therein.9'  He  then  determined  all  the  issues 
in  favour  of  the  plaintiff,  and  then  proceeded, — "  And  I  do  award, 
*40fi1  or(^er5  an<*  direct  that  the  said  John  ^Harrison,  his  executors  or 
-J  administrators,  do  and  shall  pay  to  the  said  copartnership,  at 
their  banking-house  at  Bakewell,  in  the  county  of  Derby,  between  the 
hours,  &c,  on  the  6th  of  November  now  next  ensuing,  the  said  sum  of 
81392.  8«.,  and  that  the  same  shall  be  received  and  taken  by  the  said 
copartnership  in  full  satisfaction  of  their  claims  and  demands  so  referred 
to  me  as  aforesaid:  And  I  do  further  award,  order,  and  adjudge  that 
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the  title-deeds  relating  to  the  property  at  Tideswell,  in  the  said  county, 
deposited  with  the  said  copartnership,  on  the  3d  of  April,  1848,  by  the 
said  John  Harrison,  shall  be  held  by  them,  as  a  security  for  the  pay- 
ment to  them  by  the  said  John  Harrison  of  the  sum  of  2700/.  and  inte- 
rest thereon  after  the  rate  of  51.  per  centum  per  annum,  to  be  computed 
from  the  said  3d  of  April,  1848,  parcel  of  the  said  sum  of  81 39 J.  89., 
to  the  said  6th  of  November ;  and  that  the  said  copartnership  shall, 
upon  payment  to  them  of  the  said  sum  of  27002.  and  interest  thereon 
as  aforesaid  by  the  said  John  Harrison,  or  his  representatives,  on  the 
said  6th  of  November,  forthwith  deliver  unto  the  said  John  Harrison, 
or  his  representatives,  the  said  title-deeds :  And  I  further  award,  order, 
and  direct  that  the  several  documents  enclosed  with  this  my  award, 
and  respectively  marked  <  A.,'  and  signed  by  me,  shall  be  delivered  to 
the  said  John  Harrison,  and  belong  to  him  ;  and  that  it  shall  be  law- 
ful for  him  and  his  representatives  to  commence  and  prosecute  any  pro- 
ceedings against  the  persons  signing  the  same,  in  respect  of  the  moneys 
therein  mentioned,  in  the  name  of  the  said  copartnership,  or  any  public 
officer  for  the  time  being  thereof,  if  he  or  they  shall  be  so  advised, 
upon  giving  to  the  said  copartnership  such  security  for  the  costs  which 
they  or  the  said  public  officer  may  become  liable  unto  in  or  by  reason 
of  such  proceedings,  as  any  master  or  taxing  officer  of  the  court  in 
which  any  such  proceedings  may  be  commenced  or  *prosecuted,  r*4n7 
shall  think  reasonable:  And  I  further  award,  order,  and  adjudge  L 
that  any  moneys  which  may  be  recovered  in  such  proceedings,  and  also 
that  any  moneys  which  may  at  any  time  be  received  by  the  said  co- 
partnership in  respect  of  the  moneys  in  the  said  documents  mentioned, 
or*  any  of  them,  after  deducting  any  costs  due  to  the  said  copartnership, 
or  to  the  said  public  officer,  in  respect  thereof,  shall  belong  and  be 
paid  to  the  said  John  Harrison :  And  I  further  award,  order,  and  de- 
termine that  the  said  John  Harrison  shall  bear  and  pay  his  own  costs 
of  the  said  reference ;  and  that  he  shall  bear  and  pay  unto  the  said 
copartnership  three  equal  fourth  parts  of  the  costs  of  the  plaintiff  of 
and  attendant  upon  the  said  reference,  and  that  the  other  fourth  part 
of  the  said  costs  shall  be  borne  and  paid  by  the  said  copartnership ; 
and  that  three  equal  fourth  parts  of  the  costs  of  this  my  award  shall  be 
borne  and  paid  by  the  said  John  Harrison,  and  the  residue  thereof  by 
the  said  copartnership:  And  I  do  further  award,  order,  and  direct, 
that,  on  payment  of  the  said  sum  of  8139Z.  8a.  on  the  said  6th  of  No- 
vember, by  the  said  John  Harrison  to  the  said  copartnership,  and  on 
payment  of  the  said  three  equal  fourth  parts  of  the  said  costs,  the  said 
copartnership  shall  give  to  the  said  John  Harrison  a  proper  release  of 
all  cause  and  causes  of  action,  claims,  or  demands  whatsoever  from  the 
beginning  of  the  world  until  the  date  of  the  aforesaid  order." 

On  the  part  of  the  defendant,  it  was  proved,  that,  soon  after  the 
award  was  published  by  the  arbitrator,  he  left  for  the  party  who  should 
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take  it  up  a  written  document  to  the  tenor  and  effect  following : — «  Mr. 
D.  begs  to  inform  the  parties  that  he  will  at  all  times  be  most  ready 
to  give  any  information  as  to  the  matters  relating  to  this  award,  aa 
may  enable  either  of  them  to  ascertain  their  rights  against  third  per- 
sons in  respect  of  anything  embraced  by  it ;  and  also  to  afford  any 
*40fil  ot"ier  explanation  *which  may  be  of  assistance  in  carrying  the 

J  award  into  execution.  He  begs  that  the  party  taking  up  the 
award  will  communicate  this  intimation  to  the  other  party.  October 
28,  1850."  And  it  was  also  proved  that  the  award  was  taken  up  by 
the  company,  and  that  the  said  written  document  was  at  the  same  time 
delivered  to  them  by  the  arbitrator. 

One  Bradley,  who  was  called  as  a  witness  for  the  defendant,  stated, 
that  he  was  chief  clerk  to  the  defendant's  attorney ;  that  he  attended 
the  arbitration,  and  took  notes  of  the  proceedings ;  that  the  defend- 
ant's counsel,  in  the  course  of  the  said  arbitration,  put  in  evidence 
before  the  arbitrator  a  certain  memorandum  in  writing,  and  duly 
stamped,  bearing  date  the  3d  of  April,  1848,  and  signed  by  the  de- 
fendant, and  by  one  William  Wake,  on  behalf  the  said  banking-com- 
pany,— the  said  W.  Wake  then  being  the  attorney  and  agent  of  the 
said  banking-company,  which  memorandum  was  in  the  words  and 
figures  following,  that  is  to  say, — "  Mem. — 3  April,  1848.  Mr.  Har- 
rison has  deposited  with  me  the  title-deeds  relating  to  property  at 
Tideswell,  for  securing  payment  to  The  Sheffield  and  Rotherham  Bank 
of  2700?.  W.  Wake,  Bakewell.  John  Harrison.  The  above  27001 
to  be  accepted  in  fall  of  all  demands."  The  witness  further  stated,  that 
the  whole  of  the  above  memorandum,  except  the  words  "John  Harrison/' 
was  in  the  handwriting  of  Wake ;  that  the  said  title-deeds  relating  to 
property  at  Tideswell  were  the  same  title-deeds  relating  to  the  property 
at  Tideswell  in  the  award  mentioned ;  that  evidence  was  given  before 
the  arbitrator,  that  the  sum  of  27002.  had  been  tendered  to  Wake,  on 
behalf  of  the  said  banking-company,  by  the  defendant,  after  the  com- 
mencement of  the  original  action,  and  before  the  date  of  the  order  of 
reference ;  that  it  was  contended  before  the  arbitrator,  and  claimed  on 
behalf  of  the  defendant,  by  his  counsel,  that  he  was  entitled  by  way 
*40Q1  °^  *cros9"act*0&  t0  recover  damages  from  the  said  banking-com- 

-*  pany  for  a  breach  of  agreement  by  them,  in  refusing  to  accept 
the  said  sum  of  27002.  from  the  defendant  in  full  of  all  demands  down 
to  the  date  of  the  said  agreement,  and  in  bringing  an  action  against  the 
defendant  for  a  larger  sum  claimed  by  the  banking-company  to  be  due 
to  them  from  the  defendant,  and  that  a  form  of  declaration  was  framed 
before  the  arbitrator  in  support  of  such  claim  for  damage  on  the  part 
of  the  defendant  against  the  said  banking-company,  for  the  breach  by 
them  of  the  said  agreement,  and  averring  that  the  deposit  of  the  title- 
deeds  was  the  consideration  for  such  agreement ;  that  it  was  contended 
before  the  arbitrator,  on  the  part  of  the  defendant,  that  the  defendant 
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was  entitled  to  a  specific  performance  of  the  agreement  alleged  to  be 
contained  in  the  said  memorandum,  and  that  he  was  also  entitled  to 
maintain  an  action  against  the  said  banking-company  for  damages  in 
respect  of  the  said  banking-company  not  delivering  up  the  said  title- 
deeds,  upon  such  tender  being  made  as  aforesaid. 

The  counsel  for  the  defendant  thereupon  insisted  that  the  learned 
judge  should  inform  and  direct  the  jury,  that,  if  they  believed  the 
evidence,  they  should  find  a  verdict  for  the  defendant  on  the  two  first 
of  the  said  issues  joined  between  the  said  parties,  or  on  one  of  them, 
because  it  was  proved  by  the  said  evidence  that  the  said  award  was  not 
final,  and  did  not  dispose  of  all  matters  in  difference  between  the  said 
parties  referred  to  and  brought  before  the  arbitrator ;  and  that  it  was 
invalid  and  bad  in  law,  inasmuch  as  the  said  claim  of  the  defendant  for 
damages  in  respect  of  the  breach  of  the  said  agreement  by  the  said 
banking-company,  for  a  specific  performance  of  the  said  agreement, 
and  the  said  claim  of  the  defendant  for  damages  in  respect  of  the  said 
detention  of  the  said  title-deeds,  being  referred  to  the  said  arbitrator 
by  the  said  order  of  reference,  and  the  said  award  being  *wholly  ri|c .  -  ~ 
silent  in  respect  thereof,  the  said  arbitrator  had  not  made  and  ^ 
published  his  award  in  writing  of  and  concerning  the  same. 

But  the  learned  judge  thereupon  refused  so  to  do,  and  ruled,  held, 
and  affirmed,  and  informed  the  jury,  that,  if  they  believed  the  evidence 
in  the  cause,  the  award  was  final,  and  disposed  of  all  such  matters  in 
difference,  and  was  valid  and  good  in  law. 

The  counsel  for  the  defendant  thereupon  excepted  to  this  ruling  and 
opinion  of  the  learned  judge,  as  well  because  he  refused  to  direct  a 
verdict  for  the  defendant  on  the  said  two  issues,  or  one  of  them,  as 
because  he  directed  a  verdict  for  the  plaintiff  on  all  and  each  of  the 
said  issues. 

In  conformity  with  the  ruling  of  the  learned  judge,  the  jury  found  a 
verdict  for  the  plaintiff  on  all  the  issues,  debt  8139J.  8#.,  damages  1351. 
17*.  6c?.,  costs  40*.,  and  judgment  was  entered  accordingly. 

The  defendant  having  brought  a  writ  of  error,  the  exceptions  came 
on  for  argument  in  Hilary  Term  last,  before  Parke,  B.,  Patteson,  J., 
Alderson,  B.,  Coleridge,  J.,  Wightman,  J.,  Piatt,  B.,  and  Martin,  B. 

Miller,  Serjt.,  for  the  plaintiff  in  error. — The  award  is  bad,  for  not 
finally  deciding  all  matters  in  difference  between  the  parties.  Where 
it  appears,  either  upon  the  face  of  the  award,  or  by  a  plea  pleaded  in 
an  action  brought  to  enforce  the  award,  that  there  were  matters  in 
difference  which  were  brought  under  the  consideration  of  the  arbitra- 
tor, upon  which  he  has  omitted  to  adjudicate,  the  award  is  bad. 
[Parke,  B. — Unless  the  contrary  appears,  the  court  will  presume 
that  the  award  disposes  finally  of  all  the  matters  in  difference.]  The 
omission  is  here  raised  by  a  plea  that  the  arbitrator  did  not  make 
and  publish  his    award  of   and   concerning    the  matters  referred. 

vol.  xni.— 34  Z  * 
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:|s.111  The  arbitrator  has  disposed  *of  the  several  issues  in  the  action; 

-*  but  he  has  preserved  an  absolute  silence  as  to  the  cross-claim  of 
the  defendant,  which  was  brought  before  him  as  a  matter  in  difference. 
If  he  thought  it  unfounded,  he  should  have  said  so.  [Alderson,  B. — 
Where,  from  its  nature,  a  claim  is  such  as  to  require  an  affirmative 
decision  to  give  it,  silence  will  not  do  so :  but,  where  the  claim  is  such 
as  to  require  only  a  negative  decision,  is  not  the  omission  to  say  any- 
thing about  it  a  decision  against  the  claim  ?  Martin,  B. — Does  not 
the  arbitrator  here  virtually  negative  the  defendant's  claim,  when  he 
decides  that  the  banking-company  have  a  right  to  hold  the  title-deeds 
which  the  defendant  deposited  with  them,  until  he  pays  them  the  27002. 
with  interest  ?]  The  decision  of  the  arbitrator  is  not  to  be  left  to  spe- 
culation and  conjecture :  the  parties  are  entitled  to  have  such  a  decision 
as  shall  put  a  final  end  to  all  disputes  and  differences  between  them. 
The  court  will  not,  it  is  submitted,  further  extend  the  rule  as  to  awards 
professing  to  be  made  de  praemissis,  which  some  very  learned  judges 
have  followed  with  much  hesitation  and  reluctance.  In  Gyde  v. 
Boucher,  5  Dowl.  P.  C.  127,  it  was  held,  that,  where  a  cause  and  all 
matters  in  difference  are  referred  to  an  arbitrator,  and  he  by  his  award 
merely  directs  a  verdict  to  be  entered  in  favour  of  the  plaintiff  for  an 
entire  sum,  the  award  is  not  final,  and  therefore  is  bad, — there  being 
no  finding  as  to  the  matters  in  difference.  Coleridge,  J.,  there  says : 
"  Comparing  the  words  of  the  award  with  those  of  the  order,  I  think 
they  must  be  taken  to  be  a  finding  only  as  to  the  sum  claimed  in  the 
cause;  and  if  so,  there  is  no  finding  as  to  the  matters  in  difference, 
which  yet  were  to  be  investigated  before  the  arbitrator ;  unless,  by 
directing  that  the  defendant  should  pay  the  costs  of  the  reference  and 
award,  or  by  his  silence,  the  arbitrator  can  be  intended  to  have  found 
*4.121  ^at  noth*nff  was  due  in  respect  of  these  matters.     But  this 

-J  ^intendment  is  unreasonable  and  unfounded."  In  Randall  v. 
Randall,  7  East,  81,  it  was  held,  that,  upon  a  reference  of  all  actions, 
controversies,  &c.,.  and  also  of  two  distinct  matters  of  difference,  if  the 
arbitrator  omit  to  decide  one  of  such  distinct  matters,  the  omission 
vitiates  the  whole  award.  So,  in  Mitchell  v.  Staveley,  16  East,  58,  to 
debt  on  a  bond  conditioned  to  perform  an  award,  under  a  reference  of 
all  matters  in  difference  between  the  parties, — it  was  held  to  be  a  good 
plea  in  bar,  that,  at  the  time  of  the  submission,  certain  negotiable  bills 
of  exchange  drawn  by  the  defendant,  and  accepted  by  the  plaintiff, 
were  outstanding,  and  that  an  indemnity  of  the  defendant  against  such 
bills  was  a  matter  in  difference  between  the  parties,  which  was  notified 
to  the  arbitrators  before  the  award  made,  and  they  made  no  award 
concerning  it ;  and  that  some  of  the  bills  had  not  been  paid  by  the 
plaintiff,  and  the  defendant  was  still  liable  to  the  holders :  though  it 
appeared  from  the  award  set  forth  that  the  arbitrators  stated  therein 
that  they  had  heard  the  allegations  of  the  parties,  and  examined  all 
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the  accounts,  bills  of  exchange,  &c,  and  all  other  evidence  and  proofs 
produced  to  them  touching  the  matters  in  difference,  and  awarded  of 
and  concerning  the  same  that  the  defendant  should  pay  to  the  plaintiff 
15002.  in  full  of  all  claims  and  demands  upon  him,  &c. ;  and  so  pro- 
ceeded to  award  concerning  other  specific  matters,  but  without  men- 
tioning such  outstanding  bills,  or  any  indemnity  concerning  the  same. 
In  Thornton  v.  Hornby,  8  Bingh.  13  (E.  C.  L.  R.  vol.  21),  1  M.  & 
Scott,  48  (E.  C.  L.  R.  vol.  28),  upon  a  reference  to  a  surveyor  of  a 
cause  and  all  matters  in  difference,  an  award  that  the  defendant  had 
overpaid  the  plaintiff  a  certain  sum,  was  held  insufficient  to  entitle  the 
defendant  to  enforce  the  award  by  attachment.  In  re  Gillon  and  The 
Mersey  and  Clyde  Navigation  Company,  3  B.  &  Ad.  493  (E.  C.  L.  R. 
Vol.  23),  an  agreement  of  reference  stated  that  disputes  had  arisen 
between  Gillon  and  the  company  respecting  certain  goods  shipped  by 
♦Gillon  on  board  the  company's  vessels,  and  which  Gillon  com- 
plained had  not  been  delivered ;  that  Gillon  had  commenced  an 
action  in  Scotland  against  the  company  for  the  recovery  of  the  goods 
or  their  value,  of  the  damage  sustained  by  the  non-delivery,  and  of  the 
costs  incurred  in  the  action ;  and  that  the  parties  agreed  to  refer  the 
said  differences  to  arbitrators,  the  costs  of  the  reference  and  award, 
and  also  of  the  action,  to  be  in  their  discretion :  the  arbitrators  awarded 
that  2582.  were  due  from  the  company  to  Gillon ;  that  the  said  sum, 
with  302.,  the  costs  of  the  reference  and  award,  should  be  paid  by  the 
company  on  a  certain  day ;  and  that  the  company  should  keep  the 
goods  which  were  then  in  their  possession :  and,  though  the  majority 
of  the  court  held  otherwise,  Parke,  J.,  doubted  that  this  was  a  sufficient 
adjudication  upon  all  the  matters  referred.  In  Doe  d.  Madkins  v. 
Horner,  8  A.  &  E.  235  (E.  C.  L.  R.  vol.  35),  3  N.  &  P.  344,  where  an 
arbitrator,  to  whom  all  matters  in  difference  in  an  ejectment  cause  were 
referred,  awarded  "  of  and  concerning  the  matters  referred,"  that  the 
plaintiff  was  entitled  to  the  possession  "of  a  certain  part  of  the  lands 
sought  to  be  recovered,"  which  he  set  out  by  boundaries,  and  concluded 
his  award  without  any  further  adjudication, — it  was  held  bad,  for  want 
of  any  decision  as  to  the  residue.  In  Dunn  v.  Warlters,  9  M.  &  W. 
293,f  a  declaration  on  an  agreement  to  supply  timber  and  slates  to  the 
plaintiff  for  the  building  of  a  house,  alleged  for  breach,  the  non-supply 
of  timber  only :  the  defendant  pleaded, — first,  non  assumpsit, — 
secondly,  that  he  did  supply  timber, — thirdly,  part-payment :  the  cause 
and  all  matters  in  difference  were  referred,  and  the  arbitrator,  by  his 
award,  after  reciting  that  he  had  heard  the  evidence  produced  "  touch- 
ing the  matters  in  difference,"  stated  that  he  made  his  award  "of  and 
concerning  the  premises,"  and  then  proceeded  to  find  specially  on  each 
of  the  issues  in  the  action:  and  it  was  ♦held,  that  the  award  r#414 
was  sufficient,  although  it  appeared  that  there  was  a  matter  in  L 
difference  submitted  to  the  arbitrator,  as  to  the  non-supply  of  slates. 
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Lord  Abinger  said :  " If  this  matter  had  been  res  integra,  I  should 
f  certainly  have  been  disposed  to  think  that  this  award  was  void ;  but  we 
are  bound  by  the  authorities  which  have  been  referred  to,(a)  and  cannot 
set  it  aside.  But  for  those  authorities,  I  should  certainly  have  thought, 
that,  as  the  award  must  be  in  writing,  its  silence  as  to  any  matter  in 
difference  brought  before  the  arbitrator  prevented  it  from  being  a  suffi- 
cient exercise  of  the  authority  vested  in  him  by  the  submission."  And 
see  Perry  v.  Mitchell,  12  M.  &  W.  792.f 

Cowling,  for  the  defendant  in  error,  was  stopped. 

Parke,  B. — This  case  is  quite  free  from  doubt.  The  question  is, 
whether  the  award  sufficiently  decides  the  matters  in  difference  between 
the  parties.  This  is  an  action  brought  upon  the  award  after  an  unsuc- 
cessful attempt  to  enforce  it  by  means  of  a  rule  under  the  1  &  2  Yict. 
c.  110,  s.  18.(6)  The  pleas  were, — first,  nunquam  indebitatus, — sec- 
ondly, that  the  arbitrator  did  not  make  and  publish  his  award  of  and 
concerning  the  said  matters  so  referred  to  him,  modo  et  form£.  Under 
this  latter  plea,  it  was  competent  to  the  defendant  to  insist  that  the 
arbitrator  had  failed  to  adjudicate  upon  all  the  matters  submitted  to 
him, — that  there  was  a  matter  in  difference  between  the  parties, 
subsisting  at  the  time  of  the  order  of  reference,  and  duly  noti- 
fied to  the  arbitrator,  upon  which  he  had  omitted  to  decide.  The 
question,  therefore,  is,  whether,  referring  to  the  *submission  and 
to  the  evidence,  it  does  not  sufficiently  appear  that  the  arbitra- 
tor in  this  case  has  by  his  award  finally  disposed  of  all  the  matters  in 
difference  submitted  to  him.  It  appears  from  the  bill  of  exceptions, 
that  it  was  contended,  on  the  part  of  the  defendant,  before  the  arbitra- 
tor, that,  certain  title-deeds  of  property  belonging  to  the  defendant  had 
been  deposited  by  him  with  the  bank,  as  a  security  for  a  sum  of  2700Z. 
which  it  was  agreed  should  be  taken  in  full  satisfaction  of  all  demands 
of  the  company  upon  him ;  that  the  money  had  been  duly  tendered ; 
and  that  the  company  refused  to  deliver  up  the  title-deeds :  and  the 
memorandum  of  the  3d  of  April,  1848,  was  produced  before  the  arbi- 
trator as  evidence  of  such  agreement.  And  the  defendant  contends, 
that,  among  the  matters  submitted  to  the  arbitrator,  was,  a  matter  in 
difference,  subsisting  before  the  date  of  the  submission,  consisting  of  a 
claim  for  damages  against  the  company  for  the  breach  of  this  agreement 
to  accept  the  2700Z.  in  satisfaction  of  their  claim,  and  for  refusing  to 
deliver  up  the  title-deeds.  We  are  of  opinion  that  the  evidence  offered 
before  the  arbitrator  does  not  substantiate  either  of  these  alleged  causes 
of  action.  It  is  clear  that  no  action  lies  against  a  creditor  for  not  ac- 
cepting from  his  debtor  a  smaller  sum  in  satisfaction  of  a  greater.    Nor 

(o)  Gray  v.  Gwennap,  1  B.  A  Aid.  106,  Piatt  «.  Hall,  2M.AW.  391,f  Brown  and  The  Croydon 
Canal  Co.,  9  Ad.  ft  E.  522  (E.  C.  L.  K  vol  36),  1  P.  A  D.  391,  and  AUenby  v.  Proudlock,  4  Ad. 
A  E.  326  (E.  C.  L.  R.  vol.  31). 

(6)  Vide  Creswick  v.  Harrison,  10  C.  B.  441  (E.  C.  L.  R.  voL  70). 
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do  we  think,  that,  under  the  circumstances,  any  action  would  lie  against 
the  banking  company  to  recover  back  the  title-deeds, — the  object  of  the 
tender  not  having  been  notified  to  them.  It  is  not,  however,  necessary 
to  decide  that  point.  It  was  contended,  on  the  part  of  the  plaintiff  in 
error,  that  these  were,  nevertheless,  matters  upon  which  he  had  a  right 
to  have  the  decision  of  the  arbitrator  one  way  or  the  other.  That  un- 
doubtedly is  so :  and  the  only  question,  therefore,  is,  whether  the  arbi- 
trator has  not  by  his  award  impliedly,  if  not  in  express  terms,  finally 
disposed  of  the  matter.  The  rule  as  laid  down  in  the  notes  to  -„,  -  -  fi 
Birks  *v.  Trippett,  1  Wms.  Saund.  83  a,  is,  that,  where  an  award  *• 
professes  to  be  made  de  praemissis,  "  Even  where  there  is  no  award  of 
general  releases,  the  silence  of  the  award  as  to  some  of  the  matters 
submitted  and  brought  before  the  arbitrator,  does  not  per  se  prevent  it 
from  being  a  sufficient  exercise  of  the  authority  vested  in  him  by  the 
submission.  An  award  is  good,  notwithstanding  the  arbitrator  has  not 
made  a  distinct  adjudication  on  each  or  any  of  the  several  distinct 
matters  submitted  to  him,  provided  that  it  does  not  appear  that  he  has 
excluded  any."  For  this  position,  the  learned  editor  cites  Gray  v. 
Gwennap,  1  B.  &  Aid.  106 ;  Hayllar  v.  Ellis,  6  Bingh.  225  (E.  C.  L. 
E.  vol.  19),  3  M.  &  P.  553 ;  In  re  Gillon  and  The  Mersey  and  Clyde 
Navigation  Company,  3  B.  &  Ad.  493  (E.  C.  L.  R.  vol.  23) ;  Day  v. 
Bonnin,  3  N.  C.  219,  3  Scott,  597;  In  re  Brown  and  The  Croydon 
Canal  Company,  9  Ad.  &  E.  552  (E.  C.  L.  R.  vol.  36) ;  1  P.  &  D.  391 ; 
Dunn  v.  Warlters,  9  M.  &  W.  293  ;f  Wyatt  v.  Ournell,  1  Dowl.  N.  S. 
327,  and  the  dictum  of  Gibbs,  C.  J.,  in  Craven  v.  Craven,  7  Taunt.  644 
(E.  C.  L.  R.  vol.  2.)  Where  an  award  is  made  de  prsemissis,  the  pre- 
sumption is,  that  the  arbitrator  intended  to  dispose  finally  of  all  the 
matters  in  difference ;  and  his  award  will  be  held  final,  if  by  any  intend- 
ment it  can  be  made  so.  The  rule  is  this, — where  there  is  a  further 
claim  made  by  the  plaintiff,  or  a  cross-demand  set  up  by  the  defendant, 
and  the  award,  professing  to  be  made  of  and  concerning  the  matters 
referred,  is  silent  respecting  such  further  claim  or  cross-demand,  the 
award  amounts  to  an  adjudication  that  the  plaintiff  has  no  such  further 
claim,  or  that  the  defendant's  cross-demand  is  untenable :  but,  where 
the  matter  sp  set  up  from  its  nature  requires  to  be  specifically  adjudi- 
cated upon,  mere  silence  will  not  do.  Thus,  in  Doe  d.  Madkinsv.  Hor- 
ner, where  the  plaintiff  claimed  to  be  entitled  to  recover  lands  upon 
two  separate  demises,  and  an  arbitrator  to  whom  all  matters  in  differ* 
ence  in  the  cause  were  referred,  *awarded  "  of  and  concerning  ^  *  -  „ 
the  matters  referred,"  that  the  plaintiff  was  entitled  to  the  pos-  ^ 
session  "of  a  certain  part  of  the  lands  sought  to  be  recovered,1'  but 
did  not  say  upon  which  demise, — the  court  held  the  award  bad,  for  not 
deciding  upon  which  demise  the  plaintiff  was  to  recover,  and  also  for 
not  awarding  as  to  the  residue  of  the  lands.  It  may,  perhaps,  be 
doubted  whether  an  award  in  ejectment,  which  finds  that  the  plaintiff 
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is  entitled  to  recover  a  portion  only  of  the  lands  sought  to  be  recovered, 
is  not  final :  but  clearly  that  case  was  correctly  decided  upon  the  other 
point.  There  are  many  other  cases  which  might  be  put,  where  the 
arbitrator's  silence  would  not  be  decisive.  If  the  arbitrator  be  called 
upon  to  decide  whether  or  not  a  partnership  existed  between  two  per- 
sons, or  what  was  the  interest  which  a  party  took  in  certain  property, 
whether  an  estate  tail  or  an  estate  in  fee,  a  general  award  professing  to 
adjudicate  upon  all  the  matters  referred,  would  clearly  not  suffice. 
Most  of  the  cases  will  be  found  to  fail  within  the  principle  above  stated. 
This  was  the  view  taken  by  the  Court  of  Common  Pleas,  when  this 
award  was  before  them;  and  I  entirely  concur  in  the  opinion  they 
expressed.  It  may  be  added  that  there  is  a  part  of  the  award, — which 
was  adverted  to  by  my  Brother  Martin,  in  the  course  of  the  argument, 
— which  possibly  may  be  considered  as  an  adjudication  by  the  arbitrator 
upon  the  matter  complained  of  as  left  undecided.  The  award  empowers 
the  banking  company  to  retain  possession  of  the  title-deeds  until  the 
2TO0Z.  and  interest  shall  be  paid :  this  may  be  considered  to  be  award- 
ing, in  effect  and  substance,  that  there  was  no  legal  tender  of  the  27002. 
Independently,  however,  of  that,  we  are  all  of  opinion  that  the  matter 
is  concluded  by  the  general  statement  that  the  award  is  made  "  of  and 
concerning  the  matters  so  as  aforesaid  referred." 

Judgment  affirmed. 
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The  master  of  a  vessel  has  no  authority  to  hypothecate,  for  money  borrowed  at  a  foreign  port  for 
necessary  repairs  and  disbursements,  and  by  the  tarn*  instrument  pledge  the  personal  credit  of 
his  owner  for  such  advances, — whether  maritime  interest  be  stipulated  for  or  not  But  a  bot- 
tomry-bond may  be  given  at  the  same  time  with,  and  as  a  collateral  security  for,  bills  drawn 
on  the  owners  for  moneys  so  borrowed. 

A  vessel  having  put  into  a  foreign  port  in  a  damaged  state,  the  master  borrowed  money  of  a  mer- 
chant there,  for  necessary  repairs  and  disbursements ;  to  secure  which,  he  drew  bills  upon  his 
owner,  and  also  executed  an  instrument  which  purported  to  be  an  hypothecation  of  the  ship, 
cargo,  and  freight  By  this  instrument,  the  merchant  who  advanced  the  money  forbore  all 
interest  beyond  the  amount  necessary  to  insure  the  ship  to  cover  tho  advances ;  and  the  master 
took  upon  himself  and  his  owner  the  risk  of  the  voyage,  making  the  money  payable  at  all 
events,  and  subjecting  the  ship  to  seizure  and  sale  by  virtue  of  process  "out  of  Her  Majesty's 
High  Court  of  Admiralty  of  England,  or  any  Court  of  Vice-Admiralty  possessing  jurisdiction 
at  the  port  at  which  the  said  vessel  might  at  any  time  happen  to  be  lying,  or  to  be,  according 
to  the  maritime  law  and  custom  of  England,"  in  the  event  of  the  bills  being  refused  accept- 
ance, or  being  dishonoured : — 

Held,  that,  this  not  being  such  an  hypothecation  as  could  be  enforced  in  the  Court  of  Admiralty, 
— the  payment  of  tho  money  borrowed  not  being  made  to  depend  upon  the  arrival  of  the  ves- 
sel,— the  merchant  had  no  insurable  interest  in  the  ship. 

This  was  an  action  of  assumpsit. — The  first  count  of  the  declaration 
stated  that  the  plaintiffs,  by  and  under  the  name,  style,  description, 
and  firm  of  C.  Stainbank  &  Son,  theretofore,  to  wit,  on  the  1st  of 
December,  1846,  according  to  the  usage  and  custom  of  merchants, 
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caused  to  be  made  a  certain  policy  of  insurance,  purporting  thereby, 
and  containing  therein  that  the  plaintiffs,  as  well  in  their  own  names  as 
for  and  in  the  name  and  names  of  all  and  every  other  person  or  persons 
to  whom  the  same  did,  might,  or  should  appertain,  in  part  or  in  all,  , 
did  make  assurance,  and  cause  themselves,  and  them,  and  every  of 
them,  to  be  insured,  lost  or  not  lost,  at  and  from  Quebec  to  a  final  port 
of  discharge  in  the  United  Kingdom,  upon  any  kind  of  goods  and  mer- 
chandises, and  also  upon  the  body,  tackle,  apparel,  ordnance,  munition, 
artillery,  boat,  and  other  furniture  of  and  in  the  good  ship  or  vessel 
called  the  Hartland,  whereof  was  master  George  Hooper, — beginning 
the  adventure  upon  the  said  goods  and  merchandises  from  the  loading 
thereof  aboard  the  said  ship,  upon  the  said  ship,  &c,  and  so  should  con* 
tinue  and  endure  during  her  abode  there,  *upon  the  said  ship,  &c,  r^-jq 
and,  further,  until  the  said  ship  with  all  her  ordnance,  tackle,  *- 
apparel,  &c.,  and  goods  and  merchandises  whatsoever,  should  be  arrived 
at  (as  above),  upon  the  said  ship,  &c,  until  she  had  moored  at  anchor 
twenty-four  hours  in  good  safety,  and  upon  the  goods  and  merchandises 
until  the  same  should  be  there  discharged  and  safely  landed ;  and  that  it 
should  be  lawful  for  the  said  ship,  &c,  in  the  said  voyage,  to  proceed  and 
sail  to,  and  touch  and  stay  at,  any  ports  or  places  whatsoever  and  where- 
soever, without  being  deemed  a  deviation,  and  without  prejudice  to  the 
said  insurance :  the  said  ship,  goods,  and  merchandises,  &c,  for  so  much 
as  concerned  the  assured,  by  agreement  between  the  assured  and 
assurers  in  that  policy,  were  and  should  be  15002.  advances  for  repairs 
and  disbursements,  and  the  whole  valued  as  16752.,  including  premium  of 
insurance :  touching  the  adventures  and  perils  which  they,  the  assurers, 
were  contented  to  bear,  and  did  take  upon  them  in  that  voyage,  they 
were  of  the  seas,  men  of  war,  fire,  enemies,  pirates,  rovers,  thieves, 
jettisons,  letters  of  marque  and  countermarque,  surprisals,  takings  at 
sea,  arrests,  restraints,  and  detainments  of  all  kings,  princes,  and  peo- 
ple, of  what  nature,  condition,  or  quality  soever,  barratry  of  the  master 
and  mariners,  and  of  all  other  perils,  losses,  and  misfortunes  that  had 
or  should  come  to  the  hurt,  detriment,  or  damage  of  the  said  goods 
and  merchandises,  and  ship,  &c,  or  any  part  thereof :  and,  in  case  of 
any  loss  or  misfortune,  it  should  be  lawful  to  the  assured,  their  factors, 
servants,  and  assignees,  to  sue,  labour,  and  travel  for,  in,  and  about  the 
defence,  safeguard,  and  recovery  of  the  said  goods  and  merchandises, 
&c,  and  ship,  &c,  or  any  part  thereof,  without  prejudice  to  that  assur- 
ance ;  to  the  charges  whereof  they  the  assurers  would  contribute,  each 
one  according  to  the  rate  or  quantity  of  his  sum  therein  assured,  &c, 
&c. :  that  it  was  agreed  by  them,  the  insurers,  *that  that  writing  p^oa 
or  policy  of  assurance  should  be  of  as  much  force  and  effect  as  L 
the  surest  writing  or  policy  of  insurance  theretofore  made  in  Lombard 
Street,  or  in  the  Royal  Exchange,  or  elsewhere  in  London ;  and  so 
they,  the  assurers,  were  contented,  and  did  thereby  promise  and  bind 
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themselves,  each  one  for  his  own  part,  their  heirs,  executors,  and  goods, 
to  the  assured,  their  executors,  administrators,  and  assigns,  for  the 
true  performance  of  the  premises,  confessing  themselves  paid  the  con- 
sideration due  unto  them  for  that  assurance,  by  the  assured,  at  and 
after  the  rate  of  ten  guineas  per  cent. :  that,  by  a  certain  memorandum 
thereunder  written,  corn,  fish,  salt,  fruit,  flour,  and  seed,  were  warranted 
free  from  average,  unless  general,  or  the  ship  should  be  stranded, — 
sugar,  tobacco,  hemp,  flax,  hides,  and  skins,  were  warranted  free  from 
average  under  5  per  cent., — and  all  other  goods,  and  also  the  ship  and 
freight,  were  warranted  free  from  average  under  SI.  per  cent.,  unless 
general,  or  the  ship  should  be  stranded;  and  by  a  certain  other  memo- 
randum thereunder  written,  it  was  declared,  that,  in  case  of  loss,  the 
said  policy  should  be  deemed  sufficient  proof  of  interest :  Averment,  that 
the  said  policy  of  insurance  and  memoranda  were  so  made  by  the  plain- 
tiffs as  aforesaid,  as  the  agents  of  John  Gilmour,  David  Gilmour,  Allan 
Gilmour  of  Montreal,  James  Gilmour,  John  Pollok,  Arthur  Pollok, 
Allan  Gilmour  of  Glasgow,  and  Robert  Rankin,  and  for  their  use  and 
benefit,  and  that  the  plaintiffs  did  receive  the  order  for  and  effect  the 
said  policy  of  insurance  as  such  agents  as  aforesaid, — of  all  which  pre- 
mises, the  defendant,  afterwards,  to  wit,  on  the  1st  of  December,  1846, 
had  notice :  that  thereupon,  in  consideration  that  the  plaintiffs,  at  the 
request  of  the  defendant,  had  then  paid  to  the  defendant  a  certain  sum 
of  money,  to  wit,  the  sum  of  twenty  guineas,  as  a  premium  or  reward 
for  the  insurance  of  2001.  of  and  in  the  premises  in  the  said  policy  of 
♦insurance  mentioned,  and  had  then  promised  the  defendant  to 
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perform  and  fulfil  all  things  in  the  said  policy  contained  on  the 


part  and  behalf  of  the  insured  to  be  performed  and  fulfilled,  the  defend- 
ant then  promised  the  plaintiffs  that  he  would  become  and  be  an  insurer 
to  the  plaintiffs  of  the  said  sum  of  2002.  upon  the  premises  in  the  said 
policy  of  insurance  mentioned  on  his  part  and  behalf,  as  such  insurer  of 
the  said  sum  of  2002.,  to  be  performed  and  fulfilled ;  and  the  defendant 
then  became  and  was  an  insurer  to  the  plaintiffs,  and  then  duly  sub- 
scribed the  said  policy  of  insurance  as  such  insurer,  for  the  sum  of 
200Z.,  upon  the  premises  in  the  said  policy  in  that  behalf  mentioned : 
that  the  said  John  Gilmour,  David  Gilmour,  Allan  Gilmour  of  Montreal, 
James  Gilmour,  John  Pollok,  Arthur  Pollok,  Allan  Gilmour  of  Glasgow, 
and  Robert  Rankin,  some  or  one  of  them,  were  or  was  then,  and  from 
thence  continually  afterwards  until  and  at  the  time  of  the  loss  therein- 
after mentioned,  interested  in  the  premises  in  the  said  policy  of  insur- 
ance and  memoranda  mentioned,  to  a  large  amount,  to  wit,  to  the  value 
and  amount  of  all  the  moneys  by  them  ever  insured  or  caused  to  be 
insured  thereon :  and  that  theretofore,  to  wit,  on  the  25th  of  November, 
1846,  the  said  ship  or  vessel  departed  and  set  sail  from  Quebec  afore- 
said, on  her  said  voyage,  to  a  final  port  of  discharge  in  the  United 
Kingdom,  to  wit,  Bristol;  and  that  afterwards,  and  while  the  said 
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vessel  was  proceeding  on  her  said  voyage,  and  before  her  arrival  at  any 
final  port  of  discharge  in  the  said  writing  or  policy  of  insurance  men- 
tioned, to  wit,  on  the  27th  of  November,  1846,  the  said  vessel  was,  by 
the  perils  and  dangers  of  the  seas,  and  by  stormy  and  tempestuous 
;  weather,  and  the  violence  of  the  winds  and  waves,  driven  on  the  shore, 
and  thereby,  and  by  means  of  the  premises,  became  bulged,  broken, 
&c,  and  the  said  ship  then  became  and  was  wholly  lost,  and  thereby 
♦the  premises  upon  which  the  defendant  became  and  was  an  r*4oo 
insurer  as  in  the  said  policy  mentioned,  became  wholly  lost, — of  '- 
all  which  premises  the  defendant  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  had  notice,  and  was  then  requested  by  the  plaintiffs 
to  pay  them  the  said  sum  of  2001,  so  insured  by  him  as  aforesaid,  and 
which  said  sum  of  2002.  he,  the  defendant,  ought  to  have  paid,  accord- 
ing to  the  form  and  effect  of  the  said  policy  of  insurance,  and  his  said 
promise  and  undertaking  so  by  him  made  as  aforesaid :  yet  that  the 
defendant  had  diregarded  his  promise,  &c,  4c. 

The  defendant  pleaded, — first,  non  assumpsit, — secondly,  that  the 
said  policy  so  made  by  the  plaintiffs  was  not  made  by  them  as  agents 
for  the  said  persons  in  the  said  first  count  in  that  behalf  mentioned, 
for  their  use  and  benefit,  in  manner  and  form  as  therein  alleged, — 
thirdly,  that  the  said  persons  in  the  said  first  count  in  that  behalf 
alleged,  were  not,  nor  were  nor  was  any  or  either  of  them,  interested 
in  the  premises  in  the  said  policy  and  memoranda  mentioned,  in  manner 
and  form  as  in  the  first  count  in  that  behalf  alleged, — fourthly,  that 
the  said  ship  was  not  lost,  in  manner  and  form  as  in  the  said  first  count 
in  that  behalf  alleged, — fifthly,  that  the  premises  upon  which  the 
defendant  became  and  was  an  insurer,  as  in  the  said  policy  and  first 
count  in  that  behalf  mentioned,  were  not,  nor  was  any  part  thereof, 
lost,  in  manner  and  form  as  in  the  sai<J  first  count  in  that  behalf 
alleged, — seventhly,  illegality  by  statute  19  G.  2,  c.  37,— eighthly,  that 
the  policy  was  a  mere  contract  by  way  of  wagering,  &c, — ninthly, 
payment  into  court  of  212. 

Upon  these  pleas  issues  were  joined. 

The  cause  was  tried  before  Alderson,  B.,  at  the  Summer  Assizes  at 
Liverpool,  in  1851,  when  the  following  facts  appeared  in  evidence  on 
the  part  of  the  plaintiffs :  On  the  20th  of  September,  1846,  the  Hart- 
land  sailed  *with  a  cargo  from  Quebec  for  Bristol.  Having  bus-  r^oo 
tained  sea-damage,  she  put  back  to  Quebec  within  a  few  days  *- 
after  she  sailed  from  that  place,  for  the  purpose  of  effecting  the  neces- 
sary repairs  to  enable  her  to  resume  her  voyage.  The  ship  was  worth 
repairing,  at  Quebec,  and  a  prudent  owner,  uninsured,  would  have 
repaired  her.  To  effect  these  repairs,  it  was  necessary  for  the  captain 
to  raise  money ;  and  he  had  no  other  means  of  doing  so  at  Quebec, 
than  by  borrowing  money  there,  which  he  could  not  borrow  without 
executing  some  instrument  purporting  to  be  a  charge  on  the  ship,  in 

vol.  xni. — 85 
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some  form.  The  captain  thereupon  borrowed  from  Allan  Gilmour  & 
Co.,  of  Quebec, — the  parties  averred  in  the  declaration  to  be  interested 
in  the  said  insurance, — for  such  necessary  repairs  and  disbursements, 
the  sum  of  15002.,  being  the  sum  required  for  that  purpose ;  to  secure 
which,  with  the  anticipated  premium  of  insurance,  he  drew  upon  the 
owner  of  the  ship,  who  resided  in  England,  and  upon  the  consignee  of 
the  cargo,  respectively,  two  separate  bills  of  exchange,  and  agreed  to 
execute  an  instrument  under  his  hand  and  seal,  of  which  the  following 
is  a  copy : — 

"  To  all  to  whom  these  presents  shall  come,  I,  George  Hooper,  the 
master  and  commander  of  the  barque  or  vessel  called  the  Hartland,  of 
Biddeford,  of  the  burthen  of  487  tons,  or  thereabouts,  at  present  lying 
in  the  harbour  of  Quebec,  send  greeting :  Whereas,  the  said  barque,  the 
Hartland,  on  the  prosecution  of  her  voyage  from  Quebec  to  Bristol,  with 
a  timber  cargo,  did,  on  the  20th  of  September  last,  strike  in  the  traverse, 
and  then  fell  over  on  her  broadside,  and  sustained  such  serious  damage 
and  loss  that  the  said  George  Hooper  thought  proper  to  put  back 
to  Quebec  for  repairs;  which  was  accordingly  done;  and,  having 
required  the  advance  of  a  certain  sum  of  money  to  defray  the  expenses 
of  steamboat  hire,  discharging  the  cargo  of  said  vessel,  and  repairing 
♦4-241  ^er*  *reP^ac"1g  ^e  articles  lost,  reloading,  and  expenses  for  other 
-*  necessaries,  without  which  the  said  vessel  could  not  proceed  on 
her  intended  voyage  to  Bristol  aforesaid,  I,  the  said  George  Hooper,  did 
apply  to  John  Gilmour  and  David  Gilmour,  of  Quebec,  in  Canada, 
Allan  Gilmour,  and  James  Gilmour,  of  Montreal,  in  Canada,  John 
Pollok,  Arthur  Pollok,  and  Allan  Gilmour,  of  Glasgow,  in  Scotland,  and 
Robert  Rankin,  of  Liverpool,  in  England,  merchants  carrying  on  busi- 
ness at  Quebec  under  the  name  and  style  of  Allan  Gilmour  &  Co.,  to 
advance  me  the  sum  required  for  the  purposes  aforesaid ;  which  they  the 
said  Allan  Gilmour  &  Co.  agreed  to  do,  on  condition  of  their  being 
secured  the  repayment  thereof  by  an  hypothecation  of  the  said  ship, 
her  cargo,  and  the  freight ;  and  the  said  Allan  Gilmour  &  Co.  have 
accordingly,  before  the  execution  of  these  presents,  advanced  and  paid 
unto  me,  the  said  George  Hooper,  the  sum  of  1547?.  6*.  7d.  current 
money  of  this  province, — equal,  at  the  current  rate  of  exchange,  to  the 
sum  of  1307?.  12«.  Id.  of  lawful  money  of  Great  Britain,  on  the  credit 
and  account  as  well  of  the  said  barque  or  vessel  as  of  the  owner  thereof 
described  in  the  register,  of  which  a  true  copy  is  inserted  in  these  presents : 
And  I,  the  said  George  Hooper,  have  accordingly  this  day  delivered  to 
the  said  Allan  Gilmour  &  Co.  one  set  of  triplicate  bills  of  exchange, 
bearing  even  date  herewith,  drawn  by  me  the  said  George  Hooper,  on 
William  Hooper,  of  Biddeford,  in  the  county  of  Devon,  gentleman,  for  the 
said  sum,  payable  to  the  said  Allan  Gilmour  &  Co.,  or  to  their  order,  in 
London,  for  value  received  on  account  of  the  said  barque  or  vessel  the 
Hartland,  at  ninety  days'  sight :  And  whereas  the  said  Allan  Gilmour 
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k  Co.  advanced  to  the  said  George  Hooper,  previous  to  the  sailing  of  the 
said  barque  from  Quebec  as  aforesaid,  for  general  disbursements  of  the 
said  barque  or  vessel  the  Hartland,  comprising  the  charges  of  pilotage, 
♦seamen's  wages,  a  good  and  sufficient  crew,  provisions,  and  other  r*49;- 
nccessaries,  &c,  and  without  which  the  said  vessel  could  not  *-  " 
have  proceeded  to  sea,  the  sum  of  4102.  1«.  Id.  sterling,  and  for  which 
a  bill  of  exchange  was  granted  by  me  on  Messrs.  R.  Mead  k  Son,  of 
Frome,  in  Somersetshire,  the  consignees  or  owners  of  the  cargo  on 
board  of  the  said  barque, — the  sum  so  drawn  being  on  account  of  the 
freight  to  which  the  cargo  was  liable,  and  would  become  due  by  the 
said  R.  Mead  k  Son  on  the  delivery  of  the  cargo  at  its  destination : 
And  whereas,  owing  to  the  accident  aforesaid,  the  said  George  Hooper 
requested  the  said  Allan  Gilmour  k  Co.  not  to  remit  the  said  bill,  and 
that  he  would  secure  them  the  payment  of  the  said  disbursements,  by 
an  hypothecation  as  aforesaid  on  the  said  vessel  and  freight,  the  said 
disbursements  being  incurred  on  account  of  the  said  ship,  and  would 
grant  other  bills  for  the  same,  less  pilotage  and  sundry  seamen's  notes 
not  paid,  and  deducted  from  the  said  disbursements  amounting  to  422. 
Is.  8d.  sterling,  leaving  a  balance  due  on  the  said  bill,  for  disbursements, 
of  367 J.  19*.  5d.  sterling ;  which  bill  of  4102.  1*.  Id.  sterling  was  this 
day  cancelled,  and  another  granted,  for  the  said  sum  of  3672.  19*.  5d. 
sterling,  upon  the  said  R.  Mead  k  Son,  at  ninety  days,  the  same  being 
also  drawn  on  account  of  the  freight  of  the  cargo  addressed  and  con- 
signed by  bills  of  lading  to  the  said  R.  Mead  k  Son.  Now,  know  ye, 
that,  for  the  effectually  securing  to  the  said  Allan  Gilmour  k  Co.  the 
due  and  punctual  acceptance  and  payment  of  the  said  bills  of  exchange 
so  drawn  by  me,  the  said  George  Hooper,  one  of  which,  on  the  said 
William  Hooper,  for  the  said  sum  of  13072.  12*.  Id.,  and  the  other  on 
the  said  R.  Mead  k  Son,  for  the  said  sum  of  8672.  19*.  5d.,  for  the 
causes  and  in  the  manner  aforesaid,  I,  the  said  George  Hooper,  have 
pledged,  mortgaged,  and  hypothecated,  and  by  these  presents  do  (as 
master  of  the  said  barque  or  *vessel  called  the  Hartland,  and  in  r*A0a 
the  said  capacity  as  master,  by  virtue  of  all  other  powers  and  '■ 
authorities  whatsoever  me  thereunto  in  anywise  enabling)  pledge,  mort- 
gage, charge,  and  hypothecate  the  said  barque  or  vessel,  the  Hartland, 
her  tackle,  apparel,  and  furniture,  and  the  freight  of  the  said  vessel,  and 
every  part  thereof,  to  the  said  Allan  Gilmour  &  Co.,  their  executors, 
administrators,  and  assigns,  but  including,  with  respect  to  the  said  bill 
on  the  said  William  Hooper,  the  cargo  on  board  the  said  barque  or 
vessel, — the  said  expenses  being  incurred  for  the  benefit  of  the  said 
ship,  freight,  and  cargo:  And  I,  the  said  George  Hooper,  as  such 
master  as  aforesaid,  do  hereby  grant,  testify,  and  declare,  that,  in 
case  the  said  bills  of  exchange  shall  be  refused  acceptance  or  payment, 
or  be  otherwise  dishonoured,  or  not  duly  and  punctually  accepted  and 
paid  by  the  said  William  Hooper  and  the  said  R.  Mead  k  Son,  on 
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presentment  for  the  said  purposes,  according  to  the  tenor  and  effect 
thereof,  it  shall  and  may  be  lawful  to  and  for  the  said  Allan  Gilmour 
&  Go.  forthwith  to  seize  and  take  possession  of  the  said  barque  the 
Hartland,  and  to  cause  the  same  to  be  sold  and  disposed  of,  either 
by  virtue  of  process  to  be  issued  out  of  Her  Majesty's  high  court 
of  Admiralty  of  England,  or  any  court  of  Vice-Admiralty  possess- 
ing jurisdiction  at  the  port  at  which  the  said  barque  or  vessel  may 
at  any  time  thereafter  happen  to  be  lying,  or  to  be,  according  to 
the  maritime  law  and  custom  of  England:  And  I,  the  said  George 
Hooper,  as  such  master  as  aforesaid,  do  by  these  presents  testify, 
declare,  and  make  known,  that  I  took  up  and  borrowed  of  the  said 
Allan  Gilmour  &  Co.  the  said  sums  of  money  on  the  credit  and 
account  of  the  owner  of  the  said  barque  the  Hartland,  and  do  hereby, 
as  far  as  in  me  lies,  as  master  as  aforesaid,  grant  and  declare  that 
it  shall  and  may  be  lawful  to  and  for  the  said  Allan  Gilmour  & 
Go.  to  place  the  same  to  the  debit  and  account  of  the  owner  of  the 
*4271  *Ba^  barque ;  and,  in  case  of  the  non-acceptance  or  non-pay- 
-J  ment  of  the  said  bills  of  exchange,  the  said  Allan  Gilmour  &  Co. 
shall  and  lawfully  may  have,  use,  and  take  all  such  lawful  ways  and 
means  whatsoever  for  the  recovery  of  the  said  sum  of  money,  or  such 
part  or  parts  thereof  as  may  at  any  time  or  times  hereafter  remain  due 
or  unpaid,  as  merchants  or  other  persons  in  a  foreign  port,  or  other 
port  out  of  the  kingdom  of  Great  Britain,  advancing  money  at  the  in- 
stance of  a  master  of  a  ship  or  vessel,  for  the  repairs,  outfits,  and  dis- 
bursements thereof,  to  enable  such  ship  or  vessel  to  proceed  on  her 
homeward-bound  voyage,  on  the  credit  on  account  of  such  ship  or 
vessel  and  her  owner,  can  or  lawfully  may  have,  use,  or  take  for  the 
recovery  thereof  against  such  ship,  or  her  owner  or  master :  And  I, 
the  said  George  Hooper,  for  myself,  my  executors,  administrators,  and 
assigns,  do  hereby  covenant,  promise,  and  agree  to  and  with  the  said 
Allan  Gilmour  &  Co.,  their  executors,  administrators,  and  assigns,  in 
manner  and  form  following,  that  is  to  say,  that  I,  the  said  George 
Hooper,  my  executors  and  administrators,  shall  and  will  at  any  time  or 
times  hereafter,  when  thereunto  required  by  the  said  Allan  Gilmour  & 
Co.,  make,  do,  and  execute  all  and  every  such  further  or  other  act  and 
acts,  deed  and  deeds,  thing  and  things,  instruments,  and  assurances  in 
the  law,  whatsoever,  for  the  further,  better,  and  more  effectually  hypo- 
thecating and  charging  the  said  barque  or  vessel  the  Hartland,  and  her 
apparel  and  furniture,  and  the  freight  and  cargo  of  the  said  vessel,  and 
every  part  thereof,  with  the  payment  of  the  said  sums  of  money,  as  by 
them  the  said  Allan  Gilmour  &  Co.,  their  counsel,  attorneys,  solicitors, 
proctors,  or  agents,  shall  or  may  be  devised,  advised,  or  required ;  which 
said  barque  or  vessel  has  been  duly  registered,  a  copy  of  which,  with  a 
view  of  identifying  the  owner,  and  in  compliance  with  the  requirements 
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of  the  law,  is  herein  transcribed,  that  is  to  *say  [setting  out  the  r]|Ciloo 
register,  showing  that  the  vessel  had  already  been  mortgaged  to  '■ 
one  William  Buse] :  And  it  is  declared  and  agreed  by  and  between  me, 
the  said  George  Hooper,  and  the  said  Allan  Gilmour  &  Co.,  that,  inas- 
much as  the  said  Allan  Gilmour  &  Co.  forbear  any  claim  by  way  of  a 
premium  or  maritime  interest  upon  the  risk  of  the  said  sums  of  money 
so  .advanced  as  aforesaid,  that  the  voyage  of  the  said  barque  shall  be  at 
the  sole  risk  and  peril  of  the  owner  of  the  said  barque  or  vessel  the 
Hartland,  and  that  therefore,  whether  the  ship  arrive  in  safety  or  not, 
or  in  the  event  of  shipwreck  or  loss  of  the  same  by  the  act  of  God, 
accident,  or  the  Queen's  enemies,  the  said  sum  shall,  in  either  or  in  any 
case,  be  recoverable,  and  be  paid  by  the  owner  of  the  said  barque  to  the 
said  Allan  Gilmour  &  Co.,  or  to  their  order  as  aforesaid,  together  with 
such  further  sum  or  sums  of  money  as  they  may  pay  or  lay  out  in 
causing  the  said  barque  or  her  freight  to  be  insured,  should  they  think 
proper  so  to  do,  in  an  amount  sufficient  to  cover  the  advances  by  them 
made  as  aforesaid,  and  which  insurance  the  said  Allan  Gilmour  &  Co., 
by  these  presents,  by  me,  the  said  George  Hooper,  are  authorized  and 
empowered  to  cause  to  be  done  and  made,  and  to  charge  the  same  to 
me  and  the  owner  of  the  said  barque :  And  it  is  further  agreed  and 
declared,  that  the  said  Allan  Gilmour  &  Co.  shall  and  will  have  all  the 
rights,  privileges,  and  remedies,  by  process  of  the  courts  of  Admiralty 
and  otherwise,  which  by  law  are  given  to  the  holders  of  bottomry-bonds, 
anything  herein  contained  to  the  contrary  notwithstanding :  And, 
lastly,  it  is  agreed  and  declared  that  the  said  vessel,  her  tackle,  apparel, 
furniture,  and  her  freight  and  cargo,  shall  at  all  times  hereafter  be 
chargeable  and  liable  for  the  payment  of  the  said  sums  of  money  ad- 
vanced to  enable  the  said  barque  to  proceed  on  her  voyage,  and  the 
costs  of  insurance  as  aforesaid,  unto  the  said  Allan  Gilmour  &  Co., 
their  executors,  ^administrators,  and  assigns,  according  to  the  ^.^ 
true  intent  and  meaning  of  these  presents.  In  faith  and  testi-  L 
mony  whereof  I,  the  said  George  Hooper,  the  master  and  commander 
of  the  said  barque  or  vessel  called  the  Hartland,  have  to  these  presents, 
and  to  an  exact  duplicate  and  triplicate, — one  of  which  being  paid,  the 
others  are  to  be  null  and  void, — set  my  seal,  and  subscribed  my  name 
and  signature,  at  the  city  of  Quebec,  in  the  province  of  Canada,  this 
18th  of  November,  1846. 

"George  Hooper  [l.  s.] 
"  Signed,  sealed,  and  delivered,  at  Quebec  1 
(where  no  stamps  are  used),  in  our  presence,  J 

"A.  Belanger,  of  Quebec,  notary, 

"  0.  F.  Campean,  of  Quebec,  notary. 

"  In  testimonium  vcritatis,  Arch.  Campbell,  Her 
Majesty's  notary,  and  notary  public." 
2A 
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The  money  so  advanced  was  laid  out  in  payment  of  the  said  neces- 
sary repairs  and  disbursements  of  the  ship.  Having  made  this  advance, 
Allan  Gilmour  &  Co.  gave  orders  to  the  plaintiffs,  with  the  view  of 
securing  those  advances,  to  effect  a  policy  of  insurance.  The  plaintiffs 
thereupon  duly  effected  the  policy  of  insurance  declared  on,  which  was 
underwritten,  amongst  others,  by  the  defendant. 

The  ship,  after  being  so  repaired,  sailed  from  Quebec,  on  the  voyage 
insured  by  the  said  policy,  on  the  25th  of  November,  1846,  and  was 
shortly  afterwards,  while  on  the  said  voyage,  damaged  by  perils  of  the 
seas,  and  was  stranded  in  the  river  St.  Lawrence,  and  was  unable  to 
proceed  on  her  voyage  without  being  got  off  and  repaired.  The  cost 
of  getting  the  ship  to  Quebec,  the  nearest  place  where  she  could  be 
*4301  repaired,  and  repairing  her  for  the  ^performance  of  her  said 
voyage,  would  have  exceeded  her  value  when  repaired ;  and  a 
prudent  owner,  uninsured,  would  not  have  repaired  her.  The  ship  was 
got  off  from  the  place  where  she  lay  stranded  on  the  said  river,  and 
taken  to  Quebec,  by  salvors,  and  there  libelled  in  the  Vice-Admiralty 
Court  by  the  salvors,  and  was  sold  under  the  decree  of  that  court,  for 
salvage ;  and  was  afterwards  repaired  by  the  purchaser,  and  sent  by 
him  to,  and  arrived  at,  the  port  of  London. 

Allan  Gilmour  &  Co.  resided  at  Quebec,  and  were  aware  of  the  pro- 
ceedings x  in  the  Vice- Admiralty  Court ;  and  they  did  not  interfere  in 
such  proceedings.  The  bills  of  exchange  were  in  due  course  despatched 
to  England  ;  but  the  owner  of  the  ship  was  insolvent  when  the  said  bills 
arrived  in  this  country.  The  bills  were  refused  acceptance,  and  were 
never,  nor  was  any  part  of  them,  paid. 

After  hearing  counsel  on  both  sides,  the  learned  baron,  in  his  sum- 
ming up,  told  the  jury  that  they  ought,  according  to  law,  to  find,  as  to 
the  third  issue,  that  the  said  persons  in  the  first  count  of  the  declaration 
in  that  behalf  alleged,  were  not,  nor  was  any  or  either  of  them,  in- 
terested in  the  premises  in  the  said  policy  and  memoranda  mentioned, 
in  manner  and  form  as  in  the  said  first  count  of  the  declaration  in  that 
behalf  alleged ;  and,  as  to  the  fifth  issue,  they  ought  according  to  law 
to  find  that  the  premises  upon  which  the  defendant  became  and  was  an 
insurer,  as  in  the  said  policy  and  first  count  of  the  declaration  in  that 
behalf  mentioned,  were  not,  nor  was  any  part  thereof,  lost,  in  manner 
and  form  as  in  the  first  count  in  that  behalf  alleged ;  and  that  they 
ought  according  to  law  to  find  the  said  issues  for  the  said  defendant. 

To  this  ruling  and  direction  the  counsel  for  the  plaintiffs  excepted: 
and,  a  verdict  having  been  found  for  the  defendant  on  the  third  and 
*4311  ^k  *8sues>  and  f°r  the  ^plaintiffs  on  the  first,  second,  and 
■■  fourth  issues, — the  jury  having  been  discharged  as  to  the  sixth 
and  seventh  issues, — and  judgment  having  been  entered  accordingly, 
the  plaintiffs  brought  a  writ  of  error,  which  now  came  on  for  argument, 
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before  Parke,  B.,  Alderson,  B.,  Coleridge,  J.,  Erie,  J.,  Wightman,  J., 
Crompton,  J.,  Piatt,  B.,  and  Martin,  B. 

Sir  Fitzroy  Kelly  (with  whom  were  Knowles  and  Atherton),  for  the 
plaintiffs. — The  bill  of  exceptions  in  this  case  raises  one  of  the  points 
which  was  discussed  in  the  Court  of  Common  Pleas  in  another  case 
arising   upon   the   same  policy, — Stainbank  v.  Fenning,  9  Com.  B. 
51, — viz.  whether  the  master  of  a  ship  has  any  authority,  in  a  case 
of  necessity,  to  borrow  money  at  a  foreign  port  for  the  necessary  repair 
of  the  ship,  and,  as  a  security  for  the  money  so  borrowed,  to  pledge 
not  only  the  personal  security  of  the  owner  of  the  ship,  but  also  the 
ship  herself,  at  simple  interest,  and  not  by  way  of  bottomry.    The 
instrument  in  question  may  be  divided  into  two  parts.     First,  there  is 
a  distinct  hypothecation  of  the  ship,  her  cargo,  and  freight :  and  then 
there  is  a  separate  and  distinct  reservation  of  a  right  to  the  lenders  to 
resort  to  all  legal  means  to  enforce  repayment  of  the  money,  either 
against  the  ship  or  her  owners.    In  the  judgment  of  the  Common  Pleas, 
it  is  treated  as  a  mere  instrument  to  be  enforced  against  the  ship  in  the 
Admiralty  Court.     The  simple  question  is,  whether  the  master  may 
not,  in  a  case  of  absolute  necessity,  where  the  ship  is  totally  unable  to 
prosecute  her  voyage,  where  the  owner  is  absent,  and  has  no  agent  on 
the  spot,  where  the  alternative  is  the  certain  destruction  of  the  ship 
and  the  loss  of  the  voyage,  and  the  master  is  wholly  unable  to  raise 
money  upon  any  other  terms,  pledge  the  ship  and  also  the  personal 
credit  of  his  owners.    [Parke,  B. — There  might  have  been  a  necessity 
to  borrow  money  in  the  usual  way,  upon  ^bottomry ;  but  it  does  r^qo 
not  appear  that  the  master  was  unable  to  raise  it  except  on  this  L 
particular  form  of  security.]     The  master  adopted  the  course  which 
was  the  most  advantageous  for  the  owner.     The  authorities  upon  this 
subject  are  few  and  unsatisfactory ;  but,  as  far  as  they  go,  they  are  in 
favour  of  the  plaintiffs.     Lord  Tenterden,  in  his  work  on  Shipping,  8th 
edit.  p.  156,  expressly  recognises  the  authority  of  the  master,  in  case 
of  need,  to  pledge  both  the  ship  itself  and  the  personal  credit  of  the 
owner.    [Parke,  B. — The  argument  on  the  other  side  will  be,  that 
there  can  be  no  hypothecation,  no  pledge  of  the  ship,  except  on  mari- 
time interest.]     The  question  is,  whether  the  master  has  not  his  elec- 
tion as  to  the  sort  of  security  he  will  give.    Where  the  owner  is  absent, 
and  cannot  be  communicated  with,  the  law  implies  an  authority  in  the 
master  to  do  what  is  really  and  bond  fide  for  the  benefit  of  his  owner. 
He  has  power  to  charge  the  ship  for  repairs  to  any  reasonable  extent. 
If  so,  is  it  not  a  minor  question  what  is  to  be  the  form  and  mode  in 
which  the  security  is  to  be  given  ?    [Erle,  J. — Suppose  the  master 
was  the  sole  owner,  might  he  give  to  a  third  person  an  insurable  in- 
terest, by  giving  a  bill  for  the  advances,  in  addition  to  a  security  on 
the  ship  by  hypothecation?]     No  doubt  he  might.     [Parke,  B. — 
There  is  no  doubt  as  to  the  master's  power  to  hypothecate,  if  he  cannot 
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procure  the  money  otherwise.  Bat  the  question  is,  whether  he  can  do  so 
without  the  usual  maritime  risk.]  The  man  who  lends  his  money  upon 
the  security  of  the  ship,  has  not  the  less  an  insurable  interest  in  the 
ship,  because  he  happens  to  have  a  collateral  security  also.  By  this 
instrument,  the  ship  is  to  be  a  security  to  the  lender,  in  case  the  bills 
should  be  refused  acceptance,  or  should  be  unpaid.  It  was  proved  that 
the  bills  were  refused  acceptance.  The  condition,  therefore,  attached, 
and  the  pledge  of  the  ship  became  absolute.  It  cannot  be  doubted  that 
*4331  *****  *constitute<l  an  insurable  interest.     The  general  authority 

J  of  the  master  is  thus  defined  by  Lord  Tenterden,  8th  edit.  p. 
134, — "  As  the  master  in  general  appears  to  all  the  world  as  the  agent 
of  the  owners  in  matters  relating  to  the  usual  employment  of  the  ship, 
so  does  he  also  in  matters  relating  to  the  means  of  employing  the  ship ; 
the  business  of  fitting  out,  victualling,  and  manning  the  ship,  being  left 
wholly  to  his  management  in  places  where  the  owners  do  not  reside,  and 
have  no  established  agent;  and  frequently  also  in  the  place  of 'their 
own  residence.  His  character  and  situation  furnish  presumptive  evi- 
dence of  authority  from  the  owners  to  act  for  them  in  these  cases,  liable 
indeed  to  be  rebutted  by  proof  that  they,  or  some  other  person  for  them, 
managed  the  concern  in  any  particular  instance,  and  that  this  fact  was 
actually  known  to  a  particular  creditor,  or  was  of  such  general  notoriety 
that  he  cannot  be  supposed  to  be,  because  he  ought  not  to  have  been, 
ignorant  of  it,  or  that  they  were  by  the  terms  of  the  contract  expressly 
excluded."  And,  in  the  following  page,  the  learned  author  says, — "In 
order,  however,  to  constitute  a  demand  against  the  owners,  it  is  neces- 
sary that  the  supplies  furnished  by  the  master's  order  should  be  reasona- 
bly fit  and  proper  for  the  occasion,  or  that  money  advanced  to  him  for 
the  purchase  of  them  should  at  the  time  appear  to  be  wanting  for  that 
purpose.  The  contrary  in  either  case  would  furnish  a  strong  presump- 
tion of  fraud  and  collusion  on  the  part  of  the  creditor.  The  proper 
mode  of  ascertaining  what  is  necessary,  is,  to  ask  what  a  prudent  owner 
would  himself  have  done  had  he  been  present :"  Webster  v.  Seekamp, 
4  B.  &  Aid.  352  (E.  G.  L.  R.  vol.  6).  So,  here,  the  question  is,  what 
would  a  prudent  owner,  uninsured,  have  done  if  present  ?  There  is  no 
imputation  upon  the  master's  discretion  here.  Either  the  question 
ought  to  have  been  left  to  the  jury,  or  it  must  be  assumed  that  the 
*4341  ma8ter  &cted  as  a  prudent  owner  would  *under  the  circumstances 

J  have  acted.  There  is  no  authority  to  show  that  the  master's 
discretion  is  limited  to  the  particular  form  of  security :  it  must  depend 
upon  the  necessity  of  the  case.  In  the  case  of  La  Ysabel,  Bozo,  1 
Dods.  Adm.  B.  273,  where  it  was  held  that  the  master  has  a  right  to 
hypothecate  the  ship  and  cargo,  though  lying  in  a  port  in  the  same 
country  in  which  the  owners  reside,  provided  he  has  no  means  of  com- 
municating with  the  owners,  Sir  W.  Scott  says :  "  It  is  true  that  it  is 
usually  required  as  a  condition  necessary  to  the  validity  of  bonds  of 
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this  kind,  that  they  should  be  executed  in  a  foreign  port ;  but  the  law 
does  not  look  to  the  mere  locality  of  the  transaction.  The  validity  or 
invalidity  of  the  bond  does  not  rest  on  that  circumstance  only,  but  upon 
the  extreme  difficulty  of  communication  between  the  master  and  his 
owners."  Upon  what  principle,  then,  is  the  master  obliged  to  hypo- 
thecate by  an  instrument  in  any  particular  form  ?  Why  may  he  not 
do  so  in  the  manner  he  finds  most  beneficial  for  his  owner  ?  In  Abbott, 
p.  156,  it  is  said :  "  With  regard  to  a  foreign  country,  the  rule  appears 
to  be,  that,  if  the  master  of  a  vessel  has  occasion  for  money  to  repair 
or  victual  his  ship,  or  for  any  other  purpose  necessary  to  enable  him 
to  complete  the  enterprise  in  which  she  is  engaged,  whether  the  occa- 
sion arises  from  any  extraordinary  peril  or  misfortune,  or  from  the 
ordinary  course  of  the  adventure,  he  may,  if  he  cannot  otherwise  obtain 
it,  borrow  money  on  bottomry  at  maritime  interest,  and  pledge  the  ship 
and  freight  to  be  earned  in  the  voyage,  for  repayment  at  the  termina- 
tion of  the  voyage.  When  this  is  done,  the  owners  are  never  personally 
responsible :  Molloy,  Book  2,  c.  11,  s.  11.  The  remedy  of  the  lender 
is  against  the  master  or  the  ship.  But,  if  the  person  who  thus  advances 
money  does  not  choose  to  take  upon  himself  the  risk  of  the  ship's  return, 
and  will  be  content  not  to  demand  maritime  interest,  there  seems  to  be  no 
*reason  why  the  master  should  not  pledge  both  the  ship  itself  r*4qr 
and  the  personal  credit  of  the  owner.  And  in  a  case  which  L 
came  before  Sir  John\  Strange,  M.  R.  (Samsun  v.  Braggington,  1  Ves. 
sen.  443),  wherein  a  man  who  had  advanced  money  to  refit  a  ship  in 
distress  at  Jamaica,  and  had  taken  from  the  master  a  deed  of  hypothe- 
cation of  the  ship,  and  bills  of  exchange  upon  the  principal  owner  in 
England,  for  the  amount  of  the  sum  advanced,  claimed  payment  of  the 
owners  personally,  the  ship  having  been  captured  on  her  voyage  home ; 
it  was  decreed  that  he  should  recover  the  money ;  and  it  was  said  also 
that  the  ship  was  thought  to  be  well  hypothecated"  [Martin,  B. — 
That  passage,  and  the  case  cited,  are  commented  upon  in  the  judg- 
ment in  Stainbank  v.  Fenning.]  It  certainly  is  a  strong  authority  in 
favour  of  the  power  of  the  master  generally  to  pledge.  [Martin,  B. — 
In  the  case  of  The  Nelson,  1  Hagg.  Adm.  R.  176,  cited  in  Abbott,  p. 
160,  Lord  Stowell  says :  "  One  objection  is,  that  it" — the  instrument 
under  consideration — "  binds  the  owners  personally  as  well  as  the  ship 
and  freight, — which  it  cannot  do.  Here  we  don't  take  this  bond  in 
toto,  as  is  done  in  other  systems  of  law,  and  reject  it  as  unsound  in  the 
whole,  if  vicious  in  any  part.  But  we  separate  the  parts,  reject  the 
vicious,  and  respect  the  efficiency  of  those  which  are  entitled  to  operate. 
The  form  of  these  bonds  is  different  in  different  countries :  so  is  their 
authority.  In  some  countries  they  bind  the  owner  or  owners,  in  others 
not :  and,  where  they  do  not,  though  the  form  of  the  bond  affects  to 
bind  the  owners,  that  part  is  insignificant,  but  does  not  at  all  touch 
upon  the  efficiency  of  those  parts  which  have  an  acknowledged  opera- 
vol.  xiii.— 36  2a2 
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tion."]  There,  Lord  Stowell  is  dealing  with  an  instrument  which  was 
in  form  a  bottomry-bond,  securing  maritime  interest.  It  is  conceded 
that  that  cannot  be,  where  the  personal  credit  of  the  owner  is  also 
pledged.     One  can  very  well  conceive  why  *the  lender  should 


*436] 


be  restrained  from  charging  exorbitant  interest,  and  at  the  same 


time  have  the  personal  security  of  the  borrower.  [Erlb,  J.— Is 
not  the  principle  this,  that  the  bottomry  contract,  without  the  risk, 
would  be  usurious  ?  Martin,  B. — What  can  the  English  usury  laws 
have  to  do  with  contracts  made  in  a  foreign  country  ?  A  bottomry- 
bond  is  more  like  a  post-obit  than  anything  else.]  In  Justinian's  In- 
stitutes, Lib.  4,  Tit.  VI. ,  §  VII.,  it  is  said :  "  Serviana  et  quasi  Servians 
(qua3  etiam  hypothecaria  vocatur,)  ex  ipsius  pratoris  jurisdictione  sub- 
stantian  capiunt.  Serviana  autem  experitur  quis  de  rebus  coloni,  quae 
pignoris  jure  pro  mercedibus  fundi  ei  tenentur.  Quasi  Serviana  autem 
est,  qua  creditores  pignora  hopothecasve  persequuntur.  Inter  pignus 
autem  et  hypothecam  (quantum  ad  actionem  hypethecam  attinet,)  nihil 
interebt :  nam  de  qua  re  inter  creditorem  et  debitorem  convenerit,  ut 
sit  pro  debito  obligata,  utraque  hac  appellatione  continetur:  sed  in 
aliis  differentia  est.  Nam  pignoris  appellatione  earn  proprie  rem  con- 
tineri  dicimus,  quae  simul  etiam  traditur  creditori,  maxime  si  mobilis 
sit;  at  earn,  quae  sine  traditione  nuda  conventione  tenetur,  proprie 
hypothec®  appellatione  contineri  dicimus."  And  see  the  Code  Civil, 
Cap.  III.,  art.  2114  et  seq.  In  the  Diotionaire  de  l'Aeadtfmie  Fran- 
gaiae,  the  word  "  Hypothfcque"  is  thus  defined, — "  Droit  r£el  qui  gr&ve 
les  immeubles  affectds  k  l'aquittement  d'une  obligation,  d'une  dette,  et 
qui  les  suit  en  quelques  mains  qu'ils  passent."  In  its  natural  significa- 
tion, therefore,  it  clearly  extends  to  every  description  of  pledge.  Om- 
nia major  continet  in  se  minor.  If  the  master  has  power  to  pledge  the 
property  of  his  owner  to  the  extent  of  maritime  interest,  why  may  he 
not  pledge  him  in  the  more  beneficial  and  less  onerous  form  here 
adopted  ?  The  subject  is  much  discussed  in  The  Atlas,  2  Hagg.  Adip. 
Rep.  48,  70.  Reference  was  also  made  to  the  3  &  4  Vict.  c.  65,  ss.  3, 4. 
*4371  *Tomlimon  (with  whom  was  Watson),  for  the  defendant. — 
*  "  Advances  for  repairs  and  disbursements"  clearly  do  not  con- 
stitute an  insurable  interest.  By  the  instrument  set  out  in  the  special 
verdict,  the  master  professes  to  pledge  and  hypothecate  the  ship,  cargo, 
and  freight,  and  give  the  court  of  Admiralty  jurisdiction  to  seize  the 
ship,  and  by  the  same  instrument  to  retain  the  personal  responsibility 
of  the  owner.  It  is  only  by  tacking  to  it  the  advances  for  repairs  and 
disbursements,  that  a  semblance  of  interest  is  created:  without  the 
deed,  there  would  clearly  have  been  no  insurable  interest.  It  in  effect 
changes  the  nature  of  the  risk,  making  it  an  insurance  upon  the 
owner's  solvency.  The  master  has  no  lien  on  the  ship  for  money 
expended  or  debts  incurred  by  him  for  repairs  done  to  her  on  the 
voyage:    Hussey  v.  Christie,  9  East,  426.    The  like  doctrine  was 
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extended  to  freight,  in  Smith  v.  Plummer,  1  B.  &  Aid.  575,  where  the 
master  was  held  to  have  no  lien  for  wages :  and  a  third  person  advancing 
money  for  the  purpose  can  he  in  no  better  position  in  this  respect  than 
the  master :  it  would  be  a  mere  personal  debt,  which  is  not  the  subject 
of  insurance :  Siffken  v.  Allnutt,  2  M.  &  Selw.  39 ;  Manfield  v.  Mait- 
land,  4  B.  &  Aid.  582  (E.  C.  L.  R.  vol.  6) ;  Palmer  v.  Pratt,  2  Bingh. 
185  (E.  C.  L.  R.  vol.  9),  9  J.  B.  Moore,  858  (E.  C.  L.  R.  vol.  17) ; 
Winter  v.  Haldiman,  2  B.  &  Ad.  649  (E.  C.  L.  R.  vol.  22).  The 
master  can  only  confer  a  lien  by  hypothecation,  in  such  a  manner  as  to 
*give  a  remedy  in  the  Admiralty  court,  to  the  exclusion  of  the  personal 
security  of  his  owner.  [Martin,  B. — In  the  case  of  The  Jane,  1  Dods. 
Adm.  Rep.  461,  a  bill  of  exchange  was  taken,  and  yet  the  bond  was 
held  valid.]  The  money  was  advanced  on  the  bond:  the  bill  of 
exchange  was  a  mere  collateral  security.  Here,  however,  by  the  very 
terms  of  the  bond,  the  personal  liability  of  the  owner  is  reserved.  A 
bond  was  held  void  on  that  ground,  in  The  Augusta,  1  Dods.  Adm. 
Rep.  283.  In  Abbott,  p.  158,  it  is  said :  "  There  is  no  settled  form  of 
♦contract  in  use  on  these  occasions.  Sometimes  an  instrument  r+4oo 
in  the  form  of  a  bond,  at  others  in  the  form  of  a  bill  of  sale,  at  *- 
others  of  a  different  shape,  is  made  use  of.  But,  whatever  the  form, 
the  occasion  of  borrowing,  the  sum,  the  premium,  the  ship,  the  voyage, 
the  risks  to  be  borne  by  the  lender,  and  the  subjection  of  the  ship 
itself  as  security  for  the  payment,  all  usually  are  and  properly  ought 
to  be  expressed.  It  is  absolutely  necessary  that  the  liability  of  the 
lender  to  the  sea  risks  should  appear  to  be  fairly  collected  from  the 
instrument,  otherwise  the  reservation  of  maritime  interest  will  render 
the  security  void,  on  the  ground  of  usury,  not  only  as  a  charge  upon 
the  ship,  but  also  against  the  person  of  the  borrower.  And,  where 
an  instrument  called  a  bottomry-bond  contained  an  express  clause  that 
the  sum  secured  should  be  paid  within  thirty  days  after  intelligence  of 
the  loss,  Lord  Stowell  doubted  his  jurisdiction  to  entertain  the  suit 
at  all,  and  dismissed  it,  on  the  ground  that  the  very  essence  of  bot- 
tomry, which  alone  could  give  jurisdiction  to  the  Admiralty,  was  want- 
ing: The  Atlas,  2  Hagg.  Adm.  Rep.  57.  From  this  sentence,  an 
appeal  was  presented  to  the  delegates ;  and  that  court,  after  directing 
a  search  for  precedents,  decided  that,  as  maritime  interest  was 
reserved,  and  maritime  risk  excluded  from  the  bond,  it  was  void." 
[Wightman,  J.,  referred  to  Johnson  v.  Shippen,  2  Lord  Raym.  982, 
1  Salk.  85,  where  it  was  held  that  a  contract  of  hypothecation  made 
by  the  master  does  not  transfer  the  property  of  the  ship,  but  only  gives 
the  creditor  a  privilege  or  claim  upon  it,  to  be  carried  into  effect 
by  legal  process.  Martin,  B. — The  case  of  The  Atlas  is  expressly  in 
point.  Parke,  B. — So  also  is  the  case  of  The  Emancipation,  1  W. 
Rob.  Adm.  Cas.  124.]  The  case  of  The  Emancipation  is  precisely  this 
case.    [Martin,  B. — Lord  Tenterden  says,  in  Howes  t>.  Ball,  7  B.  & 
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C.  481  (E.  C.  L.  R.  vol.  14),— «  Hypothecation  (of  goods)  is  not  allowed 
*jqq-i  *by  the  law  of  England,  although  in  some  parts  of  the  continent, 
-*  not  many  years  ago,  it  was  allowed."]  It  is  said  that  the  mas- 
ter, when  driven  to  raise  money  for  the  ship's  necessities,  has  power  to 
do  so  in  any  way  that  may  be  most  beneficial  to  his  owner.  But  tbe 
most  beneficial  way  clearly  is,  to  borrow  on  bottomry,  the  amount  of 
which,  on  the  ship's  arrival,  would  be  distributed  over  the  whole  adven- 
ture, as  general  average:  whereas,  here,  the  owner  is  made  liable 
whether  the  ship  arrives  or  not,  and  gets  no  contribution.  [Parke, 
B. — Is  there  any  authority  for  that  ?]  It  has  repeatedly  been  decided  4 
in  the  Admiralty  court,  that  the  master  may  pledge  the  ship,  freight, 
and  cargo. (a)  [Martin,  B. — Respondentia  may  be  the  subject  of 
average ;  but  not  hypothecation,  I  think.  Benson  v.  Duncan,  3  Exch. 
644, f  seems  to  be  inconsistent  with  your  position.]  At  all  events,  this 
is  an  instrument  which  is  incapable  of  being  enforced  in  any  court,  and 
therefore  it  does  not  create  an  insurable  interest.  The  statute  8  &  4 
Vict.  c.  65,  does  not  at  all  affect  the  case.  Before  that  statute,  the 
court  of  Admiralty  would  not  interfere  to  give  effect  to  a  mortgage, — 
The  Fruit  Preserver,  2  Hagg.  Adm.  Rep.  181 ;  The  Highlander,  2  W. 
Rob.  Adm.  Cas.  109 :  and  the  statute  does  not  give  it  any  original  ju- 
risdiction to  entertain  a  suit  for  that  purpose,  but  only  enables  it  to 
take  the  claims  of  a  mortgagee  into  account,  where  a  suit  is  instituted, 
and  the  ship  is  under  the  jurisdiction  and  control  of  the  court :  The 
Fortitudine,  2  W.  Rob.  Adm.  Cas.  209,  221.  The  extent  of  the  mas- 
ter's power  to  charge  the  ship  underwent  much  discussion  in  the  cases 
of  The  Tartar,  1  Hagg.  Adm.  Rep.  1,  The  Nelson,  1  Hagg.  Adm.  Rep. 
176,  and  The  Rhadamanthe,  1  Dods.  Adm.  Rep.  201.  The  law  was  con- 
sidered clearly  settled  so  long  ago  as  the  case  of  Scarreborrow  v.  Lyrius, 
*4401  ^°J>  ^>  *  Latch,  225.(6)  As,  therefore,  no  property  passed  by 
■*  this  instrument  at  common  law,  and  it  could  not  be  enforced  in 
the  maritime  courts,  for  the  reasons  before  stated,  it  created  no  inte- 
rest in  the  plaintiffs  which  could  be  the  subject  of  insurance.  A  total 
loss,  within  the  meaning  of  a  bottomry-bond,  cannot  happen,  if  the  ship 
exists  in  specie,  although  it  may  be  so  much  injured  in  the  voyage  as 
not  to  be  worth  repairing  and  bringing  to  the  ultimate  place  of  desti- 
nation, so  as  to  constitute  a  total  loss  within  the  meaning  of  a  policy 
of  insurance  on  the  ship :  Thompson  v.  The  Royal  Exchange  Assurance 
Company,  1  M.  &  Selw.  30 ;  Abbott  on  Shipping,  8th  edit.  p.  151. 

Sir  Fitzroy  Kelly,  in  reply — No  doubt,  if  this  had  been  a  mere  debt 
for  repairs  or  advances,  the  creditor  would  have  had  no  insurable  inte- 
rest. But  here  there  is  a  distinct  pledge  of  the  ship,  and  express 
reservation  of  power  to  enforce  the  right.  Whether  it  gives  the  Ad- 
miralty court  jurisdiction  or  not,  it  vests  in  the  mortgagees  an  insurable 

(a)  See  Stevens  on  Average,  American  edit  pp.  196 — 199. 
\h)  Per  nom.  Scarborough  v.  Justus  Lyras. 
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interest.  The  cases  relied  on  for  the  defendant  have  no  bearing  what- 
ever upon  the  present.  It  may  be  conceded  that  no  instrument  can  be 
valid  as  a  bottomry-bond,  so  as  to  give  the  Admiralty  Court  jurisdiction, 
-which  does  not  impose  upon  the  obligee  a  maritime  risk.  [Parke,  B. 
— There  is  no  authority,  except  the  qualified  dictum  of  Lord  Tenterden, 
to  show  that  the  master  can  bind  his  owner  other  than  by  a  bottomry- 
bond,  with  the  usual  maritime  risk.  The  cases  of  The  Atlas  and  The 
Emancipation  are  in  point.]  In  the  cases  in  the  Admiralty  Court,  the 
sole  question  was  one  of  jurisdiction*  There  is  no  distinct  authority 
against  this  mode  of  charging  the  owner ;  and  there  is  the  very  high 
authority  of  Lord  Tenterden  in  its  favour.  Cur.  adv.  vult. 

♦Parke,  B.,  now  delivered  the  judgment  of  the  court :  r*441 

In  this  case,  in  an  actipn  on  a  policy  of  assurance  on  a  ship,  *- 
the  interest  described  being  1500Z.  advances  for  repairs  and  disburse- 
ments, the  whole  valued  at  16752.  including  premium  of  insurance,  there 
was  a  plea  that  the  persons  named  as  the  assured  were  not  interested 
in  the  premises  in  the  policy  mentioned,  modo  ac  formfi ;  and,  upon  the 
trial,  the  facts  appeared  to  be  as  follows : — 

[Here  the  learned  baron  referred  to  the  facts  detailed  in  the  bill  of 
exceptions,  antd,  422  to  430.] 

My  Brother  Alderson  ruled  that  the  assured  had  no  insurable  inte- 
rest, as  the  Court  of  Common  Pleas  had  done  in  the  similar  case  on  the 
same  policy,  of  Stainbank  v.  Fenning,  11  C.  B.  51  (E.  C.  L.  R.  vol.  73). 
We  are  all  of  opinion  that  the  decision  of  the  Court  of  Common 
Pleas,  and  my  Brother  Alderson's  direction,  were  right :  and  we  agree 
with  the  reasons  assigned  by  the  Lord  Chief  Justice,  in  giving  the 
judgment  of  that  court. 

There  was  another  issue, — whether  the  subject  insured  was  lost ;  on 
which,  being  a  bottomry-bond,  and  the  ship  not  having  been  actually 
lost,  no  question  was  made. 

As  to  the  principal  question, — The  master  of  a  vessel,  on  a  foreign 
voyage,  has  no  authority  to  bind  his  employer  to  everything  which  he 
may  deem  to  be,  or  which  really  may  be,  for  the  interest  of  his  em- 
ployer ;  but  the  law,  looking  to  the  ordinary  perils  inseparable  from 
navigation,  gives  him  certain  powers,  in  order  to  provide  for  the  com- 
pletion of  the  voyage,  and,  amongst  others,  the  power  to  pledge  in  a 
foreign  country  the  personal  credit  of  the  owners,  for  necessary  repairs; 
and,  if  that  should  be  ineffectual,  a  power  to  pledge  the  ship  itself,  by 
an  instrument  of  hypothecation.  But  this  power  does  not  extend  to 
more  than  hypothecation, — well  known  *in  the  civil  law,  and  dis-  -+ ^ .9 
tinguished  from  a  mortgage,  as  well  as  a  pledge  or  pawn  at  com-  *■ 
mon  law ;  the  former  of  which  transfers  the  property ;  the  latter,  a 
lien  on  the  chattel,  and  is  void  without  actual  possession :  but  hypothe- 
cation gives  only  a  right,  to  be  enforced  against  the  subject  of  it,  through 
the  medium  of  process. 
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No  authority  has  been  cited,  nor  are  we  aware  of  any,  authorizing 
the  actual  transfer  of  the  property  by  the  master  by  way  of  mortgage, 
in  any  case.  The  instrument,  therefore,  in  this  case  could  not  be 
effectual  to  transfer  any  property  to  the  assured. 

The  master  having  the  power  of  hypothecation,  only  to  be  enforced 
against  the  ship  by  Admiralty  process,  the  first  question  is,  whether 
the  hypothecation  in  this  form  is  valid.  We  agree  with  the  Court  of 
Common  Fleas  in  their  opinion,  that  it  is  not;  and  therefore  my  Bro- 
ther Alderson  was  right  in  directing  the  issue  on  the  interest  to  be 
found  for  the  defendant. 

This  question  depends  upon  precedent  and  authority ;  and  we  think 
it  clearly  established  by  these,  that  it  is  essential  to  the  validity  of 
hypothecation,  that  the  sea  risk  should  be  incurred  by  the  lender,  and 
that  the  pledge  on  the  ship  should  take  effect  only  in  the  event  of  its 
safe  arrival.  In  the  cases  of  The  Nelson,  1  Hagg.  Adm.  Rep.  169, 
The  Atlas,  2  Hagg.  Adm.  Rep.  53,  both  before  Lord  Stowell,  it  was 
treated  as  clear,  and  in  the  argument  numerous  authorities  had  been 
cited  to  that  effect.(a)  On  the  appeal  in  the  case  of  The  Atlas,  the 
delegates  caused  a  search  to  be  made  in  the  registry,  and  found  only 
five  instances  of  bonds  excluding  maritime  risk ;  and  one  only  had  been 
brought  to  the  notice  of  the  Court  of  Admiralty,  and  in  that  the  point 
was  not  raised :  the  delegates  affirmed  the  decision  in  the  particular 
*4431  case'  w^^out  determining  the  principal  point,  on  *the  ground 
J  that  it  was  invalid  by  the  law  against  usury  in  the  East  Indies, 
if  it  was  not  so  by  the  maritime  law,  as  more  than  12  per  cent,  was 
required. 

In  the  subsequent  case,  however,  of  The  Emancipation,  1  W.  Rob. 
130,  Dr.  Lushington  considered  it  perfectly  clear  that  a  bottomry- 
bond  was  void,  if  it  could  not  be  collected  on  the  face  of  it  that  it  was 
subject  to  maritime  risk ;  and  we  consider  that  the  Court  of  Common 
Fleas  were  perfectly  right  in  so  holding. 

The  only  case  in  the  books  which  has  a  contrary  aspect,  that  of  San- 
sum  v.  Braggington,  1  Ves.  sen.  843,  is  an  unsatisfactory  authority, 
and  has  been  shown  to  be  so  in  the  judgment  of  the  Court  of  Common 
Fleas ;  and  we  think  with  that  court  also,  that  the  inclination  of  opi- 
nion of  Lord  Tenterden,(i)  expressed  on  the  supposed  authority  of  that 
case,  is  not  well  founded. 

We  therefore  hold  that  the  alleged  instrument  of  hypothecation  in 
this  case  is  void,  as  far  as  it  purports  to  give  any  right  in  or  against 
the  ship ;  and  so  the  assured  had  no  insurable  interest.  This  is  the 
only  question  now  before  us.  Whether,  if  the  instrument  was  valid  in 
point  of  law,  and  gave  a  right  to  seize  the  vessel,  this  would  constitute 


(a)  See  2  Hagg.  Adm.  Rep.  65. 

(6)  Abbott  on  Shipping,  8th  edit  p.  156. 
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an  insurable  interest,  is  very  questionable,  at  the  least ;  especially  in 
the  terms  in  which  the  subject  of  insurance  is  described  in  this  policy. 

In  giving  our  opinion  that  this  instrument  is  invalid,  in  hypothecating 
the  ship  absolutely,  we  must  not  be  supposed  to  intimate  a  doubt  that 
a  bottomry-bond  may  not  be  given  at  the  same  time  with,  and  as  a  col- 
lateral security  for,  bills  of  exchange  drawn  on  the  owner.  This  was 
clearly  laid  down  by  Dr.  Lushington,  in  the  case  of  The  Emancipation, 
on  the  authority  of  many  cases.  If  necessaries  can  be  provided  on 
the  personal  credit  of  the  owners,  or  on  a  bill  of  exchange  drawn  by 
the  master  *upon  them,  a  bottomry-bond  cannot  afterwards  be  r+AAA 
given  to  secure  the  same  debt,  because  the  necessity  of  hypothe-  *- 
eating  the  ship  is  the  condition  of  the  master's  authority  to  do  so :  The 
Augusta,  1  Dod.  Adm.  Eep.  233.  But  bills  of  exchange  may  be  drawn 
on  account  of  the  supply,  and  a  bottomry-bond  given  at  the  same  time, 
as  a  collateral  security,  in  this  sense,  that,  if  the  bills  of  exchange  are 
honoured, — The  Nelson,  1  Hagg.  Adm.  Rep.  174, — that  is,  accepted 
and  paid,  if  they  require  acceptance,  or  paid,  if  they  do  not,  as  the 
case  may  be, — the  bottomry  is  discharged,  and,  though  the  ship  arrive, 
the  maritime  interest  is  not  payable ;  if  dishonoured,  the  amount  is 
payable' on  arrival,  by  means  of  the  remedy  against  the  ship,  and,  in 
that  case,  with  maritime  interest :  The  Catherine,  3  Hagg.  Adm.  Hep. 
253 ;  The  Emancipation,  1  W.  Rob.  129 ;  The  Atlas,  1  W.  Rob.  421. 
So  that,  in  that  event,  if  the  bills  are  accepted,  the  creditor  would  have 
a  double  remedy, — one  against  the  person  of  the  debtor, — and  one 
against  the  ship.  But  the  law  forbids  the  creditor  to  have  a  direct 
remedy  on  the  band  itself  against  the  owner  as  well  as  the  ship,  and  it 
makes  it  essential  to  the  remedy  against  the  ship,  that  it  should  be  con- 
tingent on  its  safe  arrival ;  and  this  whether  maritime  interest  is  re- 
quired or  not. 

My  Brother  Erie  agrees  that  judgment  should  be  for  the  defendant, 
both  from  the  loss  not  being  total,  and  from  the  interest  of  the  plaintiff, 
if  any,  being  misdescribed.  But  he  docs  not  agree  that  the  master 
may  not  pledge  the  personal  credit  of  the  owner  and  hypothecate  the 
ship  in  case  of  need,  in  any  manner  he  may  choose. 

Judgment  affirmed. (a) 

(a)  See  the  cue  of  The  Ship  Packet,  S  Mason's  Rep.  V.  S.  255. 

Ross  v.  Ship  Active,  2  Wash.  C.  C.  Rep.  226 ;    Golden  Rose,  Bee,  131 ;  Joy  v.  Allen,  2  Wood- 
Ship  Lavinia  r.  Barclay,  1  Ibid.  49 ;  Patton  v.    bury  A  Minot,  303. 
The  Randolph,  Gilpin,  457;    Boreal  r.  The 
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SIXTEENTH  YEAB  OP  THE  REIGN  OF  QUEEN  VICTORIA.    1853. 


The  Judges  who  usually  sat  in  Banco  in  this  Term  were : 

Jervis,  C.  J.  Williams,  J. 

Cresswell,  J.  Talfourd,  J. 


WILLIAM  COLE  and  ELIZABETH,  his  Wife,  v.  GOBLE. 

April  26. 

A  testatrix,  seised  in  fee  of  certain  copyhold  hereditaments,  by  her  will,  dated  the  22d  of  May, 
1826,  devised  as  follows : — "  I  give  and  bequeath  unto  my  granddaughter  Mary  Anne,  the 
house  and  land,  with  all  the  rights  and  appurtenances  belonging  thereto,  situate  at  R. ;"  and, 
after  a  bequest  to  her  of  a  sum  of  2002.  due  on  a  bond,  she  proceeded  as  follows, — "  But,  in 
the  event  of  the  said  Mary  Anne  dying  without  having  any  lawful  i#**e,  it  is  my  will  that  the 
said  house  and  lands,  and  the  said  2002.,  do  revert  to  the  survivor  or  survivors  of  my  other 
granddaughters,  to  be  divided  between  them  share  and  share  alike  :" — Held,  that  Mary  Anne 
took  an  estate-tail  in  the  realty,  and  an  absolute  interest  in  the  200/. 

In  this  action,  by  the  consent  of  the  parties,  and  by  the  order  of 
Jervis,  C.  J.,  according  to  the  common  law  procedure  act,  1852,  15  & 
16  Vict.  c.  76,  s.  179,  the  following  case  was  stated  for  the  opinion  of 
the  court,  without  any  pleadings : — 

On  the  21st  of  January,  1853,  the  plaintiffs  agreed  to  sell  to  the 
defendant,  and  the  defendant  then  agreed  to  purchase  from  the  plain- 
tiffs, the  inheritance  in  fee-simple  of  certain  copyhold  hereditaments 
held  of  the  lord  of  the  manor  of  Pennard,  according  to  the  custom  of 
the  said  manor. 

After  the  making  of  the  agreement,  the  plaintiffs  furnished  to  the 
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defendant  an  abstract  of  their  title  to  the  *said  hereditaments ;  r^44ft 
and  the  defendant  has  since  objected  to  the  sufficiency  of  the  said  '- 
title,  and  refused  to  complete  the  purchase. 

The  title  of  the  plaintiffs  was  as  follows: — One  Sarah  Williams, 
being  seised  in  fee  of  the  said  hereditaments  according  to  the  custom 
of  the  said  manor,  did,  on  the  22d  of  May,  1826,  and  before  the  passing 
of  an  act  of  parliament,  &c,  intituled,  Ac, — 1  Vict.  c.  26, — make  and 
publish  her  last  will  and  testament  in  writing,  in  the  words  following, 
that  is  to  say, — "  I,  Sarah  Williams,  widow,  of  Lunnon,  in  the  parish 
of  Ilston,  in  the  county  of  Glamorgan,  do  make  this  my  last  will  and 
testament,  in  manner  and  form  following,  that  is  to  say,  I  commit  my 
body  to  the  earth,  to  be  buried  in  a  plain  and  decent  manner,  at  the 
discretion  and  direction  of  my  executors  hereinafter  named,  the  expense 
attending  which  funeral  to  be  paid  by  my  said  executors  out  of  the 
interest  due  on  a  bond  of  2002.  in  my  possession:  Also  I  give  and 
bequeath  unto  my  granddaughter  Mary  Anne  the  house  and  lands,  with 
all  the  rights  and  appurtenances  thereunto  belonging,  situate  at  Kittle, 
in  the  parish  of  Pennard :  And  also  I  give  to  my  said  granddaughter 
Mary  Anne  the  sum  of  200Z.  due  to  me  on  a  bond  in  my  possession : 
But,  in  the  event  of  the  said  Mary  Anne  dying  without  having  any 
lawful  issue,  it  is  my  will  that  the  said  house  and  lands,  and  the  said 
200/.,  do  revert  to  the  survivor  or  survivors  of  my  other  grandchildren, 
to  be  divided  between  them  share  and  share  alike :  Also  I  give  and 
bequeath  to  my  eldest  granddaughter,  Sarah  Selina,  the  yearly  sum  of 
72.,  to  be  paid  to  her  yearly  and  every  year  out  of  the  rents  and  profits 
arising  from  the  said  house  and  lands  at  Kittle ;  and,  in  the  event  of 
her  the  saql  Sarah  Selina  dying  without  any  lawful  issue,  the  above- 
mentioned  72.  yearly  arising  still  from  the  aforesaid  source  shall  revert 
to  the  survivor  or  survivors  of  my  grandchildren,  to  the  last  living  of 
them :  Also  I  '"give  and  bequeath  to  my  granddaughter  Jane  the  r*AAi 
sum  of  2712.  placed  in  the  Swansea  Old  Bank,  or  whatever  sum  '- 
of  money  may  arise  as  dividends  from  the  said  2712.:  Also,  I  give  and 
bequeath  to  the  said  granddaughter  Jane,  the  sum  of  1002.  due  to  me 
on  notes  of  hand  in  my  possession ;  and,  in  the  event  of  her  the  said 
Jane  dying  without  lawful  issue,  her  share  or  bequest  shall  be  equally 
divided  between  the  survivor  or  survivors  of  my  remaining  grandchild- 
ren :  Also,  I  give  and  bequeath  to  my  grandson  John  the  sum  of  302. : 
All  the  above  sums,  bequests,  and  legacies  are  to  be  paid  to  my  grand- 
children respectively  as  they  arrive  at  the  full  age  of  twenty-one,  and 
the  interest  of  each  respective  portion  or  bequest  to  be  applied  to  the 
maintenance  and  education  of  each  respectively,  until  they  arrive  at 
the  age  of  twenty-one :  I  also  appoint  and  ordain  my  son  John  to  be 
the  executor  of  this  my  last  will  and  testament ;  to  whom  also  I  give 
the  sum  of  5*.:  I  also  appoint  William  Morris,  of  Northells,  and  the 
Rev.  John  James,  to  be  trustees  over  my  said  grandchildren,  giving. 
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them  power  to  apply  the  different  bequests  and  legacies  for  the  benefit 
and  best  advantage  of  my  said  grandchildren,  in  the  event  that  they 
shall  see  any  neglect  on  the  part  of  the  executor  in  performing  the. 
purport  and  intent  of  this  my  will ;  and,  in  case  of  any  such  neglect 
or  apparent  misapplication  of  the  said  bequests,  that  the  trustees  have 
the  power  to  investigate  the  account,  and  to  manage  the  concern  for 
the  benefit  of  the  said  grandchildren,  and  to  give  a  satisfactory  account 
of  their  trust :  Revoking,  disannulling,  and  disallowing  every  former 
will  and  testament,  I  appoint  this  to  be  my  last  will. 

"  Signed,  sealed,  published,  and  declared  in  our  presence 
and  in  the  presence  of  each  other,  we  the  three  witnesses  do 
testify  the  signature  and  declaration  of  the  testatrix,  this 
22d  day  of  May,  1826." 

*4481      *"^e  Ba^  w^  waa  ^y  executed  and  attested  according  to  the 
-J  laws  then  in  force  concerning  laws  of  real  property. 

The  said  Sarah  Williams  died  seised  of  the  said  house  and  lands  with- 
out revoking  her  said  will. 

The  said  house  and  lands  in  the  will  mentioned  are  the  said  heredita- 
ments the  subject  of  the  above-mentioned  agreement  between  the  plain- 
tilfe  and  the  defendant. 

After  the  death  of  the  said  Sarah  Williams,  one  William  Jones  and 
the  said  Mary  Anne,  being  the  said  testatrix's  goddaughter  Mary 
Anne  in  the  said  will  mentioned,  and  then  the  wife  of  the  said  William 
Jones,  were,  according  to  the  custom  of  the  said  manor,  duly  admitted 
tenants  to  the  said  hereditaments  under  the  said  devise. 

In  1843,  the  said  William  Jones  and  Mary  Anne,  his  wife  (the  said 
Mary  Anne  having  been  first  privately  examined  by  the  deputy-steward 
of  the  said  manor,  and  freely  and  voluntarily  consenting  thereto),  in 
consideration  of  1602.  to  the  said  William  Jones  paid  by  the  plaintiff, 
being  then  sole  and  unmarried,  did,  for  the  purpose  of  docking  and 
barring,  and  so  as  to  dock  and  bar,  all  estates-tail,  and  all  reversions 
and  remainders  expectant  thereon,  in  the  said  hereditaments,  surrender 
the  said  hereditaments  into  the  hands  of  the  lord  of  the  said  manor,  by 
the  hands  of  the  said  deputy-steward,  according  to  the  custom  of  the 
said  manor,  To  the  use  of  the  said  Elizabeth,  her  customary  heirs  and 
assigns,  for  ever,  to  be  holden  at  the  will  of  the  lord,  according  to  the 
custom  of  the  said  manor,  discharged  from  all  estates-tail,  and  all 
reversions  and  remainders  expectant  thereon :  and  thereupon  the  said 
Elizabeth  was  duly  admitted  tenant  to  the  said  hereditaments,  according 
to  the  custom  of  the  said  manor. 

*44Q1  ^e  defendant  having  objected,  that,  under  the  will  of  *the 
■■  said  Sarah  Williams,  the  said  Mary  Anne  took  only  an  estate  for 
life  in  the  said  hereditaments,  the  question  for  the  opinion  of  the  court 
•was, — whether  the  said  Mary  Anne  took  an  estate  for  life  or  an  estate- 
tail  in  the  said  hereditaments,  under  the  will  of  the  said  Sarah  Williams. 
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Lush,  for  the  plaintiff. — The  first  devise  to  the  testatrix's  grand- 
daughter, Mary  Anne,  gave  her  an  estate-tail  in  the  copyhold  lands. 
If  the  devise  had  been,  to  Mary  Anne  and  the  heirs  of  her  body,  she 
would,  according  to  the  rule  in  Shelley's  Case,  1  Co.  Rep.  98,  have 
taken  an  estate-tail :  and  it  is  equally  clear  that  a  devise  by  implica- 
tion to  "issue,"  is  equivalent  to  a  devise  to  "heirs  of  the  body." 
"  Issue"  embraces  all  the  descendants,  unless  there  is  something  in  the 
context  to  show  that  the  testator  intended  it  to  be  limited  to  a  class. 
In  the  present  case,  the  intention  of  the  testatrix  is  manifestly  that 
her  other  grandchildren  should  not  take,  go  long  as  there  are  any  issue 
of  Mary  Anne :  and  the  only  way  of  carrying  that  intention  into  effect, 
is,  by  giving  Mary  Anne  an  estate-tail.  All  the  authorities  upon  the 
subject  are  collected  in  Jarman  on  Wills,  Vol.  II.  p.  417,  where  the 
rule  that  learned  author  deduces  from  them  is  thus  expressed : — "  An- 
other question,  which  often  occurs  in  the  construction  of  words  import- 
ing a  failure  of  issue,  is,  whether  they  refer  to  issue  indefinitely  (t.  e. 
to  a  failure  of  issue  at  any  time),  or  to  a  failure  of  issue  at  the  death. 
Upon  this  depends  their  operation  to  confer  an  estate-tail ;  for,  it  is 
only  when  the  words  denote  an  extinction  of  the  specified  issue,  irre- 
spective of  time  or  any  collateral  circumstance,  that  they  create  such 
an  estate.  Few  points  of  testamentary  construction  have  come  more 
frequently  under  discussion  than  this ;  which  has  arisen,  in  a  great  de- 
gree, from  the  discrepancy  between  the  popular  acceptation  and  the 
legal  sense  of  the  phrase  in  ^question,  and  the  consequent  wil- 
lingness to  admit  grounds  for  departing  from  the  technical  doc- 
trine. In  ordinary  language,  when  a  testator  gives  an  estate  to  a  per- 
son and  his  heirs,  with  a  limitation  over  in  case  of  his  dying  without 
issue,  he  means  that  the  devisee  shall  retain  the  estate,  if  he  leaves 
issue  surviving  him,  and  not  otherwise ;  and  where  the  phrase  is,  in 
case  the  first  taker  die  before  he  has  any  issue,  or  if  he  has  no  issue 
the  intention  probably  is,  that  the  estate  shall  belong  absolutely  to  the 
devisee,  on  his  having  issue  born.  But  the  established  legal  interpre- 
tation of  these  several  expressions  is  different ;  for,  it  has  been  long 
settled  (though  tjie  rule,  it  will  be  remembered,  now  applies  only  to 
wills  made  before  the  year  1838),  that  words  referring  to  the  death  of 
a  person  without  issue,  whether  the  terms  be,  'if  he  die  without  issue,' 
*if  he  have  no  issue,9  or  'if  he  die  before  he  has  any  issue,9  or  'for 
want,9  or  <  in  default  of  issue,9  unexplained  by  the  context,  and  whether 
applied  to  real  or  to  personal  estate  (notwithstanding  the  distinction 
taken  between  these  two  species  of  property  in  some  of  the  early  cases), 
are  construed  to  import  a  general  indefinite  failure  of  issue,  i.  e.  a 
failure  or  extinction  of  issue  at  any  period.99  There  is  nothing  in  the 
context  here  to  induce  the  court  to  hold  that  "  issue"  was  used  in  any 
other  than  its  ordinary  legal  sense  of  heirs  of  the  body. 

Badeley,  contrtt. — Under  the  will  in  question,  the  testatrix's  grand- 
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daughter,  Mary  Anne,  takes  only  a  like  estate.  A  contrary  construc- 
tion would  fail  to  effectuate  the  manifest  intention  of  the  testatrix, 
which  the  court  will  always  do  as  nearly  as  may  be.  The  first  devise 
is  clearly  a  devise  for  life  only.  Then  follows  a  bequest  to  Mary  Anne 
of  a  sum  of  2002.  due  to  the  testatrix  on  a  bond :  and  then  come  the 
words,  "  but,  in  the  event  of  the  said  Mary  Anne  dying  without  having 
any  lawful  issue,  it  is  my  will  that  the  said  house  and  lands,  and 
*4^n  *^e  8a^  200Z.,  do  revert  to  the  survivor  or  survivors  of  my 
-*  other  grandchildren,  to  be  divided  between  them  share  and  share 
alike."  If  the  construction  contended  for  on  the  part  of  the  plaintiff  be 
allowed  to  prevail,  the  intention  of  the  testatrix  is  clearly  frustrated  so 
far  as  concerns  the  2002.,  for  in  that  case,  Mary  Anne  becomes  the 
absolute  owner  of  it.  That  inconvenience  affords  some  evidence  of 
intention.  [Jbrvis,  C.  J. — On  the  other  hand,  there  is  this  inconveni- 
ence resulting  from  the  construction  you  are  contending  for,  viz.  that, 
if  Mary  Anne  had  a  child,  who  married  and  had  children,  if  Mary 
Anne  died  leaving  no  child,  her  grandchildren  would  not  take.]  It  is 
more  probable  that  the  testatrix  intended  to  benefit  her  grandchildren 
in  esse,  rather  than  great-grandchildren  in  posse.  The  words  create 
only  an  estate-tail  by  implication,  if  at  all :  and,  unless  the  court  finds 
itself  absolutely  fettered  by  precedent,  there  are,  it  is  submitted,  words 
in  this  will  which  will  justify  them  in  construing  the  intention  other- 
wise. No  case  is  to  be  found  where  the  words  are  precisely  similar  to 
these, — dying  without  having  lawful  issue.  It  is  said  that  "issue"  is 
equivalent  to  "heirs  of  the  body."  That,  however,  is  not  so  :  it  may 
mean  one  thing  or  another,  according  to  the  context, — one  class  of 
descendants  or  another.  In  Slater  v.  Dangerfield,  15  M.  &  W.  263, 
272,f  Parke,  B.,  says :  "  The  word  <  issue'  in  a  will,  primfi  facie  means 
the  same  thing  as  <  heirs  of  the  body/  and  is  to  be  construed  as  a  word 
of  limitation ;  but  this  primfi  facie  construction  will  give  way,  if  there 
be  on  the  face  of  the  will  sufficient  to  show  that  the  word  was  intended 
to  have  a  less  extended  meaning,  and  to  be  applied  only  to  children,  or 
to  descendants  of  a  particular  class,  or  at  a  particular  time."  That 
precisely  applies  here.  [Williams,  J. — What  were  the  words  of  the 
devise  there  ?]  "  I  give  and  devise  unto  my  grandsdfT,  George  Danger- 
field,  all  those  three  freehold  messuages,  &c.  &c,  to  hold  the  same  unto 

♦4^91  *an^  t0  ^e  U8e  °^  my  gran^80n>  George  Dangerfield,  for  and 
•"  during  the  term  of  his  natural  life;  and,  from  and  immediately 
after  his  decease,  I  do  give  and  devise  the  same  unto  and  to  the  use  of 
all  and  every  the  lawful  issue  of  my  said  grandson,  George  Dangerfield, 
their  heirs  and  assigns  for  ever,  equally,  as  tenants  in  common,  and 
not  as  joint-tenants,  when  and  as  he,  she,  or  they  shall  attain  his,  her, 
or  their  age  or  ages  of  twenty-one  years."  The  learned  Baron  in  that 
pase  proceeds, — "  When  it  was  once  established  that  a  devise  to  a  man 
and  his  issue,  means  the  same  thing  as  a  devise  to  him  and  the  heirs  of 
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his  body,  it  might  have  appeared  reasonable  to  hold  that  all  the  rules 
of  construction  applicable  to  the  latter  words  were  applicable  to  the 
former  also ;  considering  the  great  importance  of  abiding  by  general 
rules  in  the  interpretation  of  wills,  with  the  view  of  attaining  as  much 
certainty  and  uniformity  of  decision  as  the  subject  admits  of.  •  But  the 
courts  have  been  less  reluctant  to  narrow  the  primfi  facie  meaning  of 
the  word  <  issue,'  than  of  the  words  <  heirs  of  the  body/  and  have  done 
so  in  some  cases,  so  nearly  resembling  the  present,  and  so  incapable  of 
being  distinguished  from  it  on  any  satisfactory  ground,  that  we,  with- 
out deciding  what  the  construction  would  have  been,  if  the  words 
« heirs  of  the  body'  had  been  used,  feel  ourselves  bound  to  take 
the  same  course,  and  to  hold  that  the  grandson,  George  Danger-field, 
took  an  estate  for  life.  The  case  of  Greenwood  v.  Rothwell,  6 
M.  &  G.  628  (E.  C.  L.  R.  vol.  46),  6  Scott  N.  R.  670,  is  precisely  in 
point.  That  was  a  devise  to  J.  G.  for  his  life,  and,  after  his  decease, 
to  all  and  every  the  issue  of  his  body,  as  tenants  in  common,  and 
the  heirs  of  such  issue.  Under  this  devise,  the  Court  of  Common 
Pleas  decided  that  J.  G.  took  an  estate  for  life  only.  That  case 
is  a  distinct  authority  for  holding,  that,  where  there  is  a  devise  to 
one  for  life,  with  remainder  to  his  issue  as  tenants  in  common,  with  a 
♦limitation  to  the  heirs  general  of  the  issue,  the  issue  take  as  r*4rq 
purchasers  in  fee.  It  would  be  impossible  for  us  to  decide,  in  the  "■ 
case  before  us,  that  the  grandson  took  an  estate-tail,  without  at  the  same 
time  overruling  the  caae  of  Greenwood  v.  Rothwell.  All  the  circum- 
stances there  indicating  that  the  word  issue  was  used  as  a  word  of  pur- 
chase, and  not  of  limitation,  occur  also  in  the  case  before  us,  with  the 
further  circumstance,  that,  in  the  present  case,  the  parties  to  take  under 
the  description  of  issue,  are  only  to  take  when  and  as  they  attain  the 
age  of  twenty-one  years,  which  brings  the  case  very  closely  within  the 
principle  of  Merest  v.  James,  1  Brod.  k  B.  484  (E.  C.  L.  R.  vol.  5),  4 
J.  B.  Moore,  327  (E.  C.  L.  R.  vol.  4),  where  a  gift  over,  in  case  of  the 
issue  .dying  under  twenty-one,  was  of  itself  held  sufficient  to  show  that 
the  word  issue  was  used  in  its  limited,  and  not  its  general  sense. 
Whether  the  decision  in  that  case  was  quite  satisfactory,  is  not  now  the 
question ;  but  it  would  be  a  strong  thing,  where,  as  in  the  present  case, 
we  find,  as  well  the  qualification  which  in  Greenwood  v.  Rothwell  was 
sufficient  to  induce  the  court  to  treat  the  word  issue  as  a  word  of  pur- 
chase, as  also  the  circumstances  which  in  Merest  v.  James  were  con- 
sidered to  have  the  same  effect,  to  hold  that  both  those  cases  are  to  be 
disregarded,  and  that,  acting  upon  some  supposed  rule  of  law,  the  more 
extended  and  legitimate  meaning  of  the  word  issue  must  be  adhered  to." 
[Williams,  J. — That  case,  and  all  the  cases  referred  to,  are  cases  where 
the  limitations  were  inconsistent  with  the  devolution  of  an  estate-tail. 
There  is  no  such  difficulty  here.]  The  courts  have  made  a  pointed  dis- 
tinction between  "leaving"  and  " having,"  the  latter  being  applied  to 
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the  time  of  the  death :  Weakley  d.  Knight  v.  Rugg,  7  T.  R.  322. 
[Crbsswbll,  J. — "  Leaving "  points  at  the  period  of  death.(a)]  The 
♦4. ^4.1  courts  have  Put  an  Artificial  meaning  upon  the  word  "leaving," 
*  but  they  have  not  done  so  with  respect  to  "  having."  There  are 
many  authorities  to  show  that  "issue"  is  to  be  interpreted  to  mean 
"  children,"  and  not  "  heirs  of  the  body."  Thus,  in  Edwards  v.  Edwards, 
12  Beavan,  97,  the  testator  gave  the  residue  of  his  estate  to  trustees, 
upon  trust,  in  case  his  daughter  Mary  should  marry,  then  "  to  place  out 
and  secure  the  sum  of  1000Z.  in  such  manner  that  she  should  receive  the 
interest  thereof  to  her  own  sole  and  separate  use  during  her  life,  and 
the  principal  sum  of  1000/.  to  be  divided  equally  among  her  lawful 
issue,  but,  in  default  of  such  issue,  then  that  the  said  1000Z.  should 
revert  to,  and  again  make  part  of,  the  residue  of  his  estate :"  and  it 
was  held  that  "lawful  issue"  there  meant  "children,"  and  that  to  the 
exclusion  of  "  grandchildren"  born  prior  to  the  period  of  distribution. 
In  Exel  v.  Wallace,  2  Ves.  sen.  118,  Sir  John  Strange,  M.  R.,  says': 
"  The  court  always  inclines  to  favour  that  construction  which  supports 
the  limitation  over,  if  it  can  be  done ;  and  has  laid  hold  of  all  oppor- 
tunities of  referring  it  to  a  want  of  issue  at  the  time  of  the  death ;  as, 
where  the  words  are  leaving  no  issue,  &c. ;  the  court  has  there  in  the 
construction  supplied  the  words  then  living,  to  answer  the  intent,  and 
support  the  remainder  over :  for  which  Atkinson  v.  Hutchinson,  3  P. 
Wms.  258,  and  cited  in  Sabbarton  v.  Sabbarton,  Tal.  56,  is  very  strong." 
And  see  Nicholls  v.  Hooper,  1  P.  Wms.  197,  Target  v.  Gaunt,  1  P. 
Wms.  432,  and  Pinbury  v.  Elkin,  1  P.  Wms.  563.  Lord  Kenyon,  in 
Porter  v.  Bradley,  3  T.  R.  146,  expresses  a  doubt  as  to  the  soundness 
of  the  doctrine  of  Forth  v.  Chapman,  1  P.  Wms.  663,  where  it  is  laid 
down,  that,  where  the  phrase  is  "  leaving  no  issue,"  it  means,  as  applied 
to  real  estate,  an  indefinite  failure  of  issue,  but,  in  reference  to  personal 
estate,  it  imports  a  failure  of  issue  at  the  death.  [Williams,  J. — That 
♦l^TI  ^ou")*  ^as  been  as  completely  stifled  as  *any  thing  possibly  could 
J  be.  Lord  Ellenborough  said  that  Lord  Kenyon  himself  had 
often  acted  upon  the  rule.(J)]  The  rule,  at  the  present  day,  no  doubt,  is 
as  laid  down  in  Forth  v.  Chapman ;  but  the  court  will  not  unadvisedly 
extend  it.  The  question  is  one  upon  which  serious  doubts  have  been 
entertained  by  conveyancers  of  eminence. 

Lush  was  not  called  upon  to  reply. 

Jervis,  C.  J. — With  the  greatest  possible  respect  for  the  opinions 
and  deference  to  the  doubts  of  the  eminent  conveyancers  who  have 
caused  this  case  to  be  brought  before  us,  I  must  confess  I  think  the 
language  of  the  will  is  quite  plain  and  free  from  difficulty.  I  think 
the  testatrix's  granddaughter,  Mary  Anne,  took  an  estate-tail  in  the 
copyholds  in  question,  and  consequently  that  the  plaintiffs  made  out  a 

(a)  See  J&nntn  on  Wills,  voL  I.,  pp.  499,  500 ;  toL  IL,  p.  114. 
(6)  And  tee  Daintry  v.  Daintry,  6  T.  R.  814. 
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good  title.  No  doubt,  it  is  the  duty  of  the  court,  in  construing  a  will, 
as  far  as  may  be  to  xsarry  into  effect  the  intentions  of  the  testator ; 
bat  that  must  be  done  by  giving  a  definite  and  consistent  meaning  to 
the  words  used,  and  not  by  construing  technical  language  differently, 
according  to  the  condition  of  the  person  using  it.  It  is  not  disputed 
that  the  first  clause  in  this  will, — "I  give  and  bequeath  unto  my 
granddaughter,  Mary  Anne,  the  house  and  lands,  with  all  the  rights 
and  appurtenances  thereunto  belonging,  situate,  &c," — would  give  her 
an  estate  for  life  only.  But  the  question  is,  whether  the  clause  follow- 
ing the  bequest  of  the  2002.  to  her, — "  but,  in  the  event  of  the  said 
Mary  Anne  dying  without  having  any  lawful  issue,  it  is  my  will  that 
the  said  house  and  lands,  and  the  said  2002.,  do  revert  to  the  survivor 
or  survivors  of  my  other  grandchildren,  to  be  divided  between  them  share 
and  share  ♦alike," — does  not  by  implication  give  her  an  estate-tail.  r*4r/» 
I  think  it  does.  Mr.  Badefoy  says  that  the  necessary  conse-  *■ 
quence  of  that  construction  is,  that  the  intention  of  the  testatrix  that 
the  2002.  should  go  over  to  her  other  grandchildren,  will  be  defeated, 
inasmuch  as  Mary  Anne  would  have  acquired  an  absolute  and  indefea- 
sible interest  in  it.  On  the  other  hand,  if  we  were  to  hold  that  Mary 
Anne  took  a  life-estate  only,  if  she  died  leaving  no  children,  but  leaving 
grandchildren,  the  latter  would  not  take  under  the  will.  That  state 
of  things  clearly  is  as  much  out  of  the  contemplation  of  the  testatrix, 
as  that  the  2002.  should  absolutely  and  at  once  vest  in  Mary  Anne. 
If  the  words  «  and  the  heirs  of  her  body"  had  been  used,  an  estate- 
tail  would  undoubtedly  have  been  created.  The  intention  of  a  testa- 
tor is  to  be  ascertained  according  to  the  legal  meaning  of  the  words  he 
has  used :  we  are  not  at  liberty  to  indulge  in  speculation  as  to  the 
sense  in  which  he  understood  what  he  has  written.  The  question  here 
is,  whether,  by  "  dying  without  having  any  lawful  issue,"  the  testatrix 
meant  to  refer  to  an  indefinite  failure  of  issue :  for,  if  so,  an  estate-tail 
is  created.  Mr.  Badeley  concedes,  that,  if  the  words  had  been  "  dying 
without  leaving  issue,"  Mary  Anne  would  have  taken  an  estate-tail : 
but  he  says,  that,  "  without  having  lawful  issue,"  means  having  issue 
at  the  time  of  her  death ;  and  for  this  he  cites  Weakley  d.  Knight  v. 
Rugg,  7  T.  R.  322.  That  case,  however,  does  not  seem  to  me  to  sup- 
port the  position  for  which  it  is  cited ;  for,  though  Lord  Kenyon  there 
says,  « the  meaning  of  the  word  <  leaving'  is  essentially  different  from 
that  of  < having,'"  and  Lawrence,  J.,  says,  "'having*  refers  to  the 
time  of  the  death ;"  yet  the  judgment  of  the  court  was  the  reverse, — 
they  holding  that  the  clause  "  but,  if  she  died  without  having  child  or 
children,"  meant  without  having  had.  Though  true  it  is  that  "  without 
having  lawful  issue"  is  capable  of  two  meanings,  when  applied  to  realty 
it  means  a  general  ♦indefinite  failure  of  issue;  though,  when  r*^* 
applied  to  personalty,  it  means  leaving  at  the  time  of  the  death.  *- 
I  am  therefore  of  opinion  that  Mary  Anne  took  an  estate-tail  under 
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the  will  in  question,  and  consequently  that  the  plaintiff  is  entitled  to 
a  verdict. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.  If  this  will  had 
related  to  real  property  only,  no  person  could  have  entertained  a  doubt 
that  the  words  are  sufficient  to  convey  an  estate-tail.  The  testatrix 
probably  mistakenly  supposed  that  personal  property  could  be  limited 
in  the  same  way  as  realty.  But  that  mistake  cannot  affect  or  control 
the  construction  of  the  will. 

Williams,  J. — I  am  of  the  same  opinion.  This  is,  in  effect,  nothing 
more  or  less  than  a  devise  to  a  person  and  her  issue,  which  beyond  all 
doubt  gives  her  an  estate-tail.  Judgment  for  the  plaintiff. 
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The  119th  section  of  the  London  small  debts  extension  act,  15  £  16  Vict.  e.  lxxvii.,  is  not  re- 
pealed by  the  120th  section,  the  latter  provision  not  being  necessarily  inconsistent  with  the 
former, — the  combined  effect  of  the  two  being,  that,  if  the  plaintiff,  in  an  action  on  contract  in 
the  superior  court,  for  which  a  plaint  might  hare  been  entered  in  the  local  court,  recovers 
20/.,  and  not  more  than  502.  (or  less  than  bl.  in  tort)  a  tuggeetion  may  be  entered  to  deprive  him 
of  costs :  but  that,  if  he  recovers  less  than  20/.  in  an  action  on  contract  (not  being  an  action 
for  breach  of  promise  of  marriage),  or  less  than  51.  in  -trespass,  trover,  or  case  (not  being  an 
action  for  malicious  prosecution,  libel,  slander,  criminal  conversation,  or  seduction),  he  loses 
his  costs  absolutely,  unless  the  judge  certifies  under  the  121st  section. 

Assumpsit  on  a  bill  of  exchange,  by  endorsee  against  endorser. 
The  plaintiff  having  obtained  a  verdict  for  271.  14*., 

Pater%ony  for  the  defendant,  moved  for  a  suggestion,  under  "  The 
London  (City)  Small  Debts  Extension  Act,  1852,"— 15  &  16  Vict.  c. 
lxxvii.  s.  119,  to  deprive  the  plaintiff  of  costs.  That  section,  like  the 
129th  section  of  the  general  county-court  act,  9  &  10  Vict.  c.  95, 
enacts,  "  that  if  any  action  shall  be  commenced,  after  the  commence- 
ment of  this  act,  in  any  of  her  Majesty's  superior  courts  of  record, 
for  any  cause  other  than  those  lastly  hereinafter  specified(a)  for  which 
a  plaint  might  have  been  entered  in  the  court  holden  under  the  provi- 
sions of  this  act,  and  a  verdict  shall  be  found  for  the  plaintiff  for  a 
*4W1  8um  no*  more  ^an  50Z.(6)  if  the  said  *action  is  founded  on  con- 
J  tract,  or  less  than  52.  if  it  be  founded  on  tort,  the  said  plaintiff 
shall  have  judgment  to  recover  such  sum  only,  and  no  costs ;  and  if  a 

(a)  Sect  119,  like  the  128th  section  of  the  9  k  10  Vict  c.  95,  save  that  it  omits  the  words  "or 
where  the  cause  of  action  did  not  arise  wholly  or  in  some  material  point  within  the  jurisdiction 
of  the  court  within  which  the  defendant  dwells  or  carries  on  his  business  at  the  time  of  the 
action  brought,"  at  the  asterisk,— enacts  "  that  aU  actions  and  proceedings  which  before  the 
commencement  of  this  act  might  have  been  brought  in  any  of  Her  Majesty's  superior  courts  of 
record,  where  the  plaintiff  dwells  more  than  twenty  miles  from  the  defendant,  or  where  any 
officer  of  the  court  holden  under  the  provisions  of  this  aet  shall  be  a  party,  except  in  respect  of 
any  claim  to  any  goods  and  chattels  taken  in  execution  of  the  process  of  the  court,  or  the  pro- 
ceeds or  value  thereof,  may  be  brought  and  determined  in  any  such  superior  court,  at  the  election 
of  the  party  suing  or  proceeding,  as  if  this  aot  had  not  been  passed." 

(6)  "Less  than  20/."  in  the  former  act. 
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verdict  shall  not  be  found  for  the  plaintiff,  the  defendant  shall  be 
entitled  to  his  costs  as  between  attorney  and  client,  unless  in  either 
case  the  judge  who  shall  try  the  cause  shall  certify  on  the  back  of  the 
record  that  the  action  was  fit  to  be  brought  in  a  superior  court." 

The  affidavit  upon  which  the  motion  was  founded,  stated,  that,  at  the 
time  of  the  commencement  of  the  action,  the  defendant  dwelt  and 
resided  at  No.  14,  John  Street,  Minories,  in  the  city  of  London,  and 
within  the  jurisdiction  of  the  local  court  holden  under  the  provisions 
of  the  above  act  of  15  k  16  Vict.  c.  lxxxvii.,  and  that,  at  the  time  of 
the  commencement  of  the  action,  the  plaintiff  dwelt  at  No.  344,  Regent 
Street,  in  the  county  of  Middlesex,  within  twenty  miles  from  the 
defendant's  said  residence;  that  the  action  was  a  plea  of  personal 
action  founded  on  contract  where  the  debt  claimed  was  not  more  than 
50 J.,  but  only  272.  12*.,  being  an  action  against  the  defendant  as 
endorsee  of  a  bill  of  exchange,  and  for  which  cause  of  action  a  plaint 
might  have  been  entered  in  the  local  court  holden  under  the  provisions 
of  the  above  act ;  that  the  action  was  commenced  on  the  25th  of  Novem- 
ber, 1852,  and  after  the  commencement  of  the  London  (City)  Small 
Debts  Extension  Act,  1852;  that  a  verdict  was  found  for  272.  14*., 
and  no  more ;  that,  before  and  at  the  time  of  the  commencement  of 
this  action,  a  court  was  established,  constituted,  and  holden  in  and  for 
the  city  of  London,  and  the  liberties  thereof,  under  and  by  virtue  of 
the  provisions  of  the  act  of,  &c,  to  which  said  court  the  defendant  was 
liable  to  be  summoned  by  plaint  for  the  cause  of  action  for  and  in 
respect  of  which  this  action  was  brought ;  that,  at  the  time  of  the  com- 
mencement of  this  action,  the  plaintiff  did  not  dwell  more  *than 
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the  plaintiff  nor  the  defendant,  at  the  time  of  the  commencement  of 
this  action,  was  an  officer  of  the  said  court  holden  in  the  said  city  of 
London  under  the  provisions  of  the  said  act ;  that  this  action  is  not  an 
action  in  which  title  to  any  corporeal  or  incorporeal  hereditaments,  or 
to  any  tithe,  toll,  fair,  market,  or  franchise,  was  or  could  be  in  question, 
or  in  which  the  validity  of  any  devise,  bequest,  or  limitation  under  any 
will  or  settlement  might  or  could  be  or  was  disputed,  or  an  action  for 
any  libel  or  slander,  o^for  criminal  conversation,  or  for  seduction,  or 
for  breach  of  promise  of  marriage ;  and  that  the  judge  who  tried  the 

1  cause  did  not  certify  on  the  back  of  the  record  that  the  action  was  fit 

If  to  be  brought  in  the  superior  court. 

The  application  had  previously  been  made  to  Talfourd,  J.,  at  Cham- 
bers, where  it  was  admitted,  on  the  part  of  the  plaintiff,  that  the 
defendant  had  made  out  a  case  for  a  suggestion  under  s.  119 ;  but  it 
was  insisted  that  that  section  was  virtually  repealed  by  the  120th, 
which,  substantially  adopting  the  language  of  the  11th  section  of  the 
general  county  courts  extension  act,  13  &  14  Vict.  c.  61,  enacts, 
"  that,  if  in  any  action  commenced  after  the  passing  of  this  act  in  any 
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of  Her  Majesty's  superior  courts  of  record,  in  covenant,  debt,  detinue, 
or  assumpsit,  not  being  an  action  for  breach  of  promise  of  marriagfc, 
the  plaintiff  shall  recover  a  sum  less  than  201, (a)  or,  if  in  any  action, 
commenced  after  the  passing  of  this  act  in  any  of  Her  Majesty's 
superior  courts  of  record,  in  trespass,  trover,  or  case,  not  being  an 
action  for  malicious  prosecution,  or  for  libel,  or  for  slander,  or  for 
criminal  conversation,  or  for  seduction,  the  plaintiff  shall  recover  a  sum 
*4fiil  *e8S  ^an  5l-{fy  the  plaintiff  shall  have  judgment  to  recover  *sucb 
-J  sum  only,  and  no  costs,  except  in  the  cases  hereinafter  pro* 
vided,(c)  and  except  in  the  case  of  a  judgment  by  default ;  and  it  shall 
not  be  necessary  to  enter  any  suggestion  on  the  record  to  deprive  such 
plaintiff  of  costs,  nor  shall  any  such  plaintiff  be  entitled  to  costs  by 
reason  of  any  privilege  as  attorney  or  officer  of  such  court  or  other- 
wise." 

Jervis,  C.  J.— How  can  w«  say  that  the  one  provision  is  repealed 
by  the  other,  when  both  received  the  Royal  assent  at  the  same  moment  ? 
The  119th  section  may  have  got  in  by  accident,  or  it  may  be  by  design. 
But  there  it  is.  In  truth,  however  inconvenient  it  may  be  to  have  a 
different  measure  of  justice  for  the  city  of  LondoA,  from  that  which 
applies  to  the  country  at  large,  these  two  sections  are  not  inconsistent 
with  each  other.  The  effect  of  the  two  is  simply  this, — under  s.  120, 
the  plaintiff,  without  a  suggestion,  loses  his  costs  if  he  recovers  less 
than  20J.  in  contract,  or  51.  in  tort ;  but,  under  s.  119,  the  plaintiff, 
recovering  less  than  502.  in  contract,  or  51.  in  tort,  may  be  deprived 
of  costs  by  means  of  a  suggestion. 

Pulling  showed  cause  in  the  first  instance. — It  must  be  conceded, 
that,  read  by  itself,  the  119th  section  would  entitle  the  defendant  to  a 
suggestion  in  this  case :  but  it  is  submitted  that  that  section  is  so  can- 
trolled  and  modified  by  the  120th  section,  that  it  is  impossible  for  the 
court  to  give  any  effect  to  it.  In  Bacon's  Abridgment,  Statute,  (I)  2, 
it  is  said,  "the  general  words  in  one  clause  of  a  statute  may  be 
restrained  by  the  particular  words  in  a  subsequent  clause  of  the  same 
statute," — citing  The  King  v.  The  Archbishop  of  Armagh,  8  Mod.  8. 
*4fi91  -A.?*"1*  "  ^  a  proviso  in  a  statute  be  directly  contrary  to  the 
J  *purview  of  the  statute,  the  proviso  is  good,  and  not  the  purview ; 
because  it  speaks  the  later  intentbn  of  the  legislators," — citing  The 
Attorney-General  v.  The  Governors  of  Chelsea  Water  Works,  Fitzg. 
195,  where  it  was  compared  to  a  will,  in  which  the  latter  part,  if  incon- 
sistent with  the  former,  shall  supersede  and  revoke  it.  [Jervis,  C.  J. 
— The  two  clauses  may  stand  together,  though  not  quite  so  consistently 
as  might  be  wished.]  The  cases  of  actions  for  malicious  prosecution, 
libel,  slander,  criminal  conversation,  and  seduction,  are  excepted  out 

(a)  "Not  exceeding  20*./'  in  the  13  A  14  Vict  e.  61,  8.  11. 
(6)  "Not  exceeding  bl,"  in  the  13  &  U  Vict  o.  61,  8.  11. 
(c)  Bj  88.  121, 122. 
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of  the  120th  section,  but  not  out  of  the  119th,  [Jervis,  C.  J. — In 
actions  of  that  sort,  where  the  plaintiff  recovers  42. 19*.,  he  will  get  his 
costs  under  s.  120 ;  but,  under  s.  119,  he  will  lose  them,  upon  a  sugges- 
tion.] The  effect  of  that  would  be  to  render  the  exception  in  s.  120 
wholly  inoperative.  If  this  120th  section  had  been  found  in  a  sub- 
sequent statute,  even  of  the  same  session,  it  clearly  would  have  repealed 
the  119th  section.  [Jervis,  C.  J. — That  may  be  so.]  The  last 
expressed  intention  of  the  legislature  is  that  which  is  to  prevail,  where 
the  two  are  inconsistent  or  repugnant :  Paget  v.  Foley,  2  N.  C.  679,  3 
Scott,  120.  There,  the  42d  section  of  the  3  &  4  W.  4,  c.  27,  was  held 
to  be  virtually  repealed  by  the  3d  section  of  the  3.4  4W.  4,  c.  42. (a) 
In  Ex  parte  Carruth&rs,  9  East,  44,  it  was  held  that  the  statute  13  G.  2, 
c.  28,  s.  5,  exempting  from  the  impress  service  any  harpooner,  &c,  or  sea- 
man  in  the  Greenland  fishery  trade,  is  impliedly  repealed  by  the  statute 
26  G.  3,  c.  41,  s.  17,  which  exempts  such  harpooner,  &c,  whose  name 
shall  be  inserted  in  a  list  required  to  be  delivered  on  oath  by  the  owner 
of  the  vessel  to  the  collector  of  the  *customs ;  and  which  also  r>4fiq 
exempts  any  seaman  entered  on  board  any  ship  intended  to  pro-  *■ 
ceed  on  the  said  fishery  in  the  following  season,  whose  name  shall  be 
inserted  in  a  list  to  be  delivered  as  aforesaid,  and  who  shall  have  given 
security ,  &c,  to  proceed,  and  shall  proceed  accordingly ;  for,  the  latter 
statute  superadds  the  insertion  of  the  seaman's  name  in  such  list  as  a 
condition  precedent  to  the  exemption.  The  court  will  construe  a  local 
act  strictly,  where  it  is  in  derogation  of  the  party's  common  law  right, 
or  his  right  under  the  statute  of  Gloucester.  [Jervis,  C.  J. — There 
can  be  no  such  difference  of  construction.     It  is  an  act  of  parliament.] 

Paterson,  in  reply,  was  stopped  by  the  court. 

Jervis,  G.  J. — I  am  of  opinion  that  a  suggestion  must  be  entered 
in  this  case.  If  we  were  at  liberty  to  speculate  as  to  what  would  be 
most  conducive  to  the  benefit  of  the  public,  and  as  to  the  reasons  which 
induced  the  legislature  to  enact  as  they  have  done,  instead  of  endea- 
vouring to  put  a  construction  upon  the  words  we  find,  much  might  be 
said  in  favour  of  the  view  which  has  been  presented  by  Mr.  Pulling  ; 
because  one  cannot  well  see  why  a  different  rule  should  prevail  in  the 
city  of  London,  from  that  which  applies  to  all  other  parts  of  the  king- 
dom. When  one  sees  that  this  statute  was  consequent  upon  those 
which  were  passed  for  the  general  improvement  in  the  administration 
of  the  law,  one  would  not  have  expected  that  those  who  had  charge  of 
the  bill  in  its  progress  through  the  Houses  of  Parliament,  would  have 
committed  so  palpable  a  fraud  upon  the  legislature.  But  so  it  is ;  and 
this  act  differs  in  a  very  important  particular  from  the  general  county 
court  acts.    If  the  two  provisions  in  question  had  been  found  in  two 

(a)  The  3  A  4  W.  4,  o.  27,  received  the  Royal  assent  on  the  24th  of  July,  1833,  and  oame  into 
operation  on  the  1st  of  January,  1834.  The  3  A  4  W.  4,  o.  42,  received  the  Royal  assent  on  the 
14th  of  August,  1833,  and  oame  into  operation  ontUlitcf  June,  1853. 
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separate  acts  of  parliament,  applying  what  Mr.  Justice  Burton  calls 
•  *4fi41  ^e  8°^en  ru^e  °f  construction, — to  give  to  all  the  words  *of  an 
J  act  of  parliament  their  plain  and  ordinary  meaning,  unless  such 
a  construction  leads  to  absurdity  or  injustice, — we  might  possibly  have 
so  altered  the  words  as  to  avoid  the  absurdity  and  incongruity  we  find 
here.  But,  seeing  that  here  are  two  sections  in  the  same  act  of  par- 
liament, immediately  following  each  other,  which,  though  apparently 
conflicting,  received  the  Royal  assent  at  the  same  moment,  we  are 
bound,  if  it  be  possible,  to  give  effect  to  both.  Now,  the  119th  section, 
in  substance,  provides,  that,  if  any  action  shall  be  commenced  in  a 
superior  court,  for  which  a  plaint  might  have  been  entered  in  the  court 
holden  under  the  provisions  of  that  act,  and  a  verdict  shall  be  found 
for  the  plaintiff  for  a  sum  not  more  than  502.  if  the  action  is  founded 
on  contract,  or  less  than  51.  if  founded  on  tort,  the  plaintiff  shall  have 
judgment  to  recover  such  sum  only,  and  no  costs.  Then  comes  the 
120th  section,  which  provides,  that,  if  any  action  commenced  in  a 
superior  court,  in  covenant,  debt,  detinue  or  assumpsit,  not  being  an 
action  for  a  breach  of  promise  of  marriage,  the  plaintiff  shall  recover  a 
less  sum  than  20Z.,  or,  if  in  trespass,  trover,  or  case,  not  being  an 
action  for  malicious  prosecution,  libel,  &c,  the  plaintiff  shall  recover  a 
sum  less  than  52.,  he  shall" have  judgment  to  recover  such  sum  only, 
and  no  costs, — except  where  the  presiding  judge  shall  certify, — and  no 
suggestion  shall  be  necessary.  TV  result  is,  perhaps,  absurd;  but 
the  two  sections  are  not  so  inconsistent  as  to  justify  us  in  declining  to 
put  a  construction  upon  one  of  them.  Under  s.  119,  in  the  cases  pro- 
vided, the  plaintiff  is  to  be  deprived  of  his  costs  by  means  of  a  sugges- 
tion ;  under  s.  120,  in  certain  events,  he  loses  his  costs  without  the 
necessity  of  a  suggestion.  For  these  reasons,  I  think  we  are  bound  to 
allow  the  suggestion  in  this  case. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.  We  have  no 
*4fir-i  means  of  knowing  what  induced  the  ^legislature  to  pass  a  bill  in 
J  this  form.  It  may  have  been  thought  that  the  mercantile  trans- 
actions of  the  city  of  London  required  to  be  dealt  with  in  a  different 
manner  from  the  dealings  and  transactions  of  the  rest  of  the  kingdom. 
Be  that  as  it  may,  the  language  of  the  119th  section  of  the  15  &  16 
Vict.  c.  lxxvii.  is  clear  and  unambiguous,  and  entitles  the  defendant  in 
this  case  to  have  a  suggestion  entered  upon  the  record,  to  deprive  the 
plaintiff  of  costs.  I  see  no  legitimate  ground  whence  we  can  infer  that 
the  120th  section  was  intended  to  operate  a  repeal  of  the  119th.  We 
have  quite  as  much  right  to  hold  that  the  legislature  did  not  intend 
the  120th  section  to  stand,  as  to  hold  that  they  meant  it  to  operate  a 
repeal  of  the  119th  section. 

Williams,  J. — I  am  of  the  same  opinion.  We  are  required  to  act 
upon  the  119th  section  of  the  15  k  16  Vict.  c.  lxxvii.,  and  we  must  do 
so,  unless  we  find  reason  for  supposing  that  it  has  been  repealed.    It 
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is  not  enough  to  justify  us  in  disclaiming  to  act  upon  it,  that  we  think  , 
it  comes  into  inconvenient  collision  with  a  subsequent  provision  in  the 
same  statute.  We  are  not  at  liberty  to  adopt  the  mode  of  con- 
struction suggested.  Even  in  the  case  of  a  will,  the  court  must  if  it 
be  possible  reconcile  apparently  conflicting  clauses,  so  as  to  give  effect 
to  the  entire  instrument.  Here,  the  language  of  the  two  sections  does 
allow  of  their  being  reconciled,  without  doing  any  actual  violence  to 
the  words  used. 

Talfourd,  J.,  concurred.  Rule  absolute. 


♦BALFE  v.  WEST  and  Another.    May  8.  [*466 

One  who  gratuitously  accepts  the  office  of  steward  of  a  horse-race,  is  not  responsible  for  a  loss 
resulting  to  one  who  enters  a  horse  for  the  race,  from  his  mere  non/eatanee  in  omitting  to 
appoint  a  judge, — at  all  events,  unless  it  appears  that  be  has  actually  entered  upon  the  duties 
of  the  office. 

This  was  an  action  upon  the  case.  The  declaration  stated,  that, 
before  the  committing  of  the  grievances  thereinafter  mentioned,  a  cer- 
tain horse-race,  called,  to  wit,  "  The  Grand  Open  Handicap  Steeple- 
Chase,"  was  intended  and  about  to  be  run  by  and  between  certain 
horses  (which  had  then  been  duly  entered  by  their  respective  owners 
for  that  purpose),  and  for  certain  stakes  exceeding  the  value  of  100Z., 
and  amounting,  to  wit,  to  6002.  (which  said  stakes  had  been  in  part 
subscribed  and  contributed  by  the  said  respective  owners  of  the  said 
horses),  and  upon  and  subject  to  (amongst  others)  the  terms  and  con- 
ditions following,  that  is  to  say,  that  the  said  horses  Bhould  all  start 
from  a  certain  point,  and  should  run  along  a  certain  course  of  (to  wit) 
four  miles  in  length,  to  a  certain  other  point ;  and  that  such  one  of 
the  said  horses  as,  having  started  fair  from  the  said  first-mentioned 
point,  and  having  duly  run  along  the  said  courBe,  and  having  in  other 
respects  complied  with  and  performed  the  terms  and  conditions  of  the 
said  race,  should  be  adjudged  by  the  person  to  be  nominated  or  ap- 
pointed in  that  behalf  as  thereinafter  mentioned,  to  have  first  arrived 
at  the  last-mentioned  point  before  any  other  of  the  said  horses, 
should  be  the  winner  of  the  said  race ;  and  that  the  owner  of  such 
horse  should  be  entitled  to  and  receive  the  said  stakes  accordingly ; 
and  that  the  said  race  should  be  ordered  and  superintended  by  certain 
persons  called  the  stewards,  who  should  (amongst  other  things)  nominate 
or  appoint  some  person  to  adjudge  and  decide  which  of  the  said  horses 
should  arrive  first  at  the  last-mentioned  point :  That  one  of  the  said 
♦horses  so  entered  as  aforesaid  to  run  the  said  race,  was  a  horse  r^g* 
called  Ringleader ;  that  the  plaintiff  was  then  and  thence  until  ■- 
and  at  the  time  when  the  said  race  was  run  as  thereinafter  mentioned, 
the  owner  of  the  said  horse ;  and  that  the  plaintiff  had  duly  entered  the 

2A 
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horse,  and  complied  with  and  performed  all  such  requirements  and  con- 
ditions as  were  necessary  to  qualify  the  said  horse  to  run  in  the  said 
race :  That  the  defendants  were  then  requested  to  and  did  accept  the 
office  of  stewards  of  the  said  race,  and  then  became  and  were  such  stew- 
ardSy  and  undertook  and  agreed,  to  wit,  with  the  said  owners  of  the  said 
horses  respectively,  to  perform  all  the  duties  appertaining  to  "their  said 
^office  as  such  stewards :  That  it  then  became  and  was  the  duty  of  the 
defendants,  as  such  stewards  (amongst  other  things),  to  use  due  and 
proper  care  and  diligence  in  and  about  the  ordering  and  superintending 
the  proceedings  of  the  said  race,  and  to  nominate  or  appoint  some 
person  to  adjudge  and  decide  which  of  the  said  horses  should  arrive  first 
at  the  said  last-mentioned  point  before  any  other  of  the  said  horses : 
That  the  defendants  so  grossly  and  wrongfully  neglected  to  perform 
their  said  undertaking  and  agreement,  and  their  duties  as  such  stewards 
as  aforesaid,  that,  although  afterwards,  to  wit,  on  the  10th  of  February, 
1853,  the  said  race  was  duly  run  by  and  between  the  said  horses  which 
had  been  so  entered  as  aforesaid,  and  although  the  said  horses  all  started 
fair  from  the  said  first-mentioned  point,  and  ran  along  the  said  course 
as  aforesaid  to  the  said  other  point,  and  although  the  said  horse  of  the 
plaintiff  called  Ringleader  started  fair  from  the  said  first-mentioned 
point,  and  duly  ran  along  the  said  course,  and  in  other  respects  com- 
plied with  and  performed  the  terms  and  conditions  of  the  said  race,  and 
arrived  first,  and  before  any  other  of  the  said  horses,  at  the  said  last- 
mentioned  point ;  yet,  by  and  through  the  gross  and  wanton  negligence 
*4fift1  an(*  care^eS8ne8S  *>f  tne  defendants  in  *not  properly  ordering  and 
J  superintending  the  proceedings  of  the  said  race,  and  in  not  nomi- 
nating or  appointing,  as  they  might  and  ought  to  have  done,  some  person 
to  adjudge  and  decide  which  of  the  said  horses  first  arrived  at  the  said 
last-mentioned  point  before  any  other  of  the  said  horses,  and  otherwise 
by  and  through  their  grossly  and  wrongfully  neglecting  their  said  under- 
taking and  agreement,  and  their  duties  as  such  stewards  as  aforesaid, 
the  said  horse  of  the  plaintiff  was  not  duly  adjudged  to  have  first 
arrived  (although  he  did  in  fact  first  arrive)  at  the  said  last-mentioned 
point,  before  any  other  of  the  Baid  horses ;  and,  by  reason  thereof,  the 
said  horse  was  not  the  winner  of  the  said  race,  and  the  plaintiff,  as  being 
the  owner  of  the  same  horse  as  aforesaid,  did  not  become  entitled  to,  or 
receive,  the  said  stakes,  as  he  would  and  ought  to  have  done  if  the 
defendants  had  not  neglected  their  said  undertaking  and  agreement  and 
duties  as  aforesaid ;  whereby,  &c. 

General  demurrer,  and  joinder. 

Phinn,  in  support  of  the  demurrer. — This  is  an  action  to  recover 
damages  for  the  non-performance  of  a  gratuitous  undertaking.  Assum- 
ing that  the  defendants  would  have  been  liable  for  gross  negligence  in 
the  performance  of  the  office  they  had  undertaken,  they  clearly  are  not 
so  for  mere  nonfeasance.     In  Elsee  t>.  Gatward,  5  T.  R.  143,  a  count 
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stating  that  the  plaintiff  retained  the  defendant,  who  was  a  carpenter, 
to  repair  a  house  before  a  given  day,  and  that  the  defendant  accepted 
the  retainer,  but  did  not  perform  the  work  within  the  time,  per  quod  the 
walls  of  the  plaintiff's  house  were  damaged,  was  held  not  to  be  sustainable. 
Lord  Kenyon  there  says :  "  If  this  had  been  an  action  of  assumpsit, 
it  could  not  have  been  supported,  for  want  of  a  consideration  ;  it  would 
have  been  nudum  pactum."  The  count  "  states  that  the  defendant,  who 
is  a  carpenter,  was  retained  by  *the  plaintiffs  to  build  and  to 
repair  certain  houses ;  but  it  is  not  stated  that  he  was  to  receive 
any  consideration,  or  that  he  entered  upon  his  work.  No  consideration 
results  from  his  situation  as  a  carpenter,  nor  from  the  undertaking ;  nor 
is  he  bound  to  perform  all  the  work  that  is  tendered  to  him ;  and  there- 
fore the  amount  of  this  is,  that  the  defendant  has  merely  told  a  false- 
hood, and  has  not  performed  his  promise :  but,  for  his  non-porformance 
of  it,  no  action  can  be  supported.  This  is  warranted  by  Lord  Holt's 
opinion  in  Coggs  v.  Bernard,  2  Ld.  Raym.  919,  wher^  recognising  the 
case  in  11  H.  4,  33,  he  said, — *  There,  the  action  was  brought  against 
a  carpenter,  for  that  he  had  undertaken  to  build  the  plaintiff  a  house 
within  such  a  time,  and  had  not  done  it,  and  it  was  adjudged  the  action 
would  not  lie.'  And  on  this  opinion  I  think  I  may  safely  rest,  especially 
as  the  justice  of  the  case  will  not  be  altered  by  the  form  of  the  action ; 
for,  if  assumpsit  will  not  lie  in  such  a  case,  there  is  no  technical  reason- 
ing that  will  support  such  an  action  as  for  a  tort."  The  declaration  in 
the  present  case  does  not  allege  that  the  defendants  assumed  the  office 
of  stewards  of  the  race.  [Cresswell,  J. — It  alleges  that  they  accepted 
the  office  of,  and  became  and  were,  stewards,  and  undertook  and  agreed 
to  perform  the  duties  appertaining  to  the  office.]  To  render  them 
liable,  they  must  have  entered  upon,  they  must  have  done  some  act 
towards  the  performance  of,  the  duties, — appointing  the  day  of  the  race, 
for  instance.  [Cresswell,  J. — I  do  not  know  that  that  is  part  of  their 
duty.]  The  case  which  approaches  the  nearest  to  this,  is,  Wilkinson  v. 
Coverdale,  1  Esp.  N.  P.  C.  74.  That  was  an  action  upon  the  case 
against  a  person  who  had  undertaken  (gratuitously)  to  get  a  policy  done 
for  another,  but  who,  in  doing  it,  acted  so  negligently  that  the  plaintiff 
lost  the  benefit  of  it.     Lord  Kenyon  expressed  a  doubt  whether  any 


action  could  be  maintained  on  such  an  ^undertaking :  but,  upon  r+47n 
Erskine,  for  the  plaintiff,  citing  a  manuscript  note  of  a  case  of  *- 
Wallace  v.  Tellfair,  decided  at  Nisi  Prius  before  Buller,  J.,  wherein  that 
learned  judge  had  ruled,  in  an  action  similar  in  point  of  circumstances, 
"  that,  though  there  was  no  consideration  for  one  party's  undertaking  to 
procure  an  insurance  for  another,  yet,  where  a  party  voluntarily  under- 
took to  do  it,  and  proceeded  to  carry  hit  undertaking  into  effect  by 
getting  a  policy  underwritten,  but  did  it  so  negligently  that  the  party 
could  derive  no  benefit  from  it,  in  that  case  he  should  be  liable  to  an 
action," — his  Lordship  acquiesced  in  the  distinction,  and  allowed  the 
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cause  to  proceed.  The  case,  however,  was  ultimately  disposed  of  upon 
another  point.  This  subject  is  very  elaborately  discussed  in  Thorne  t>. 
Deas,  4  Johnson  (American),  84,  where  it  is  laid  down,  that,  where  A. 
and  B.  were  joint-owners  of  a  vessel,  and  A.  voluntarily  undertook  to 
get  the  vessel  insured,  but  neglected  to  do  so,  and  the  vessel  was  lost,  no 
action  would  lie  against  A.  for  the  non-performance  of  this  promise, 
though  B.  sustained  damage  by  the  nonfeasance, — there  being  no  con- 
sideration for  the  promise.  Chief  Justice  Kent,  delivering  the  judgment 
of  the  court,  there  says :  "  The  chief  objection  raised  to  the  right  of 
recovery  in  this  case,  is,  the  want  of  a  consideration  for  the  promise. 
The  offer  on  the  part  of  the  defendant  to  cause  insurance  to  be  effected, 
was  perfectly  voluntary.  Will,  then,  an  action  lie,  where  one  party 
intrusts  the  performance  of  a  business  to  another,  who  undertakes  to  do 
it  gratuitously,  and  wholly  omits  to  do  it  ?  If  the  party  who  makes  this 
engagement  enters  upon  the  execution  of  the  business,  and  does  it  amiss, 
through  the  want*of  due  care,  by  which  damage  ensues  to  another  party, 
an  action  will  lie  for  misfeasance.  But  the  defendant  never  entered 
upon  the  execution  of  his  undertaking,  and  the  action  is  brought  for 
*471-i  the  nonfeasance.  Sir  W.  Jones,  in  his  Essay  on  the  Law  of 
-*  ^Bailments,  considers  this  species  of  undertaking  to  be  as 
extensively  binding  in  the  English  law,  as  the  contract  of  mandatum  in 
the  Roman  law ;  and  that  an  action  will  lie  for  damage  occasioned  by 
the  non-performance  of  a  promise  to  become  a  mandatory,  though  the 
promise  be  purely  gratuitous.  The  treatise  stands  high  with  the  pro- 
fession as  a  learned  and  classical  performance ;  and  I  regret,  that,  on 
this  point,  I  find  so  much  reason  to  question  its  accuracy.  I  have  care- 
fully examined  all  the  authorities  to  which  he  refers.  He  has  not  pro- 
duced a  single  adjudged  case ;  but  only  some  dicta  (and  those  equivocal) 
from  the  Tear  Books,  in  support  of  his  opinion ;  and,  was  it  not  from 
the  weight  which  the  authority  of  so  respectable  a  name  imposes,  I 
should  have  supposed  the  question  too  well  settled  to  admit  of  an  argu- 
ment, "(a)  And,  after  adverting  to  the  various  cases  in  the  Year  Books, 
the  learned  judge  concludes, — "  There  is,  then,  no  just  reason  to  infer 
from  the  ancient  authorities,  that  such  a  promise  as  the  one  before  us  is 
good,  without  showing  a  consideration.  The  whole  current  of  decisions 
runs  the  other  way  ;  and,  from  the  time  of  Henry  VII.  to  this  time,  the 
same  law  has  been  uniformly  maintained."  And  see  the  cases  reviewed 
in  the  notes  to  Coggs  v.  Bernard,  1  Smith's  Leading  Gases,  95-104. 
The  declaration  is  also  defective,  in  omitting  to  allege  that  the  race  run 
was  the  race  intended  to  be  run,  or  that  the  defendants  had  notice  that  it 
was  going  to  be  run. 

The  court  called  on 

Garth  to  support  the  declaration. — The  declaration  avers  that  the 
race  was  duly  run.  [Jkbvis,  C.  J. — That  will  not  do.]  Elsee  v.  Gat- 
fa)  And  fee  the  note  to  Edward*  v.  Davis,  16  Johns.  Rep.  (American),  283. 
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ward  is  an  authority  to  show  that  this  declaration  is  good.    The  second 
count  there  *stated  that  the  plaintiff,  being  possessed  of  some  1-4470 
old  materials,  retained  the  defendant  to  perform  the  carpenter's  ** 
work  on  certain  buildings  of  the  plaintiff,  and  to  use  those  old  mate- 
•  rials,  but  that  the  defendant,  instead  of  using  those,  made  use  of  new 
ones,  thereby  increasing  the  expense ;  and  that  was  held  to  be  sustain- 
able.    So,  here,  the  defendants  having  actually  entered  upon  the  office 
of  stewards,  they  were  bound  to  perform  the  duty  properly.    Even  the 
case  of  Thorne  v.  Deas  shows  that,  where  one  enters  upon  the  perform- 
ance even  of  a  gratuitous  undertaking,  and  does  the  business  so  negli- 
gently as  to  deprive  the  other  party  of  all  benefit  from  it,  he  is 
responsible.    [Jervis,  0.  J. — Assuming  that  it  is  made  out  here  that 
the  defendants  agreed  to  act  as  stewards,  the  agreement  is  between 
them  and  those  who  appoint  them,  not  with  the  owners  of  the  horses.] 
The  declaration  expressly  alleges  that  the  defendants  undertook  and 
agreed  with  the  owners  of  the  horses  respectively  to  perform  all  the 
duties  appertaining  to  their  said  office  as  such  stewards.    [Williams, 
J. — What  shadow  of  a  consideration  is  there  for  that  agreement? 
Jervis,  C.  J. — The  rule  is  well  put  in  Smith's  Mercantile  Law,  4th 
edit.  p.  112:   "  There  is  a  difference  between  the  principal's  rights 
against  a  remunerated  and  against  an  unremunerated  agent.     The  for- 
mer having  once  engaged,  may  be  compelled  to  proceed  to  the  task 
which  he  has  undertaken,  the  latter  cannot,  for,  his  promise  to  do  so 
being  induced  by  no  consideration,  the  rule  ex  nudo  pacto  non  oritur 
actio  applies ;  Elsee  v.  Gatwood ;  Wilkinson  v.  Coverdale ;  Coggs  v. 
Bernard.    But,  if  he  do  commence  his  task,  and  afterwards  be  guilty 
of  misconduct  in  performing  it,  he  will,  though  unremunerated,  be  liable 
for  the  damage  so  occasioned :  since,  by  entering  upon  the  business,  he 
has  prevented  the  employment  of  some  better  qualified  person,  and  the 
detriment  thus  occasioned  to  his  ^principal  is  a  sufficient  consi-  r^g 
deration  to  Uphold  an  undertaking  on  his  part  to  act  with  care  L 
and  fidelity :"  Coggs  v.  Bernard;  Wilkinson  v.  Coverdale ;  Doorman  v. 
Jenkins,  4  N.  &  M.  170  (E.  C.  L.  R.  vol.  80);  2  Ad.  &  E.  256  (E.  C. 
L.  R.  vol.  29) ;  Beauchamp  v.  Powley,  1  M.  &  Rob.  40 ;  Whitehead  v. 
Greetham,  2  Bingh.  464  (E.  C.  L.  R.  vol.  9) ;  10  J.  B.  Moore,  183  (E. 
C.  L.  R.  vol.  17);  M'Cl.  &  T.  205  ;f  Shillibeer  v.  Glynn,  2  M.  &  W. 
143.  f    That  is  putting  it  as  between  principal  and  agent.     According 
to  that,  the  persons  who  appointed  the  stewards  might  have  an  action 
against  them,  if  they  commenced  acting,  and  were  guilty  of  negli- 
gence.]   The  rule,  it  is  submitted,  extends  much  wider  than  to  cases 
between  principal  and  agent.    [Jervis,  C.  J. — The  mere  acceptance 
of  the  office,  nothing  appearing  to  have  been  done,  cannot,  upon  the 
authorities,  make  the  defendants  liable.]    It  must  be  conceded  that,,  if 
this  declaration  does  not  show  that  the  defendants  had  actually  under- 
vol.  xm. — 89  2  c  2 
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taken  the  office  of  stewards,  the  action  cannot  be  maintained.  In  that 
respect,  probably,  the  court  will  allow  the  plaintiff  to  amend. 

Jervis,  0.  J. — You  may  amend,  on  the  usual  terms. 

Cresswell,  J. — You  must  not  assume  that  the  court  gives  you  the 
slightest  hint  that  you  can  sustain  your  declaration  with  the  proposed 
amendment.  Rule  accordingly. 

Thorno  v.  Deas,  4  Johns.  84 ;  M'Gee  v.  Bart,    Metcalfe,  91 ;  Fellowes  v.  Gordon,  8  B.  Mon- 
6 ;  J.  J.  Marshall,  455 ;  Whitney  v.  Lee,  8    roe,  415. 


„.-.,  *AKN  DALTON  v.  THE.  MIDLAND  COUNTIES  BAIL- 
4'4J  WAY  COMPANY.    April  22. 

The  plaintiff,  a  married  woman,  bought,  with  moneys  earned  by  her  partly  before  and  partly 
during  coverture,  railway  stock,  in  her  own  name,  and  was  registered  as  the  proprietor  there, 
of: — Held,  that,  inasmuch  as  she  might  be  joined  with  her  husband  in  an  action  against  the 
company  for  dividends  due  upon  the  stock,  she  might  (subject  to  be  met  by  a  plea  in  abate- 
ment) maintain  an  action  for  the  same  in  her  own  name. 

This  was  an  action  of  debt  for  dividends  alleged  to  be  payable  to 
the  plaintiff  as  the  owner  and  proprietor  of  4007.  stock  in  the  Midland 
Counties  Railway  Company. 

Plea, — never  indebted. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  at  Westmin- 
ster, after  last  Michaelmas  Term.  It  appeared,  that,  in  April,  1850, 
the  plaintiff  employed  a  broker  to  purchase  for  her  4002.  stock  in  the 
above  company ;  that  the  broker  accordingly  obtained  for  her  a  trans- 
fer of  that  amount  of  stock  from  one  Delisser,  which  transfer,  dated 
the  30th  of  that  month,  and  in  which  the  plaintiff  was  described  as 
«  Ann  Dalton,  widow,"  was  duly  registered  by  the  secretary  of  the  com- 
pany, and  a  certificate  of  registration,  dated  the  6th  June,  1850,  given 
to  her  by  the  secretary;  that,  in  August  in  that  year,  she  received  102. 
for  a  half  year's  dividend  upon  the  stock ;  but  that,  upon  application 
for  a  subsequent  dividend,  she  was  informed  that  there  was  no  such 
stock  standing  in  her  name, — the  stock  having,  in  fact,  been  transfer- 
red to  another  person,  by  means  of  a  deed  which  the  jury  found  to 
have  been  forged. 

Upon  the  examination  of  the  plaintiff,  it  turned  out  that  she  was 
a  married  woman,  that  she  was  not  separated  from  her  husband,  but 
that  he  had  been  abroad  many  years,  and  had  not  been  heard  of  for 
some  time.  The  stock  in  question  had  been  purchased  with  money 
which  had  been  accumulated  by  the  plaintiff,  in  service,  partly  before 
her  marriage  and  partly  since  her  husband  had  gone  abroad. 
*47YI  ^n  ^e  Parfc  °^  *^e  company  it  was  submitted  that,  *under 
J  these  circumstances,  the  stock  and  the  dividends  accruing  there- 
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from  were  the  property  of  the  husband,  and  that  he  should  hare  sued, 
or  at  all  events  should  have  been  joined  in  the  action. 

A  verdict  having  been  found  for  the  plaintiff,  subject  to  leave  reserved 
to  the  defendants  to  move  to  enter  a  verdict  for  the  defendants, 

Macauley,  in  the  last  term,  obtained  a  rule  nisi  accordingly. — 
[Maule,  J.,  suggested  that  the  probable  answer  to  the  rule  would  be, 
that  the  objection  was  only  to  be  raised  by  a  plea  in  abatement.] 

Wordsworth  and  Lush,  on  a  former  day  in  this  term,  showed  cause. — 
The  question  is,  whether  the  coverture  of  the  plaintiff  could  be  taken 
advantage  of  in  this  case  without  a  plea  in  abatement.  By  the  rules 
of  pleading  of  Hilary  Term,  4  W.  4,  coverture  is  required  to  be  spe- 
cially pleaded ;  Moss  v.  Smith,  1  M.  &  G.  228  (E.  C.  L.  R.  vol.  39),  1 
Scott,  N.  R.  25 ;  and  it  is  properly  the  subject  of  a  plea  in  abatement, 
and  not  in  bar :  Bendix  v.  Wakeman,  12  M.  &  W.  97  ;f  Guyard  v. 
Sutton,  3  C.  B.  153  (E.  0.  L.  R.  vol.  54).  [Williams,  J.— The  latest 
case  upon  the  subject  is  Morgan  t>.  Cubitt,  3  Exch.  612.f]  This  is  a 
cause  of  action  which  clearly  would  survive  to  the  wife ;  and  not  only 
might  she,  but  she  must  have  been  joined  in  an  action  to  recover  these 
dividends,  she  being  the  registered  owner  of  the  stock.  [Jervis,  C. 
J. — Upon  a  promissory  note  given  to  a  feme  during  coverture,  both 
husband  and  wife  may  sue.]  That  was  decided  in  Philliskirk  v.  Pluck- 
well,  2  M.  &  Selw.  393.  So,  in  Gaters  v.  Madely,  6  M.  &  W.  423,  f  it 
was  held  that  the  interest  in  a  promissory  note  given  to  a  wife  during 
coverture,  the  consideration  for  which  was  money  advanced  by  her 
during  the  coverture,  survives  to  the  wife  after  the  *death  of  her  r*47fi 
husband,  unless  he  reduces  it  into  possession  in  his  lifetime.  *- 
Scarpellini  v.  Atcheson,  7  Q.  B.  864  (E.  C.  L.  R.  vol,  53),  is  an  autho- 
rity to  the  same  effect.  Having  registered  the  transfer  to  the  plaintiff, 
the  company  are  estopped  from  saying  that  she  is  not  the  proprietor 
of  the  stock.  [Williams,  J. — If  the  husband  alone  could  sue,  the 
question  as  to  a  plea  in  abatement  does  not  arise.] 

Bovilly  in  support  of  the  rule. — If  the  wife  could  properly  be  joined, 
then  no  doubt  the  objection  must  be  raised  by  a  plea  in  abatement ; 
otherwise,  it  is  a  plea  in  bar.  The  question  is,  whether  there  was  any 
contract  entered  into  with  the  plaintiff  by  the  company.  The  state- 
ment in  the  declaration  necessarily  involves  all  the  allegations  that  are 
essential  to  make  out  that  the  plaintiff  Ann  Dalton  was  proprietor  of 
the  stock  in  respect  of  which  the  dividend  is  claimed.  Was  Ann 
Dalton  ever  the  proprietor  of  that  stock?  It  appears,  that,  being 
possessed  of  a  sum  of  money  accumulated  by  her  before  her  marriage, 
she  invested  that  money,  with  other  moneys  belonging  to  her  husband, 
in  the  purchase  of  this  stock.  The  property  in  that  stock  never  vested 
in  her  at  all :  the  transfer  could  only  operate  in  law  for  the  benefit  of 
her  husband.  [Jervis,  C.  J. — What  difference  is  there  between  this 
contract  and  the  contract  on  a  promissory  note  made  to  a  married 
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woman  ?]  There  is  no  contract  at  all  here.  The  plaintiff  never  was 
the  proprietor  of  the  stock.  Suppose  a  woman,  haying  money  in  her 
possession  belonging  to  her  husband,  purchases  government  stock  with 
it,  it  is  clear  that  the  stock  so  purchased  would,  upon  the  husband's 
death,  pass  to  his  executors,  and  would  not  survive  to  the  wife.  [Jervis, 
C.  J. — In  Ness  v.  Angos,  8  Exch.  805,  f  a  married  woman,  with  the 
consent  of  her  husband,  the  defendant,  purchased,  with  the  proceeds 
*4771  °^  k°r  separate  *estate,  shares  in  a  joint-stock  banking  company, 
J  and  was  registered  as  owner :  her  husband  received  some  divi- 
dends, and  signed  receipts  as  the  agent  of  his  wife :  he  also  attended  a 
meeting  of  the  company,  at  which  none  but  shareholders  were  entitled 
to  be  present ;  the  company's  deed  of  settlement  provided  that  the 
husband  of  any  female  shareholder  should  not  be  a  member  in  respect 
of  such  shares,  but  should  be  at  liberty  to  sell  them,  or,  at  his  option, 
to  become  a  member,  on  complying  with  certain  requisitions,  which  the 
defendant  jn  this  case  did  not  do :  and  it  was  held,  that  the  defendant 
was  not  a  member ,  for  the  purpose  of  execution  by  scire  facias  on  a 
judgment  against  the  public  officer,  under  the  7  G.  4,  c.  46,  s.  13.(a)] 
That  case  only  decides  that  the  husband  had  done  nothing  to  make  him- 
self chargeable  as  a  member  of  the  copartnership.  All  the  cases  cited 
on  the  other  side,  are  cases  of  express  contract,  where  the  husband  had 
the  option  of  joining  his  wife  or  not.  [Jervis,  C.  J. — If  the  wife,  with 
the  money  of  her  husband, — money  earned  by  herself  either  before  or 
during  coverture, — obtains  a  promissory  note,  she  may  be  joined  with 
her  husband  in  an  action  upon  the  note.]  No  doubt.  [Jervis,  C.  J. — 
Why,  then,  might  she  not  be  joined  in  this  case  ?]  In  the  one  case, 
there  is  a  contract  with  the  wife ;  in  the  other,  none.  [Jervis,  G.  J. — 
The  28th  section  of  the  8  A;  9  Vict.  c.  16  (b)  makes  the  production  of 
the  register  evidence  of  proprietorship.]  The  insertion  of  the  name  in 
the  book  is  nothing  more  than  primd  facie  evidence.  [Jervis,  G.  J. — 
Suppose  this  had  been  an  action  for  breach  of  a  contract  for  transfer- 
*47H1  r*nS  ^e  stock,  would  the  wife  be  properly  *joined  ?]  That  pre- 
^  sents  a  totally  different  question.  [  Wordsworth  referred  to  the 
61st,  62d,  and  63d  sections  of  the  statute.]  Cur.  adv.  vuU. 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  question  in  this  case  is,  whether,  upon  the  facts  and  the  record 
as  it  now  stands,  the  plaintiff  is  entitled  to  sue  for  the  recovery  of  divi- 
dends due  upon  the  stock  of  the  company  standing  in  her  name. 

The  plaintiff,  a  married  woman,  having  money  which  she  had  earned 
in  service  before  and  after  marriage,  purchased  with  such  money  400Z. 
stock  of  the  defendants'  company,  and,  the  transfer  to  her  being  ten- 
dered to  the  company,  she  was  registered  in  their  books  as  a  share- 
to)  And  see  Ness  v.  Armstrong,  4  Exch.  21. f  N 

(6)  Which  enacts  "that  the  production  of  the  register  of  shareholders  shall  be  prima  facie  evi- 
dence of  such  defendant  being  a  shareholder,  and  of  the  number  and  amount  of  hii  shares/'    .  „ 
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holder  of  the  company,  and  received  one  payment  of  dividends  upon 
this  stock.  Her  stock  having  been  transferred  in  the  books  of  the 
company  to  another  holder,  by  means  of  a  forged  transfer,  she  brought 
an  action  of  debt  on  simple  contract  for  the  dividends  due  and  payable 
upon  the  stock  of  which  she  was  the  rightful  owner ;  and,  the  defend- 
ants having  pleaded  never  indebted,  the  question  is,  whether,  as  a 
married  woman,  she  can  recover  the  dividends.  We  are  of  opinion  that 
she  can. 

It  is  settled  law,  that  a  married  woman,  though  incapable  of  making 
a  contract,  is  capable  of  having  a  chose  in  action  conferred  upon  her, 
which  will  survive  to  her  on  the  death  of  her  husband,  unless  he  shall 
have  interfered  by  doing  some  act  to  reduce  it  into  possession.  On 
this  principle,  we  think  that  the  plaintiff  in  the  present  case,  though  a 
married  woman,  having  become  a  registered  shareholder  of  the  com- 
pany, acquired,  as  a  chose  in  action,  a  right  to  the  dividends,  which, 
unless  controlled  by  her  husband,  would  survive  to  her,  *and  r*47q 
might  have  been  unobjectionably  put  in  suit  by  her  and  her  hus-  L 
band  jointly.  And,  this  being  so,  it  is  plain  that  the  non-joinder  of  the 
husband  as  a  plaintiff  is  only  matter  for  a  plea  in  abatement. 

This  rule  must  consequently  be  discharged. 

Rule  discharged. 


MAGNAT  and  Others  v.  EDWARDS  and  Others,  Assignees  of 
GEORGE  COURTHOPE  GREEN,  a  Bankrupt.    April  27. 

Mortgagor  and  mortgage*  of  an  undivided  moiety  of  certain  premises,  jointly  with  the  owner  of 
the  other  moiety,  demised  the  whole  for  twenty-one  years  to  one  Green,  the  latter  covenanting 
with  the  three  lessors  jointly  and  severally  to  pay  the  rent  reserved,  but  not  saying  to  whom. 
Green  entered  upon  the  premises,  and  afterwards  become  bankrupt  Ilis  assignees  having 
accepted  the  lease,— Held,— deferring  to  the  authority  of  Wakefield  v.  Brown,  9  Q.  B.  209,— 
that  the  defendants  were  liable  in  covenant  at  the  suit  of  the  three  lessors  for  rent  accruing 
while  they  were  possessed  of  the  premises. 

The  declaration  stated  that  Sir  William  Magnay,  Bart.,  Rice  Jones, 
and  Jane  Magnay,  sued  Edward  Edwards,  John  Spicer,  and  Aaron 
Cohen,  assignees  of  the  estate  and  effects  of  George  Courthope  Green, 
a  bankrupt, — for  that,  by  deed  dated  the  10th  of  June,  1851,  and 
expressed  to  be  made  between  Sir  William  Magnay  of  the  first  part, 
Rice  Jones  of  the  second  part,  Jane  Magnay,  therein  described  as 
administratrix  de  bonis  non  of  the  estate  and  effects  of  James  Magnay, 
who  was  entitled  to  a  moiety  of  the  premises  thereinafter  mentioned 
and  thereby  intended  to  be  demised,  of  the  third  part,  and  George 
Courthope  Green  of  the  fourth  part,  Sir  William  Magnay,  and  Rice 
Jones,  and  as  to  Sir  William  Magnay,  by  the  direction  and  with  the 
consent  of  Jane  Magnay,  testified  by  her  being  a  party  to  and  execut- 
ing the  said,  deed,  did.  and  each  of  them  did.  grant,  demise,  and  lease 
23£jtfJkAA//1&l I -  ?-    ! 
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unto  George  Courthope  Green,  his  executors,  administrators,  and 
assigns,  certain  pieces  or  parcels  of  land,  &c,  situate  in  the  county  of 
Surrey,  *to  hold  the  same  unto  George  Courthope  Green,  his 


*480] 


executors,  administrators,  and  assigns,  from  the  24th  of  June, 


1851,  for  the  term  of  twenty-one  years  thence  next  ensuing,  determin- 
able, nevertheless,  as  thereinafter  mentioned,  that  is  to  say,  at  the 
expiration  of  the  first  seven  or  fourteen  years  of  the  said  term,  on  the 
said  George'Courthope  Green,  or  his  assigns,  giving  six  calendar  months' 
notice  in  writing  to  the  plaintiffs,  or  any  of  them,  and  on  payment 
of  all  arrears  of  rent,  and  the  performance  of  the  covenants  therein 
mentioned  on  the  part  of  the  said  George  Courthope  Green,  his  execu- 
tors, administrators,  and  assigns,  yielding  and  paying  for  the  said 
thereby  demised  premises,  during  the  continuance  of  the  term  thereby 
granted,  the  yearly  rent  or  sum  of  650Z.,  by  four  equal  quarterly  pay- 
ments, on  the  29th  of  September,  the  25th  of  December,  the  25th  of 
March,  and  the  24th  of  June,  in  each  and  every  year :  And  the  said 
George  Courthope  Green  did  thereby,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  the  plaintiff  and  their  assigns,  and 
also  as  a  separate  covenant  with  each  of  them,  and  each  of  their 
respective  executors,  administrators,  and  assigns,  in  manner  following, 
that  is  to  say,  that  he  the  said  George  Courthope  Green,  his  executors, 
administrators,  and  assigns,  should  and  would  from  time  to  time  and 
at  all  times  thereafter  during  the  continuance  of  the  said  term  thereby 
granted,  pay,  or  cause  to  be  paid,  the  said  yearly  rent  of  650Z.  thereby 
reserved,  at  the  times  and  in  manner  thereinbefore  appointed  for  the 
payment  thereof  as  aforesaid :  And  it  was  thereby  provided,  that,  if 
the  said  yearly  rent  of  650Z.,  or  any  part  thereof,  should  be  behind 
or  unpaid  for  the  space  of  twenty-one  days  next  after  any  of  the  days 
whereon  the  same  waB  appointed  to  be  paid  as  aforesaid,  the  same 
having  been  lawfully  demanded  on  the  day  when  the  same  became  due, 
or  at  any  time  afterwards,  or  if  George  Courthope  Green,  his  execu- 
*4fin  t0^s,  administrators,  or  *assigns,  should  not  in  all  things  observe, 
*  perform,  fulfil,  and  keep  the  covenants,  conditions,  and  agree- 
ments on  his  and  their  parts  therein  contained,  then,  and  in  either  of 
the  said  cases,  it  should  and  might  be  lawful  for  the  plaintiffs,  or  any 
of  them,  their  or  any  of  their  executors,  administrators,  and  assigns, 
into  and  upon  the  premises  thereby  demised,  or  any  part  thereof  in 
the  name  of  the  whole,  to  re-enter,  and  the  same  to  have  again,  re-pos- 
sess, and  enjoy  as  in  his  and  their  former  estate,  and  the  said  George 
Courthope  Green,  his  executors,  administrators,  and  assigns,  and  all 
occupiers  of  the  premises,  thereout  from  thence  utterly  to  expel  and 
amove :  That,  by  virtue  of  the  said  deed,  the  said  George  Courthope 
Green  duly  entered  into  and  upon  all  and  singular  the  demised  pre- 
mises, with  the  appurtenances,  and  became  and  was  possessed  thereof 
as  aforesaid :  That,  after  the  making  of  the  said  indenture,  and  during 
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the  term  thereby  granted,  all  the  estate,  right,  title,  interest,  and  term 
of  years  then  to  come  and  unexpired,  property,  profit,  claim,  and 
demand  whatsoever  of  George  Courthope  Green  of  and  in  the  demised 
premises,  with  the  appurtenances,  legally  came  to  and  vested  in  the 
defendants  as  such  assignees  as  aforesaid,  they  having  elected  to  take 
the  said  premises,  and  the  benefit  of  such  deed  and  lease  as  aforesaid, 
and  the  defendants  then  became  and  were  assignees  thereof  as  afore- 
said :  That,  although  the  plaintiffs  had  performed  all  conditions  pre- 
cedent, yet  the  defendants,  as  such  assignees  as  aforesaid,  had  not  paid 
the  rent  in  respect  of  the  said  premises  for  the  quarter  of  a  year  ending 
the  25th  of  December,  1852,  and  which  became  due  and  payable 
since  such  election  as  aforesaid,  and  since  they  became  and  were 
such  assignees  as  aforesaid,  and  such  rent  was  still  due,  in  arrear,  and 
unpaid. 

The  defendant  Edwards  pleaded,  that,  in  and  by  the  deed  in  the  first 
count  mentioned,  Rice  Jones  was  ^described  as  being,  and  he  in  r+4no 
fact  was,  at  the  time  of  making  the  deed,  a  mortgagee  of  Sir  *■ 
William  Magnay's  moiety  or  equal  half  part  of  the  premises  in  the 
declaration  mentioned,  and  therein  alleged  to  have  been  demised ;  that 
Jane  Magnay  was  in  and  by  the  deed  described,  as  the  fact  was,  as 
being  entitled  to  the  other  moiety  of  the  premises ;  and  that  Sir  Wil- 
liam Magnay  had  not  at  the  time  of  the  making  of  the  deed  any  estate 
of  or  in  the  premises,  or  any  part  thereof. 

The  defendants  Spicer  and  Cohen  pleaded,  that  Bice  Jones  was  at 
the  time  of  the  making  of  the  supposed  demise  in  the  first  count  men- 
tioned, and  was  in  the  deed  described  as  being  at  that  time,  a  mortga- 
gee of  Sir  William  Magnay's  moiety  or  equal  half  part  of  the  premises 
by  the  alleged  deed  intended  to  be  demised ;  and  that  no  reversion  of 
and  in  the  supposed  demised  premises,  expectant  on  the  determination 
of  the  supposed  demise,  was  at  the  time  of  the  making  of  the  supposed 
demise,  or  at  any  time  since,  in  the  plaintiffs. 

To  each  of  these  pleas  there  was  a  general  demurrer,  and  a  joinder 
in  demurrer. 

c7.  Brown,  in  support  of  the  demurrers. — The  plea  is  no  answer  to 
the  declaration.  The  mortgagor  and  mortgagee  of  an  undivided  moiety 
of  certain  premises  join  with  the  owner  of  the  other  moiety  in  granting 
a  lease  of  the  entire  premises  to  Green ;  Green  covenanting  with  the 
three  jointly  and  severally  to  pay  the  rent  reserved,  but  not  saying  to 
whom.  Green,  the  lessee,  becoming  bankrupt,  his  assignees  now  plead 
that  one  of  the  lessors,  viz.  the  mortgagor,  had  not  at  the  time  of  the 
making  of  the  lease,  any  estate  in  the  premises,  or  any  part  thereof. 
That,  it  is  submitted,. is  no  answer  to  the  action.  The  cases  which  will 
be  mainly  relied  on  by  the  other  side,  are,  Pargeter  v.  Harris,  7  Q.  B. 
708  (E.  C.  L.  B.  vol.  53),  and  Webb  v.  Bussell,  3  T.  B.  393.    In  the 
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*4831  f°rmer>  *ke  declaration  stated,  that,  by  indenture  between  the 
J  plaintiffs  and  A.,  since  deceased,  of  the  first  part,  B.  (therein 
described  as  guardian  to  C.  and  D.,  minors,  and  devisees  nnder  the  will 
of  E.,  deceased),  of  the  second  part,  and  the  defendant  of  the  third 
part, — after  reciting  that  the  parties  of  the  first  part,  and  B.,  in  right 
aforesaid,  were  the  owners  of  the  closes,  &c,  thereinafter  described,  sub* 
ject  to  a  mortgage  for  85002.,  the  interest  whereof  was  payable  half- 
yearly  at  the  office  of  W.,  and  had  agreed  to  let  the  same  to  the 
defendant,  it  was  by  the  indenture  expressed  and  purported  that  the 
plaintiffs  and  A.,  with  the  consent  and  approbation  of  B.,  did  demise 
the  closes  to  the  defendant,  his  executors,  &c,  for  seven  years,  yield- 
ing and  paying  therefore  yearly  during  the  demise  1532.  11*.  at  the 
office  of  W.  aforesaid,  in  part  of  the  interest  on  the  mortgage,  by  equal 
half-yearly  payments ;  with  a  covenant  by  the  defendant  with  the  plain* 
tiffs  and  A.,  their  heirs,  &c,  to  pay  the  yearly  sum  at  the  place  and  in 
manner  before  mentioned :  alleging  for  breach,  non-payment  of  parcel 
of  a  half-yearly  sum,  due  since  the  death  of  A. ;  and  averring  that  the 
plaintiffs  and  A.,  or  any  or  either  of  them,  never  had  any  reversion  in 
the  premises  purported  to  be  demised.  The  defendant  pleaded,  that 
the  reversion  of  the  demised  premises,  expectant  on  the  determination 
of  the  demise,  was,  at  the  making  of  the  indenture,  and  from  thence  to 
the  death  of  A.,  in  the  plaintiffs  and  A.,  and,  from  her  death,  until  the 
making  of  the  after-mentioned  indenture,  was  in  the  plaintiffs,  who, 
before  breach,  assigned  the  reversion,  by  indenture,  to  S., — verification. 
To  this  the  plaintiff  replied,  that  no  reversion  in  the  supposed  demised 
premises,  expectant  on  the  determination  of  the  demise,  was,  at  the 
time  of  the  making  of  the  indenture,  and  from  thence  to  the  death  of 
A.,  in  the  plaintiffs  and  A.,  or,  from  her  death  until  the  making  of  the 
after-mentioned  indenture,  in  the  plaintiffs, — concluding  to  the  country. 
*4841  ^Pon  *8eneral  demurrer,  it  was  held,  that  the  recitals  showed 
-*  the  lessors  to  have  had  only  an  equitable  title ;  and  that,  the 
facts  being  disclosed  on  the  face  of  the  lease,  neither  party  was  estopped 
from  denying  that  the  lessors  had  a  legal  reversion.  That  is  in  point 
to  this  extent,  that  the  defendant  here  is  not  estopped  from  saying  that 
Sir  W.  Magnay  had  no  legal  interest  in  the  premises.  In  that  case, 
however,  none  of  the  demising  parties  had  any  legal  estate  in  the  pre- 
mises ;  and,  that  being  so,  the  court  held,  that,  although  it  appeared 
by  the  plea  that  the  plaintiffs  had  assigned  over  whatever  interest  they 
had,  the  assignees  of  that  interest  could  not  sue.  Here,  it  distinctly 
appears  that  two  of  the  demising  parties  had  the  legal  estate,  each 
having  a  moiety.  [Jbrvis,  C.  J. — You  admit  that  Pargeter  v.  Harris 
is  an  authority  that  the  lessors  could  not  distrain  under  such  circum- 
stances?] There  can  be  no  valid  distinction  between  the  right  to 
distrain  and  the  right  to  maintain  an  action.  Webb  v.  Russell  differs 
in  this,  that  the  covenants  were  with  the  mortgagor  and  his  assigns 
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only,  and  not  with  the  mortgagee ;  and  it  was  held  that  they  were 
covenants  in  gross,  and  did  not  go  to  the  assignee  of  the  reversion. 
Lord  Kenyon  there  says :  "  It  is  extremely  well  settled  at  common  law, 
without  referring  to  the  statute  32  H.  8,  c.  84,  that  covenants  which 
ran  with  the  land  will  pass  to  the  person  to  whom  the  land  descends. 
And  that  statute  enacted,  for  the  benefit  of  the  grantees  of  reversions, 
that  they  should  have  the  like  advantages  against  the  lessees,  their  exe- 
cutors, &c,  by  entry  for  non-payment  of  the  rent,  and  should  have  and 
enjoy  all  and  every  such  advantages,  benefits,  and  remedies,  by  action  only 
for  not  performing  other  conditions,  covenants,  or  agreements,  contained 
in  the  leases,  against  the  lessees,  as  the  lessors  or  grantors  had.  The 
statute  also  contains  a  clause  giving  the  lessees  the  same  remedy  against 
the  *grantee8  of  the  reversion,  which  they  might  have  had  against  r^ft- 
their  grantors.  Therefore,  under  this  statute,  the  grantees  or  ^ 
assignees  stand  in  the  same  situation,  and  have  the  same  remedy 
against  their  lessees,  as  the  heirs-at-law  of  individuals,  or  the  successors 
(in  the  case  of  corporations),  had  before  the  statute.  It  becomes, 
therefore,  necessary  to  inquire  whether  this  action  of  covenant  could 
have  been  maintained  by  the  heirs  of  the  person  from  whom  the  plain- 
tiff derives  her  title.  I  have  already  observed  upon  the  introduction 
of  one  fact  into  this  case,  which  might  have  been  omitted  ;  there  is  also 
another  which  deserves  some  observation  here.  It  is  stated  that  Stokes 
was  only  a  mortgagor,  who  had  parted  with  his  whole  term  to  the  mort- 
gagee ;  and  the  declaration  goes  on  to  state  that  the  whole  interest 
which  was  vested  in  him  he  had  transferred  to  the  mortgagee.  There- 
fore, in  point  of  law,  I  cannot  conceive  how  this  covenant  made  with 
Stokes  can  be  said  to  run  with  the  land ;  for,  Stokes  is  stated  in  the 
declaration  to  have  no  interest  whatever  in  the  land,  and  yet  both  the 
implied  covenant  arising  from  the  <  yielding  and  paying,'  and  also  the 
express  covenants,  are  entered  into  with  Stokes.  It  is  not  sufficient 
that  a  covenant  is  concerning  the  land,  but,  in  order  to  make  it  run 
with  the  land,  there  must  be  a  privity  of  estate  between  the  covenant- 
ing parties.  But  here  Stokes  had  no  interest  in  the  land  of  which  a 
court  of  law  could  take  notice ;  though  he  had  an  equity  of  redemption, 
an  interest  which  a  court  of  equity  would  take  notice  of.  These,  there- 
fore, were  collateral  covenants.  And,  though  a  party  may  covenant 
with  a  stranger  to  pay  a  certain  rent,  in  consideration  of  a  benefit  to 
be  derived  under  a  third  person,  yet  such  a  covenant  cannot  run  with 
the  land."  In  Stokes  v.  Russell,  3  T.  R.  678,  it  was  held  that,  if 
tenant  for  a  term  convey  the  term  by  way  of  mortgage,  and  then  join 
with  the  mortgagee  in  a  lease  for  a  shorter  term,  in  *which  the  r^og 
covenants  for  the  rent  and  repairs  are  only  with  the  mortgagor  L 
and  his  assigns,  and  the  interests  of  the  mortgagor  and  mortgagee  be- 
come extinguished  during  the  lease  by  the  reversioner  acquiring  their 
estates,  still  the  mortgagor  may  maintain  an  -action  of  covenant  against 
vol.  xiii.— 40  2  D 
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the  lessee,  the  covenants  being  in  gross.  Lord  Ken  yon  there  observed, 
that  "  the  consequence  of  their  opinion  on  the  former  occasion,  where 
they  held  that  these  covenants,  not  being  made  with  the  person  who 
had  the  legal  estate,  did  not  run  with  the  land,  and  that  the  assignee 
of  the  mortgagee  could  not  maintain  an  action  on  the  covenants  (and 
with  the  legality  of  which  judgment  they  were  perfectly  satisfied),  was, 
that  these  must  be  considered  as  covenants  in  gross,  and  that  of  course 
the  mortgagor  might  maintain  an  action  upon  them."  And  the  judg- 
ment in  that  case  was  affirmed  on  error :  Russell  v.  Stokes,  1  H.  Blac. 
563.  Here,  the  covenants  are  with  the  three  lessors, — two  having  the 
legal  interest,  in  conjunction  with  one  who  has  only  an  equitable  in- 
terest. That  clearly  is  sufficient  to  entitle  all  to  sue.  In  Wakefield 
v.  Brown,  9  Q.  B.  209  (E.  C.  L.  R.  vol.  58),  B.,  being  owner  of  land 
for  a  term  of  sixty-one  years,  granted  to  S.  an  annuity  for  lives,  and, 
for  securing  it,  assigned  it,  wanting  one  day,  to  R.  By  indenture, 
reciting  the  above  facts,  R.,  at  the  request  of  S.  and  B.,  did  demise 
and  lease,  and  B.  did  grant,  demise,  lease,  ratify,  and  confirm,  to  0., 
the  land  for  thirty-one  years  (ending  some  years  before  the  term  first 
mentioned),  at  a  rent  payable  to  S.  while  the  land  should  remain 
subject  to  the  annuity,  and  afterwards  to  B. :  and  0.,  for  herself, 
her  heirs,  executors,  and  administrators,  covenanted  to  and  with  S. 
and  R.,  and  their  respective  executors,  administrators,  and  assigns, 
that  she,  0.,  her  executors,  administrators,  and  assigns,  would  pay  the 
rent  to  R.  while  the  premises  should  remain  subject  to  the  annuity,  and 
♦4871  a^erwar^8  to  B. ;  and  that  she,  her  *executors,  administrators, 
-J  or  assigns,  would  perform  certain  repairs,  and  would  surrender 
at  the  end  of  the  thirty-one  years  to  B.  in  good  repair ;  and  B.  (alone) 
covenanted  for  quiet  enjoyment.  There  was  also  a  covenant  by  0., 
with  R.  and  B.,  to  repair  after  certain  notice.  It  was  held,  that,  after 
the  death  of  S.,  B.  and  R.  might  join  in  an  action  against  the  assignee  of 
0.  for  breach  of  the  first-mentioned  covenant  to  repair,  the  covenant 
being  with  S.,  B.  and  R.,  jointly,  and  running  with  the  land.  That 
case  is  precisely  in  point.  [Williams,  J. — The  question  was,  whether 
the  covenant  was  one  which  ran  with  the  land.]  Lord  Denman  said : 
"  The  objection  that  there  is  no  privity  of  estate,  is  certainly  not  tena- 
ble. A  covenant  to  repair  and  paint  clearly  runs  with  the  land ;  and 
there  is  privity  of  estate  between  the  defendant  and  one  of  the  plain- 
tiffs, Robert  Wakefield,  at  all  events."  [Williams,  J. — Where  the 
expression  "privity  of  estate"  is  used,  is  it  rfeed  as  between  the  heir 
and  the  original  tenant,  or  as  between  him  and  the  lessor  ?]  It  is  used 
in  the  books  in  both  senses.  In  Thursby  v.  Plant,  1  Saund.  237, 
where  an  action  of  covenant  by  the  assignee  of  the  reversion  against 
the  lessee,  was  held  not  to  be  local,  the  court,  "  after  deliberation, 
resolved  that  the  action  was  well  brought  in  London,  because  they  held 
that  the  statute  transferred  the  privity  of  contract;  for,  an  action  of 
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covenant  is  not  like  an  action  of  debt  for  rent  reserved ;  for,  if  the 
lessee  assign  over  his  term,  and  the  lessor  accept  of  the  assignee  as  his 
tenant,  now  the  lessor  cannot  have  an  action  of  debt  for  the  rent  against 
the  first  lessee,  by  reason  of  his  own  acceptance,  which  hath  extin- 
guished the  privity  of  contract."  Upon  this  the  learned  editors  ob- 
serve,— Walker's  Case,  3  Co.  Rep.  24,  supports  this  reason  given  by 
the  court ;  but,  although  the  privity  of  contract  be  extinguished  quoad 
the  action  of  debt,  it  seems  not  to  be  wholly  and  for  all  purposes  hmoo 
♦extinguished ;  for,  it  is  immediately  added,  that  the  lessor  may  ^ 
still  have  covenant ;  and  it  seems  a  contradiction  in  terms  to  say  that 
an  action  of  covenant  will  lie  after  the  extinction  of  the  privity  of  con- 
tract. The  word  « contract*  cannot  be  put  here  by  mistake  for  <  estate  :' 
for,  although  by  acceptance  of  the  assignee  of  the  lessee,  the  privity 
of  estate  between  the  lessor  and  lessee  is  no  doubt  destroyed,  yet  it  is 
clear  that  the  action  of  debt  by  the  lessor  against  the  lessee  is  grounded 
on  the  privity  of  contract,  otherwise  the  venue  would  be  local.  There 
is  much  confusion  in  the  books  respecting  privity  of  estate  and  privity 
of  contract.  Perhaps  the  best  way  of  reconciling  the  cases,  is,  by  con- 
sidering that  at  common  law  covenants  ran  with  the  land,  but  not  with 
the  reversion;  [but  see  1  B.  &  C.  414, 415  (E.  C.  L.  R.  vol.  8)] ;  there- 
fore, the  assignee  of  the  lessee  was  held  to  be  liable  in  covenant,  and 
to  be  entitled  to  bring  covenant,  but  the  assignee  of  the  lessor  was  not. 
Yet,  as  this  liability  and  right  in  the  assignee  of  the  lessee  arises  out 
of  his  privity  of  estate,  and  of  the  annexation  of  the  covenants  to  the 
land,  all  the  actions  by  and  against  him  are  heal;  whereas,  the  assignee 
of  the  lessor  having  no  liability  or  right,  except  what  is  given  him 
by  32  H.  8,  his  action  is  transitory  by  the  operation  of  the  statute, 
except  indeed  in  debt  for  rent,  which  he  is  entitled  to,  independent  of 
all  contract,  by  the  mere  relation  in  which  he  stands  to  the  land."  In 
the  notes  to  Spencer's  Case,  5  Co.  Rep.  15,  in  1  Smith's  Leading  Cases, 
27,  it  is  said :  "  A  covenant  is  said  to  run  with  land,  when  either  the 
liability  to  perform  it,  or  the  right  to  take  advantage  of  it,  passes 
to  the  assignee  of  that  land.  A  covenant  is  said  to  run  with  the 
reversion,  when  either  the  liability  to  perform  it,  or  the  right 
to  take  advantage  of  it,  passes  to  the  assignee  of  that  reversion. 
Questions  upon  this  branch  of  the  law  generally  arise  between  the 
lessor   of  lands   or   his   assignee,  and  the  lessee  thereof  or 


* 


his  assignee.     An  opinion  has  sometimes  been  intimated  that 
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there  were,  even  at  common  law,  some  covenants  which  ran  with 
the  reversion.  The  authorities,  however,  seem  to  preponderate  in 
favour  of  the  doctrine  of  Serjt.  Williams,  who,  in  Thursby  v.  Plant,  1 
Wms.  Saund.  240,  n.  (3),  says  that  <the  better  opinion  seems  to  be, 
that  the  assignee  of  the  reversion  could  not  bring  an  action  of  covenant 
at  common  law.'  And  the  cases  will  be  best  reconciled,  and  the  whole 
subject  rendered  far  more  intelligible,  if  we  adopt  the  view  taken  by 
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the  learned  and  eminent  personage  who  has  since  edited  that  work, 
,Vol.  I.,  240  a,  n.  (a),  viz.  <  that,  at  common  law,  covenants  ran  with  the 
land,  but  not  with  the  reversion.  Therefore,  the  assignee  of  the  lessee 
was  held  to  be  liable  in  covenant,  and  to  be  entitled  to  bring  covenant, 
but  the  assignee  of  the  lessor  was  not/  Such  being  the  state  of  the 
common  law,  the  32  H.  8,  c.  34,  after  reciting,  among  other  things, 
<  that,  by  the  common  law,  no  stranger  to  any  covenant  could  take 
advantage  thereof,  but  only  such  as  were  parties  or  privies  thereto,' 
proceeded  to  enact,  <  that,  all  persons  and  bodies  politic,  their  heirs, 
successors,  and  assigns,  having  any  gift  or  grant  of  the  King  of  any  lands 
or  other  hereditaments,  or  of  any  reversion  in  the  same,  which  belonged 
to  any  of  the  monasteries,  &c,  dissolved,  or  by  any  other  means  come 
to  the  King's  hands,  since  the  4th  of  February,  1535,  or  which  at  any 
time  before  the  passing  of  this  act  belonged  to  any  other  person,  and 
after  came  to  the  hands  of  the  King,  and  all  other  persons  being 
grantees  or  assignees  to  or  by  the  King,  or  to  or  by  any  other  persons 
than  the  King,  and  their  heirs,  executors,  successors,  and  assigns,  shall 
have  like  advantages  against  the  lessees,  their  executors,  adminis- 
trators, and  assigns,  by  entry  for  non-payment  of  the  rent,  or  for 
doing  waste,  or  other  forfeiture,  and,  by  action  only,  for  not  perform- 
*4Q01  *n&  ot^er  conditions,  ^covenants,  or  agreements  expressed  in  the 
-■  indentures  of  leases  and  grants  against  the  said  lessees  and 
grantees,  their  executors,  administrators,  and  assignees,  as  the  said 
lessors  and  grantors,  their  heirs  or  successors,  might  have  had.'  And 
s.  2  enacted  <  that  all  lessees  and  grantees  of  lands  or  other  heredita- 
ments, for  terms  of  years,  life,  or  lives,  their  executors,  administrators, 
or  assigns,  shall  have  like  action  and  remedy  against  all  persons  and 
bodies  politic,  their  heirs,  successors,  and  assigns,  having  any  gift  or 
grant  of  the  King,  or  of  any  other  persons,  of  the  reversion  of  the  said 
lands  and  hereditaments  so  letten,  or  any  parcel  thereof,  for  any  con- 
dition or  covenant  expressed  in  the  indentures  of  their  leases,  as  the 
same  lessees  might  have  had  against  the  said  lessors  and  grantors,  their 
heirs  and  successors.' "  If  the  action  had  been  against  the  original 
lessee  in  this  case,  it  would  be  impossible  to  contend  that  all  the  lessors 
must  not  have  joined,  by  virtue  of  the  express  covenant. 

It  was  further  contended  that  the  defendants,  as  assignees  of  the 
bankrupt  lessee,  more  effectually  represented  the  lessee  than  an  ordinary 
assignee  would,  assuming  all  his  liabilities  as  well  as  acquiring  all  his 
rights,  at  least  so  long  as  they  held ;  and  that  their  liability  rather 
resembled  that  of  an  executor, — only  out  of  their  own  moneys.  The 
following  authorities  were  referred  to, — Doe  d.  Cheere  v.  Smith,  5 
Taunt.  795  (E.  C.  L.  R.  vol.  1),  Burnett  v.  Lynch,  5  B.  &  C.  589  (E. 
C.  L.  R.  vol.  11),  8  D.  &  R.  368  (E.  C.  L.  R.  vol.  16),  Wolveridge  v. 
Steward,  3  M.  &  Scott,  561  (E.  0.  L.  R.  vol.  30),  1  C.  &  M.  644,t 
Gibson  v.  Garruthers,  8  M.  &  W.  321,  t  Beckham  v.  Drake,  8  M.  &  W. 
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846, f  Becknam  v.  Drake,  2  House  of  Lords  Cases,  579,  and  the  12  & 
13  Vict.  o.  106,  ss.  141,  145. 

WilleSy  for  the  defendant  Edwards. — The  latter  branch  of  the  argu- 
ment on  the  other  side  assumes  that  there  is  a  different  degree  of 
liability  imposed  upon  the  assignees  of  a  bankrupt  who  elect  to  take  a 
term  which  was  *vested  in  him,  from  that  which  the  law  casts  r^q-. 
upon  any  other  sort  of  assignee.  There  is  no  authority  for  any  ^ 
such  position,  and  the  whole  scope  and  policy  of  the  bankrupt  laws  are 
opposed  to  it. 

The  real  question  is,  whether  the  assignee  of  the  lessee  in  this  case 
is  liable  upon  the  covenant  for  the  payment  of  rent, — whether  it  is  a 
covenant  which  runs  with  the  land.  The  distinction  laid  down  in  the 
notes  to  Thursby  t>.  Plant,  1  Wms.  Saund.  240  a, — "  that,  at  common 
law,  covenants  ran  with  the  land,  but  not  with  the  reversion."  But  for 
the  case  of  Wakefield  v.  Brown,  9  Q.  B.  209  (E.  G.  L.  R.  vol.  58),  this 
question  would  present  but  little  difficulty.  If  it  be  necessary  to  dis- 
cuss the  principle  of  that  decision,  it  will  be  submitted  that  the  court 
there  came  to  an  erroneous  conclusion.  A  covenant  will  not  run  with 
an  estate  by  estoppel:  Noke  v.  Awder,  Cro.  Eliz.  436 ;  Whitton  v.  Pea- 
cock, 2  Scott,  630,  2  N.  C.  411.  In  Jarman  on  Conveyancing  (Bythe- 
wood),  Vol.  4,  p.  885  (2d  edit.),  it  is  said:  "The  statute  (32  H.  8,  c. 
34)  extends  to  covenants  only  which  immediately  affect  the  nature, 
value,  or  mode  of  occupation  of  the  subject  of  the  demise,  or,  in  other 
words,  which  run  with  the  land,  and  not  to  personal  and  collateral  cove- 
nants. This  brings  us  to  the  consideration  of  what  are  covenants  that 
run  with  the  land, — a  point  of  no  less  importance  than  difficulty.  It 
should  be  premised,  however,  that  in  order  to  fall  within  the  operation 
of  the  statute,  the  covenant  must  be  made  with  the  person  having  the 
legal  estate."  The  statute  only  gives  the  assignees  of  the  lessor  the 
same  remedy  upon  the  covenants  which  the  lessor  himself  had.  In 
Selwyn's  Nisi  Prius,  10th  edit.  484, 11th  edit.  508,  it  is  said :  « If  the 
covenant  extends  to  a  thing  in  esse,  parcel  of  the  demise,  as,  a  covenant 
to  repair, — Dean  and  Chapter  of  Windsor's  Case,  5  Co.  Rep.  24  a, — 
to  reside  constantly  on  the  demised  premises, — Tatem  v.  Chaplin,  2  H. 
Blac.  133, — to  leave  part  of  the  land  ^demised  every  year  for 
pasture, — Cockson  v.  Cock,  Cro.  Jac.  125, — to  insure  against  fire 
premises  situated  within  the  limits  mentioned  in  the  party-wall  act,  14 
G.  3,  c.  78,— Vernon  v.  Smith,  5  B.  &  Aid.  1  (E.  C.  L.  R.  vol.  7),— 
or  the  like,  the  thing  to  be  done  by  force  of  the  covenant  is  in  a  man- 
ner annexed  and  appurtenant  to  the  thing  demised :  it  is  a  parcel  of 
the  contract,  and  tends  to  the  support  of  the  thing  demised ;  hence,  it 
shall  bind  the  assignee,  although  he  be  not  named;  and  the  assignee  by 
act  in  law,  as,  tenant  by  elegit  of  a  term,  or  he  to  whom  a  lease  for 
years  is  sold  by  force  of  any  execution,  is  equally  bound  with  the  as- 
signee by  act  of  the  party :  6th  resolution,  Spencer's  Case,  5  Co.  Rep. 

2d2 
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17  b."  In  The  Earl  of  Portmore  v.  Bunn,  1  B.  &  C.  694  (E.  C.  L.  R. 
vol.  8),  3  D.  &  R.  145  (E.  C.  L.  R.  vol.  16),  in  covenant  by  the  rever- 
sioner against  the  assignee  of  the  grantee,  the  declaration  stated  that 
A.  and  B.  did  grant  license  for  a  term  of  years  to  0.  to  continue  a 
channel  open  through  the  bank  of  a  navigation,  in  order  that  the  waste 
water  might  pass  through  the  channel  to  the  mills  of  0.,  the  latter  pay- 
ing a  certain  annual  sum  therein  mentioned :  breach,  non-payment  of 
that  annual  sum.  By  the  deed  produced  in  evidence,  A.  and  B.  were 
described  as  persons  having  the  greatest  proportion  or  share  in  the 
profits  of  the  navigation :  and  it  was  held,  that  the  deed  showed  that 
the  assignee  of  the  grantee  was  not  bound  by  the  covenants,  inasmuch 
as  it  appeared  that  the  grantors  had  not  any  legal  or  equitable  estate 
in  the  real  hereditaments  which  the  deed  set  out  in  the  declaration  pur- 
ported to  grant.  In  Taylor  v.  Needham,  2  Taunt.  278,  pleas  by  the 
assignee  of  a  lessee,  that  the  lessor  did  not  demise,  and  that  he  the 
assignee  did  not  break  or  neglect  to  keep  the  covenant  made  by  his 
lessee,  were  held  bad  on  demurrer.  There  is  no  real  difference  between 
this  case  and  the  grant  of  a  rent-charge.  It  has  never  been  held  that 
covenants  run  with  a  rent-charge :  on  the  contrary,  the  cases  seem  to 
*49*n  *8^ow  *kat  *^ey  ^°  not#  *n  Milnes  t;.  Branch,  5  M.  &  Selw.  411, 
■*  where  J.  B.,  being  seised  in  fee,  conveyed  to  the  defendant  and 
T.  J.,  their  heirs  and  assigns,  to  the  use  that  J.  B.,  his  heirs  and  as- 
signs, might  have  and  take  to  his  use  a  rent  certain  to  be  issuing  out 
of  the  premises,  and,  subject  to  the  said  rent,  to  the  use  of  the  defend- 
ant, his  heirs  and  assigns,  and  the  defendant  covenanted  with  J.  B., 
his  heirs  and  assigns,  to  pay  to  him,  his  heirs  and  assigns,  the  said  rent, 
and  to  build,  within  one  year,  one  or  more  messuages  on  the  premises, 
for  better  securing  the  said  rent,  and  J.  B.  within  one  year  demised  the 
said  rent  to  the  plaintiffs  for  one  thousand  years, — it  was  held,  that 
covenant  would  not  lie  for  the  plaintiffs,  for  non-payment  of  the  rent, 
or  for  not  building  the  messuages,  for  the  covenant  was  personal  to 
J.  B.  The  like  law  was  laid  down  in  Webb  v.  Russell,  3  T.  R.  393. 
Here,  three  persons  join  in  a  lease, — the  mortgagee  and  the  mortgagor 
of  one  moiety  of  the  premises,  and  the  owner  of  the  other  moiety. 
The  only  demising  parties  are  the  two  former,  the  latter  merely  assents. 
And  the  rent  is  reserved,  not  to  any  particular  person,  but  generally. 
The  rent  would  follow  the  reversion :  but  the  covenant  introduces  a 
fresh  difficulty ;  it  is  with  the  three.  The  intention  probably  was,  that 
the  rent  should  be  paid  to  the  three :  if  so,  it  is  a  sum  in  gross,  and 
not  rent.  See  Ackroyd  v.  Smith,  10  C.  B.  164  (E.  C.  L.  R.  vol.  70), 
and  Wootten  v.  Steffenoni,  12  M.  &  W.  129.  f  Primfi  facie,  the  only 
person  liable  upon  a  covenant,  is  he  who  executes  the  deed.  His  execu- 
tor is  liable,  and  so  also  is  his  heir,  if  named  in  the  covenant.  So,  the 
assign,  the  privy  in  estate,  of  the  person  entering  into  the  covenant,  is 
liable  in  certain  cases.     Two  questions  are  to  be  looked  at, — first,  whe- 
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ther  the  covenant  is  one  which  runs  with  the  land, — secondly,  whether 
the  party  sought  to  be  charged  is  privy  in  estate  with  the  party  who 
enters  into  the  covenant.  In  *Wakefield  t;.  Brown,  9  Q.  B.  209  r^o* 
(E.  0.  L.  R.  vol.  58),  the  covenant  related  to  the  land,  it  was  not  *■ 
a  mere  covenant  to  pay  a  sum  in  gross.  The  reason  assigned  for  the 
decision  there, — "  that  there  is  privity  of  estate  between  the  defendant 
and  one  of  the  plaintiffs,"  is  entirely  unsatisfactory,  and  is  founded 
upon  no  rule  of  law. 

Kemplay,  for  the  defendants  Spicer  and  Cohen,  referred  to  Parmen- 
ter  v.  Webber,  2  J.  B.  Moore,  656  (E.  C.  L.  R.  vol.  4),  Smith  v.  Maple- 
back,  1  T.  R.  441,  Wollaston  v.  Hakewill,  3  M.  &  G.  297  (E.  C.  L.  R. 
vol.  42),  3  Scott,  N.  R.  593,  Preece  v.  Corrie,  5  Bingh.  24  (E.  C.  L.  R. 
vol.  15),  2  M.  &  P.  57  (E.  C.  L.  R.  vol.  17),  Pollock  v.  Stacey,  16  Law 
Journ.  N.  S.,  Q.  B.  132,  Vernon  v.  Smith,  5  B.  &  Aid.  1  (E.  C.  L.  R. 
vol.  7),  and  Harrold  v.  Whitaker,  11  Q.  B.  147  (E.  C.  L.  R.  vol.  63). 

Brown,  in  reply,  cited  Smith  v.  Mapleback,  1  T.  R.  441,  and  Thomas 
v.  Pemberton,  7  Taunt.  206  (E.  C.  L.  R.  vol.  2.)  [Wille*  referred  to 
Mayho  v.  Buckhurst,  Cro.  Jac.  438.]  Our.  adv.  vuU. 

Jkrvts,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

"We  have  considered  this  case,  but  do  not  purpose  to  enter  into  an 
examination  of  the  authorities  and  the  principles  by  which  it  should  be 
governed. 

The  question  is  upon  the  record,  and  we  therefore  think  that  we  are 
bound  by  the  decision  of  Wakefield  v.  Brown,  which  is  expressly  in 
point.  If  we  were  to  decide  for  the  defendants,  fortified  by  that  autho- 
rity, the  plaintiffs  would  bring  a  writ  of  error ;  and  if,  on  the  other 
hand,  that  case  cannot  be  supported,  the  defendants  may  review  it  in 
a  court  of  appeal. 

Under  these  circumstances,  we  think  it  respectful  to  defer  to  the 
considered  judgment  of  a  court  of  co-ordinate  jurisdiction,  and  there- 
fore, upon  the  authority  of  that  case,  give  judgment  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 

A  contract  running  with  the  land  cannot  be  the  land,  that  covenant*  real  will  attach  and 

transferred  to  the  assignee  of  the  land,  unless  pass  to  a  grantee :  White  v.  Whitney,  3  Met- 

the  assignor  has  a  capacity  to  convey  the  land  calf,  81.    When  the  grantor  of  land  has  exclu- 

itself  to  which  the  covenant  is  incident :  Ran-  sive  possession  of  the  premises  conveyed,  at  the 

dolph  v.  Kinney,  3  Randolph,  394;  Nosbit  v.  time  he  executes  the  deed,  claiming  the  same 

Brown,  1  Dev.  Eq.  Rep.  30;  Beardsley  v.  Knight,  in  fee  simple  advene  to  the  owner,  he  has  an 

4  Vermont,  471.    When  the  grantor  is  not  estate  sufficient  to  pass  those  covenants  which 

seised  of  the  land  at  the  time  of  conveying,  his  run  with  the  land,  as  he  has  seisin  in  fact    But 

covenants  of  warranty  do  not  attach  to  the  land  if  he  has  neither  seisin  in  fact  nor  in  law,  no 

and  run  with  it,  and  therefore  he  is  not  liable  on  covenants  pass  to  the  assignee  of  his  grantee : 

bis  covenants  to  the  assignee  of  the  grantee  of  Fowler  v.  Polling,  2  Barbour  Sup.  Ct.  Rep.  300 ; 

the  land :  Slater  v.  Rawson,  1  Metcalf,  450.    A  6  Ibid.  105 ;  Dovore  v.  Sunderland,  17  Ohio,  $2. 
grant  by  a  mortgagor  is  so  far  a  conveyance  of 
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*495]  *IN  THE  HOUSE  OF  LORDS. 

WILLIAM  EMMENS,  the  Secretary  for  the  time  being  of  The  Church 
of  England  Life  and  Fire  Assurance,  Trust,  and  Annuity  Company, 
v.  ELDERTON.    April  28. 

[In  error.] 

A  count  in  assumpsit  Against  the  secretary  of  a  joint-stock  company,  stated,  that,  on  the  30th 
of  November,  1844,  it  woe  agreed,  by  and  between  the  plaintiff  and  the  company,  that,  from 
the  1st  of  January  then  next,  the  plaintiff,  as  the  attorney  and  solicitor  of  the  company,  should 
receive  and  aocept  a  salary  of  1002.  per  annum,  in  lieu  of  rendering  an  annual  bill  of  costs  for 
general  business  transacted  by  him  for  the  company,  and  should  and  would  for  such  salary 
advise  and  act  for  the  company  on  all  oocasions  in  all  matters  connected  with  the  company, 
with  certain  exceptions.  The  count  then  stated  that,  the  said  agreement  being  so  made,  in 
consideration  that  the  plaintiff  had,  at  the  request  of  the  company,  promised  the  company  to 
perform  the  same  in  all  things  on  his  part,  the  company  promised  to  perform  the  same  in  aU 
things  on  their  part,  and  to  retain  and  employ  him  at  eueh  attorney  and  eolicitor  of  the  com- 
pany, on  the  term*  aforeeaid;  and  alleged  for  breach,  that  the  company,  disregarding  their 
promise  and  agreement,  did  not  nor  would  continue  to  retain  or  employ  the  plaintiff  as  such 
attorney  or  solicitor,  on  the  terms  aforesaid,  but  wrongfully  and  without  any  reasonable  cause 
dismissed  and  discharged  him  from  such  employment  and  retainer,  and  thence  hitherto  refused 
to  retain  or  employ  him  as  such  attorney  or  solicitor : — 

Held,— in  accordance  with  the  opinions  of  eight  judges  against  one,  and  in  affirmance  of  the 
judgment  of  the  Exchequer  Chamber,  whereby  that  of  the  Court  of  Common  Pleas  was  re- 
versed,— that  the  count  was  good  after  verdict;  for,  that  it  sufficiently  alleged  an  agreement 
by  the  company  creating  the  relation  of  attorney  and  client,  and  a  promise  to  continue  that 
relation  for  at  least  a  year. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that,  there- 
tofore, to  wit,  on  the  2d  of  February,  1841,  in  consideration  that  the 
plaintiff,  at  the  request  of  the  said  company,  had  agreed  to  become  the 
permanent  attorney  and  solicitor  of  the  said  company,  and  to  act  as 
such,  for  reasonable  reward  to  be  therefore  paid  by  the  said  company 
to  the  said  plaintiff  for  his  services  in  that  behalf,  they  the  said  com- 
pany promised  the  plaintiff  to  retain  and  employ  him  as  such  permanent 
attorney  and  solicitor ;  that,  after  the  making  of  the  said  agreement, 
and  in  pursuance  thereof,  to  wit,  on  the  day  and  year  aforesaid,  the 
said  company  did  in  fact  retain  and  employ  him  the  plaintiff  as  such 
permanent  attorney  and  solicitor  as  aforesaid,  and  he  the  plaintiff  then 
became  and  was  and  acted  as  the  permanent  attorney  and  solicitor  of 
*49fn  *^e  8a"*  *comPany>  an<*  had  always  from  thence  been  ready  and 
J  willing  to  continue  to  act  as  the  permanent  attorney  and  solicitor 
of  the  said  company, — of  which  the  said  company  had  at  all  times 
notice  ;  yet  that  the  said  company,  disregarding  their  said  promise,  did 
not  nor  would  permit  or  suffer  the  plaintiff  to  continue  to  be  the  attor- 
ney and  solicitor  of  the  said  company,  or  to  act  as  such,  but  afterwards, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the  25th  of  May, 
1845,  without  the  consent  of  the  plaintiff,  and  against  his  will,  appointed 
certain  other  persons,  to  wit,  J.  G.  and  D.  J.  L.,  to  be  the  attorneys 
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and  solicitors  of  the  said  company,  and  wrongfully,  and  without  any 
just  or  reasonable  cause  for  so  doing,  discharged  the  plaintiff  from 
being  or  acting  as  attorney  and  solicitor  for  the  said  company,  and 
deprived  him  of  all  gains  and  profits  which  could  have  arisen  or 
accrued  to  him  in  that  behalf,  to  wit,  gains  and  profits  to  the  amount 
of  5000Z. 

The  second  count  stated,  that,  afterwards,  to  wit,  on  the  38th  of 
November,  1844,  it  was  agreed  by  and  between  the  plaintiff  and  the 
said  company,  that,  from  the  first  of  January  then  next,  the  plaintiff, 
as  the  attorney  and  solicitor  of  the  said  company,  should  receive  and 
accept  a  salary  of  1002.  per  annum  in  lieu  of  rendering  an  annual  bill 
of  costs  for  general  business  transacted  by  the  plaintiff  for  the  said 
company  as  such  attorney  and  solicitor,  and  should  and  would,  for  such 
salary  of  1001.  per  annum,  advise  and  act  for  the  said  company  on  all 
occasions,  in  all  matters  connected  with  the  said  company  (the  prose- 
cuting or  defending  of  suits,  the  preparation  of  bonds  or  other  securi- 
ties for  advances  by  the  said  company,  and  moneys  disbursed  by  the 
plaintiff,  being  excepted,  and  the  plaintiff  being  allowed  in  respect  of 
such  matters  to  make  the  usual  and  regular  charges  of  an  attorney  or 
solicitor),  and  that  the  plaintiff  should  attend  the  secretary  of  the 
said  company,  as  well  as  *the  board  of  directors  thereof,  and  the  r>4q7 
meetings  of  the  proprietors  thereof,  when  required :  That,  the  '■ 
said  agreement  being  so  made,  afterwards,  to  wit,  on  the  said  30th  of 
November,  in  the  year  aforesaid,  in  consideration  that  the  plaintiff  had, 
at  the  request  of  the  said  company,  promised  the  said  company  to  per- 
form and  fulfil  the  same  in  all  things  on  his  part,  the  said  company 
promised  the  plaintiff  to  perform  and  fulfil  the  same  in  all  things  on 
their  part,  and  to  retain  and  employ  him  as  such  attorney  and  solicitor 
of  the  said  company  on  the  terms  aforesaid :  That,  although  the  said 
company  did,  for  a  certain  small  space  of  time  thereafter,  to  wit,  for 
the  space  of  four  months,  in  pursuance  and  fulfilment  of  the  said  agree- 
ment, and  of  their  promise  in  that  behalf,  retain  and  employ  the  plain- 
tiff as  such  attorney  and  solicitor,  on  the  terms  aforesaid,  and  did  pay 
him  a  small  part  of  the  said  salary,  to  wit,  502. ;  and  although  the 
plaintiff  was  at  all  times  from  the  making  of  the  said  agreement  hitherto 
ready  and  willing  to  advise  and  act  for  the  said  company,  and  accept 
the  said  salary,  on  the  terms  aforesaid,  and  in  all  other  respects  to 
fulfil  the  said  agreement  on  his  part, — of  which  the  said  company 
always  had  notice :  Tet  the  said  company  disregarding  the  said  agree- 
ment, and  their  promise,  did  not  nor  would  continue  to  retain  or  employ 
the  plaintiff  as  such  attorney  or  solicitor  of  the  said  company,  on  the 
terms  aforesaid ;  but,  on  the  contrary  thereof,  afterwards,  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  25th  of  May,  1845, 
wrongfully,  and  without  any  reasonable  cause,  dismissed  and  discharged 
the  plaintiff  from  such  employment  and  retainer,  and  then  and  from 
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thence  hitherto  had  wholly  refused  to  retain  or  employ  him  as  such 
attorney  and  solicitor  of  the  said  company,  or  to  pay  him  the  salary 
aforesaid  ;  by  reason  of  which  last-mentioned  premises,  the  plaintiff  had 
wholly  lost  and  been  deprived  entirely  of  the  said  salary  of  100J.,  and 
*4Q81  a^80  °^  ^vers  great  gains  and  profits  which  he  might  *and  other- 
J  wise  would  have  derived  from  such  employment,  in  and  about 
the  prosecuting  and  defending *of  divers  suits  respectively  brought  by 
and  against  the  said  company,  and  in  and  about  the  preparing  of  divers 
bonds,  contracts,  and  securities  for  the  said  company,  and  otherwise,  to 
wit,  to  the  amount  of  50002.,  and  had  been  and  was  in  other  respects 
greatly  injured  and  damnified. 

There  was  also  a  count  for  work  and  labour,  and  a  count  for  money 
found  due  upon  an  account  stated. 

The  defendant  pleaded  "  that  the  said  company  did  not  promise  in 
manner  and  form  as  the  plaintiff  had  above  complaiqed,"  and  several 
special  pleas,  which,  in  the  result,  became  unimportant. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  sittings  at  West- 
minster after  Trinity  Term,  1846,  when  a  verdict  was  found  for  the 
plaintiff, — the  damages  on  the  second  count  being  separately  assessed 
at  2002.,  and  leave  being  reserved  to  the  defendant  to  move  to  enter  a 
verdict  for  him  on  the  first  count.  A  rule  nisi  was  afterwards  obtained 
to  enter  the  verdict  for  the  defendant  on  the  first  count,  and  to  arrest 
the  judgment  on  the  second  count.  Upon  the  argument  of  that  rule, 
the  Court  of  Common  Pleas  held  that  the  first  count  was  not  supported 
by  proof  of  a  resolution  of  the  directors  of  the  company,  that  the  plain- 
tiff "  be  appointed  permanent  solicitor  to  the  institution," — the  word 
permanent  denoting  in  such  resolution,  no  more  than  a  general  employ- 
ment, as  contradistinguished  from  an  occasional  or  special  employment : 
and,  as  to  the  second  count,  they  held,  that  the  agreement  therein  set 
forth  did  not  necessarily  imply  a  promise  by  the  company  to  employ 
the  plaintiff;  and  that,  the  consideration  being  exhausted  by  the  mutual 
promises,  there  was  nothing  to  sustain  the  latter  branch  of  the  com- 
pany's promise,  and  consequently  that  the  count  was  bad  in  arrest  of 
judgment :  see  Elderton  v.  Emmens,  4  C.  B.  479  (E.  C.  L.  R.  vol.  56). 
*1QQ1  *The  propriety  of  this  latter  decision  was  discussed  upon 
■■  error  in  the  Exchequer  Chamber,  when  that  court, — consisting 
of  Parke,  B.,  Alderson,  B.,  Rolfe,  B.,  Wightman,  J.,  Erie,  J.,  and 
Piatt,  B., — reversed  the  decision  of  the  court  below ;  holding  that  the 
second  count  was  good  after  verdict,  for,  that  it  sufficiently  alleged  an 
agreement  by  the  company  creating  the  relation  of  attorney  and  client, 
and  a  promise  to  continue  that  relation  at  least  for  a  year ;  and  that 
the  subsequent  allegation  of  a  promise  to  "retain  and  employ"  the 
plaintiff  as  such  attorney  and  solicitor,  was  mere  redundancy  of  expres- 
sion :  see  Elderton  v.  Emmens,  6  C.  B.  160  (E.  C.  L.  R.  vol.  60). 

The  defendant  thereupon  brought  a  writ  of  error  returnable  in  par- 
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liament,  submitting  that  the  judgment  of  the  Exchequer  Chamber  ought 
to  be  reversed,  for,  amongst  others,  the  following  reasons, — first,  that 
the  second  count  of  the  declaration  was  not  sufficient  in  law, — secondly, 
that  the  agreement  set  out  in  the  second  count,  and  which  was  pleaded, 
not  in  haec  verba,  but  according  to  its  legal  effect,  did  not  contain, 
either  expressly  or  impliedly,  any  contract  on  the  part  of  the  company 
to  retain  and  employ  the  plaintiff, — thirdly,  that,  if  it  were  sought  to 
sustain  the  second  count,  on  the  ground  that  the  promise  therein  alleged 
to  retain  and  employ  the  plaintiff  might  be  relied  on  as  an  express  pro- 
mise, independent  of  the  agreement,  then  the  count  was  bad,  because 
there  was  no  sufficient  consideration  to  support  such  promise. 

The  case  was  argued  in  the  House  of  Lords,  in  Hilary  Vacation, 
1852,  by  Hugh  Sill  and  Willes,  for  the  plaintiff  in  error  (defendant 
below),  and  Hoggins  and  Cowling,  for  the  defendant  in  error  (plaintiff 
below), — the  following  learned  judges  being  present  at  the  hearing, 
Parke,  B.,  Coleridge,  J.,  Talfourd,  J.,  Maule,  J.,  Wightman,  J.,  Erie, 
J.,  Piatt,  B.,  Martin,  B.,  and  Crompton,  J. 

♦The  following  authorities  were  referred  to : — Viner's  Abridg-  r^r^ 
ment,  Condition;  Sheppard's  Touchstone,  Condition;  2  Chitt.  ^ 
Pl.  6th  edit.  p.  205 ;  Fawcett  v.  Cash,  5  B.  &  Ad.  904  (E.  C.  L.  R. 
vol.  27) ;  Beeston  v.  Collier,  4  Bingh.  309  (E.  C.  L.  R.  vols.  13,  15), 
12  J.  B.  Moore,  552  (E.  C.  L.  R.  vol.  22) ;  Gandall  v.  Pontigny,  1 
Stark.  N.  P.  C.  198  (E.  C.  L.  R.  vol.  2) ;  Hartley  v.  Harman,  11  Ad. 
&  E.  798  (E.  C.  L.  R.  vol.  39),  3  P.  &  D.  567 ;  Hopkins  v.  Logan,  5  M. 
&  W.  241,f  7  Dowl.  P.  C.  360;  Kaye  v.  Dutton,  7  M.  &  G.  807  (E. 
C.  L.  R.  vol.  49),  8  Scott  N.  R.  495,  2  D.  &  L.  291 ;  Wilkinson  v. 
Oliveira,  1  N.  C.  490,  1  Scott,  461 ;  Bainbridge  v.  Firmstone,  8  Ad.  & 
E.  743  (E.  C.  L.  R.  vol.  35),  1  P.  &  D.  2 ;  Thornton  v.  Jenyns,  1  M.  & 
G.  166  (E.  C.  L.  R.  vol.  39),  1  Scott  N.  R.  52 ;  Sykes  v.  Dixon,  9  Ad. 
&  E.  693  (E.  C.  L.  R.  vol.  3ii),  1  P.  &  D.  463 ;  Aspdin  v.  Austin,  5 
Q.  B.  671,  1  D.  &  M.  515;  Dunn  v.  Sayles,  5  Q.  B.  685  (E.  C.  L.  R. 
vol.  48) ;  Pilkington  v.  Scott,  15  M.  &  W.  657  ;f  Beckham  t;.  Drake, 
2  House  of  Lords  Cases,  579;  Fewings  v.  Tisdal,  1  Exch.  295.  f 

At  the  close  of  the  argument,  the  following  question  was  submitted 
to  the  judges : — "  Would  a  plaintiff  in  the  courts  of  law  be  entitled, 
after  verdict,  to  judgment  upon  a  count  in  the  form  of  the  second  count 
set  out  in  this  record  ?" 

The  judges,  having  taken  time  to  consider,  now  delivered  their  opi- 
nions seriatim,  as  follows : — 

Crompton,  J. — The  question  in  this  case  is,  whether  the  second 
count  of  the  declaration  is  good  after  verdict. 

It  stated  that  it  was  agreed  by  and  between  the  plaintiff  and  the 
company,  that,  from  the  1st  of  January,  1845,  he,  as  the  attorney  and 
solicitor  of  the  company,  should  receive  and  accept  a  salary  of  1002. 
per  annum  in  lieu  of  rendering  an  annual  bill  of  costs  for  general  busi- 
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ness  transacted  by  him  for  the  company  as  such  attorney  and  solicitor, 
and  should  and  would  for  such  salary  of  100Z.  per  annum  advise  and  act 
*^ftll  ^or  *^c  comPany  on  a^  occasions,  in  all  matters  connected  with 
■*  *the  company  (the  prosecution  and  defence  of  suits,  and  prepa- 
ration of  bonds  and  other  securities,  being  excepted),  and  that  he  should 
attend  the  secretary  of  the  company,  as  well  as  the  board  of  directors 
thereof,  and  the  meetings  of  the  proprietors  thereof,  when  required ; 
that,  in  consideration  that  he  had  promised  the  company  to  perform 
the  agreement  on  his  part,  the  company  promised  him  to  perform  the 
agreement  on  their  part,  and  to  retain  and  employ  him  as  such  attorney 
and  solicitor  of  the  company,  on  the  terms  aforesaid.  That,  although 
the  company  did  for  a  small  space  of  time  thereafter  retain  and  employ 
him  as  such  attorney  and  solicitor,  on  the  terms  aforesaid,  and  pay  him 
a  small  part  of  the  said  salary,  and  although  he  was  at  all  times  ready 
and  willing  to  advise  and  act  for  the  company,  and  accept  the  said 
salary,  on  the  terms  aforesaid,  and  fulfil  the  agreement,  of  which  the 
company  had  notice,  yet  that  the  company  did  not  continue  to  retain 
or  employ  him  on  the  terms  aforesaid,  but  afterwards  wrongfully,  and 
without  any  reasonable  cause,  dismissed  and  discharged  him  from  such 
employment  and  retainer,  and  from  thence  wholly  refused  to  retain  or 
employ  him,  or  pay  him  the  salary  aforesaid. 

The  Court  of  Common  Pleas  arrested  the  judgment  upon  this  count, 
after  verdict,  on  the  ground  that  the  promise  to  retain  and  employ  was 
not  to  be  implied  from  the  agreement ;  and  that  the  consideration, 
being  an  executed  one,  would  not  support  such  promise. 

It  must,  since  the  decisions  referred  to  in  the  argument  on  this  point, 
be  considered  as  settled  law  that  a  count  of  this  nature  is  bad,  if  the 
promise  is  more  extensive  than  the  promise  which  is  implied  by  law  as 
arising  from  the  past  consideration.  According  to  this  rule,  the  count 
will  be  bad,  if  the  promise  to  retain  and  employ  the  plaintiff  below,  as 
such  attorney,  on  the  terms  aforesaid,  at  all  enlarges  the  general  pro- 
mise to  perform  the  agreement. 

*^021  *^  ^e  agreement  itself  contains  this  same  promise  to  retain 
J  and  employ  as  such  attorney  on  the  terms  aforesaid,  then  these 
words,  being  surplusage,  will  not  prejudice  the  count,  and  must  be 
taken  as  merely  pointing  the  promise  to  the  breach  afterwards  assigned 
for  ceasing  to  retain  and  employ. 

If,  on  the  other  Wand,  the  words  in  question  at  all  enlarge  the  pre- 
vious agreement,  by  binding  the  company  to  retain  the  plaintiff  in  any 
manner  in  which  the  agreement  did  not  bind  them, — as,  by  binding  the 
company  to  find  him  any  particular  work,  or  to  keep  him  in  work,  or 
to  employ  him  in  any  of  the  business  which  he  was  not  to  do  for  the 
100Z.  per  annum,  or  to  continue  him  in  the  employment  for  any  time 
for  which  they  were  not  bound  by  the  agreement, — the  count  will  be 
bad,  for  want  of  a  consideration  to  support  this  additional  promise. 
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On  reading  the  agreement,  I  concur  entirely  with  the  judgment  of 
the  Exchequer  Chamber  as  to  the  company's  being  bound  to  continue 
the  relation  of  employers  and  employed,  at  least  for  a  year. 

The  argument  of  the  counsel  for  the  defendant  in  error  satisfied  me 
that  the  engagement  under  the  contract,  in  the  words  of  both  parties, 
for  a  lump  sum,  to  be  paid  at  the  end  of  a  year,  in  lieu  of  an  annual 
bill  of  costs,  cannot  have  been  intended  to  continue  for  less  than  a 
year. 

The  contract  is  for  the  sum  of  1002.  per  annum,  and  not  for  payment 
at  that  rate ;  and  I  cannot  think  that  the  parties  intended  merely  to 
substitute  one  mode  or  rate  of  payment  for  another,  leaving  it  op- 
tional to  the  employers  to  put  an  end  to  the  engagement  at  their 
pleasure.  The  plaintiff  may  have  been  induced  to  forego  the  usual 
charges  of  an  attorney,  from  considering  that  he  was  to  be  paid  for  the 
whole  year's  work ;  and  that,  taking  the  rough  and  the  smooth  together, 
the  1001.  *would  satisfy  him ;  and  the  defendants  probably  pre-  r*j-AQ 
ferred  paying  the  certain  sum  for  a  certain  time,  to  being  sub-  *- 
ject  to  the  uncertainty  of  the  amount  of  the  charges. 

It  would  be  quite  inconsistent  with  these  views  that  there  should  be 
a  power  of  terminating  the  engagement,  and  paying  the  plaintiff  for  the 
services  either  according  to  the  scale  of  attorney's  charges,  or  pro  rat&, 
in  proportion  to  the  work  done,  or  the  time  during  which  he  continued 
to  serve. 

Supposing  the  case  one  of  employment  and  service,  the  words  of  the 
contract  appear  to  me  as  strong  in  favour  of  the  engagement  lasting 
during  the  year,  as  the  words  in  Fawcett  v.  Cash,  5  B.  &  Ad.  904  (E. 
C.  L.  R.  vol.  27),  where  an  engagement  to  pay  at  the  rate  of  121.  10a. 
per  month  for  the  first  year,  and  to  advance  101.  per  annum  until  the 
salary  was  1802.,  was  held  to  bind  the  employer  to  employ  the  plaintiff 
for  one  whole  year. 

The  agreement  seems  to  me  to  be  clearly  a  contract  of  hiring  and 
service.  It  is  specified  what  the  party  is  to  do,  and  what  he  is  not  to 
do,  for  the  100Z.  which  he  is  to  receive  at  the  end  of  the  year.  Surely 
this  is  an  agreement,  on  the  one  hand,  to  hire  for  the  particular  service, 
at  a  given  salary,  for  a  year  at  least,  and,  on  the  other,  to  serve  in  the 
specified  matters  on  those  terms. 

Then,  are  the  words  "retain  and  employ"  to  be  construed  as  mean- 
ing anything  more  than  is  to  be  found  in  the  agreement  itself? 

I  am  of  opinion  that  they  must  be  construed  (especially  after  verdict) 
as  correctly  describing  the  effect  of  the  preceding  agreement,  and  as 
flowing  out  of,  and  really  arising  from,  and  implied  by  it.  And  I  think, 
that,  if  the  declaration,  after  stating  the  plaintiff's  part  of  the  agree- 
ment as  the  consideration,  had,  without  mutual  promises,  merely  stated 
a  promise  by  the  company  to  retain  and  employ  the  plaintiff  as  such 
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*r(Ul  attorney>  *on  ^e  tor™8  aforesaid,  it  would  have  been  proved  by 
■*  production  of  the  agreement.  (  The  words  "  on  the  terms  afore* 
said"  seem  to  me  to  limit  the  retainer  and  employment  to  what  has 
preceded ;  and  the  effect  of  the  allegation  seems  to  be,  that  the  company 
engage  to  retain  and  employ  the  plaintiff  according  to  the  agreement, 
and  no  further. 

The  principal  question  has  been  raised  as  to  the  word  "  employ,"  and 
it  has  been  argued  that  this  word  must  be  taken  to  mean  that  actual 
employment  was  to  be  found  from  time  to  time  for  the  plaintiff. 

I  think,  however,  that  the  words  "  retain  and  employ,"  as  used  in 

the  present  case,  are  a  mere  amplification  of  the  preceding  contract  of 

hiring  and  service.     These  words  are  used  in  the  precedents  continually 

as  meaning  a  hiring, — engaging,  and  keeping  a  person  in  a  service ; 

and  do  not  necessarily  imply  that  the  master  is  bound  to  supply  the 

servant  with  any  particular  work    whilst  the  relation  subsists.      In 

Fawcett  v.  Cash,  5  B.  &  Ad.  908,  when  Taunton,  J.,  said  that  the 

defendant  was  bound  to  retain  and  employ  the  plaintiff  for  the  whole 

year,  he  surely  did  not  mean  more  than  that  the  relation  of  master  and 

|  servant  was  to  subsist  during  the  year ;  and  he  could  not  be  supposed 

!  to  mean  that  the  master  was  to  be  bound  to  supply  the  warehouseman 

j  with  work  during  the  year. 

The  words  "  retain  and  employ"  may,  I  think,  be  used  either  popu- 
larly, or  legally,  in  the  sense  in  which  the  Exchequer  Chamber  have 
construed  them ;  and,  if  at  all  capable  of  such  a  construction,  they  are 
to  be  taken,  after  verdict,  in  the  sense  which  will  support  the  declara- 
tion. 

It  has  been  suggested  that  the  words  "retain  and  employ,"  as  used 
in  the  second  count,  would  be  merely  inoperative  if  used  in  the  sense  in 
which  they  were  construed  in  the  Exchequer  Chamber ;  and  that  to 
*ron  g*ve  *them  any  operation,  they  ought  to  be  construed  as  mean- 
■*  ing  that  the  party  was  to  be  actually  employed.  Since  the  new 
rules  prevented  the  old  method  of  declaring  in  one  count  on  the  agree- 
ment as  set  out  with  mutual  promises,  and  in  another  on  the  legal  effect 
of  the  agreement,  it  has  not  been  unusual  for  pleaders  to  add  to  the 
promise  to  perform  the  agreement  a  promise  to  do  some  particular 
matter  which  they  suppose  to  be  the  legal  effect  of,  or  to  be  contained 
in  it,  and  on  which  they  subsequently  assign  a  breach.  This  is  a  very 
dangerous  mode  of  pleading,  and  is  generally  useless ;  as,  if  the  promise 
be  really  contained  in  the  agreement,  it  is  unnecessary,  and,  if  not  so 
contained,  it  may  make  the  count  bad.  But  it  has  been  often  used  in 
practice,  probably  for  the  purpose  of  applying  the  breach  more  pointedly 
to  the  promise ;  and  I  do  not  think  that  the  adoption  of  such  a  mode 
of  pleading  can  be  fairly  treated  as  showing  that  the  pleader  used  the 
words  in  question  in  a  sense  which  would  make  the  promise  larger  than 
the  agreement,  and  so  make  the  count  bad.     It  was  said  also  that  the 
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special  damage  laid,  for  the  loss  of  profit  arising  from  the  loss  of  the 
employment,  showed  the  sense  in  which  the  word  "  employment"  had 
been  used  in  the  earlier  part  of  the  count.  The  real  breach,  however, 
is  well  and  properly  assigned  for  a  dismissal  from  the  situation,  and  is 
more  applicable  to  such  a  dismissal,  or  putting  an  end  to  the  relation 
between  the  parties,  than  to  any  refusal  to  find  employment  for  the 
plaintiff.  And  it  is  to  the  promise  and  the  real  breach  which  we  are  to 
look,  to  see  whether  the  action  is  maintainable,  the  special  damage 
being  no  essential  part  of  the  count,  not  being  traversable,  and,  if  bad, 
not  vitiating  the  other  part  of  the  count.  It  is  usual  to  include  in  the 
special  damage  every  possible  claim,  however  unlikely  to  be  supported, 
on  the  ground,  that,  if  bad,  it  can  do  no  harm,  and  that  it  may  possibly 
prevent  the  plaintiff  *from  being  excluded  at  the  trial  from 
giving  evidence  of  particular  damage,  of  which  the  defendant 
may  not  have  had  sufficient  notice  from  the  real  breach,  by  reason  of 
its  generality. 
*  It  does  not  appear  safe  to  refer  to  matter  which  is  no  essential  part 
of  the  count,  and  which  may  be  stated  in  the  loosest  manner  without 
affecting  the  count,  for  the  purpose  of  giving  to  the  promise  and  breach, 
if  otherwise  good,  and  especially  after  verdict,  a  sense  which  would 
make  them  bad. 

It  was  further  contended  in  the  argument,  that  there  is  a  distinction 
between  the  cases  where  there  is  the  relation  of  attorney  and  client, 
and  that  of  ordinary  master  and  servant.  And  it  was  said,  that,  in  the 
case  of  domestic  servants,  there  are  collateral  advantages  for  the  loss 
of  which  an  action  for  damages  would  lie ;  and  that,  in  such  case,  there 
is  really  a  contract  to  keep  in  employment,  in  addition  to  what  is  said 
to  be  the  only  contract  in  cases  like  the  present,  to  pay  at  the  end  of 
the  year. 

I  think,  however,  that  this  distinction  is  not  tenable;  and  that, 
wherever  there  is  a  contract  for  hiring  or  employment  on  the  one  part, 
and  service  for  wages  or  salary  on  the  other,  for  a  specified  time,  there 
is  an  engagement  on  the  part  of  the  employer  to  keep  the  employed  in 
the  relation  in  question  during  that  time,  and  not  merely  to  pay  him 
the  wages  for  the  services  at  the  end ;  and  that,  in  none  of  these  cases, 
does  the  obligation  to  keep  retained  and  employed  necessarily  import 
an  obligation  on  the  part  of  the  master  to  supply  work. 

The  warehouseman  in  Fawcett  v.  Cash,  and  the  clerks  and  servants 
l  in  the  ordinary  cases,  could  make  no  complaint  if  the  master  employed 

other  persons,  and  there  was  no  work  for  them,  any  more  than  the 
plaintiff  in  the  present  case  could  have  complained  if  the  defendants  had 
given  work  to  other  attorneys,  or  had  none  to  give  *to  the  plain-  |.^fl- 
tiff.  It  is  said,  however,  that  the  only  remedy  in  such  cases,  is,  L 
to  wait  till  the  end  of  the  year,  and  sue  for  the  wages  or  salary  as  a 
sum  certain,  averring  that  the  plaintiff  was  ready  all  the  time  to  per- 
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,  form,  but  that  the  defendant  dispensed  therewith.  Fewings  v.  Tisdal, 
1  Exch.  295,f  which  was  cited  as  showing  the  contrary,  is  distinguish- 
able, as,  in  that  case,  the  declaration  was  in  indebitatus  assumpsit  in 
the  common  form,  for  work  actually  performed ;  and  that  decision  is 
not  necessarily  inconsistent  with  a  right  to  bring  an  action  of  debt  for 
the  sum  certain,  averring  a  continual  readiness  to  the  end,  and  a  dis- 
pensation. 

Such  a  doctrine,  however,  would  be  liable  to  many  of  the  incon- 
veniences pointed  out  by  the  judgment  in  the  Exchequer  Chamber ; 
and  it  would  be  much  to  be  lamented,  if  a  servant,  or  agent,  or  clerk, 
who  was  dismissed,  should  be  able  to  say,  "  I  could  easily  get  another 
situation  as  good,  or  better,  but  I  will  not  do  so;  and,  instead  of 
claiming  the  real  damage  I  have  sustained  by  the  inconvenience  and 
temporary  loss  of  situation,  I  will  bring  an  action  for  every  instalment 
of  salary,  till  the  contemplated  period  is  elapsed." 

It  is  not,  however,  necessary,  in  the  present  case,  for  your  lordships 
to  decide  whether  such  an  action  could  be  maintained.  There  may  be 
some  contracts  for  payments,  as,  by  way  of  annuities  for  life  or  years, 
where,  by  reason  of  express  stipulation,  the  payment  may  become  due 
from  time  to  time  until  some  default  has  happened  on  the  part  of  the 
annuitant.  There  may  be  others,  where  the  salary  depends  on  the 
performance  of  the  labour,  and  where  the  only  remedy,  in  the 
case  of  a  wrongful  dismissal,  would  be  by  action  on  the  contract  for 


The  question  now  is,  whether  there  cannot  be  a  breach  of  such  a 
contract  of  employment  and  service  as  the  present,  by  a  dismissal ;  for, 
*^OR1  ^  so'  kQtk  Par^es  have  *agreeH  on  these  pleadings  that  such  a 
-*  breach  has  taken  place. 

It  seems  to  me  quite  too  late  to  question  the  principle  upon  which 
so  many  actions  have  proceeded  in  modern  times ;  and  which  is,  that, 
after  a  dismissal,  the  servant  or  party  employed  may  recover  such 
damages  as  a  jury  think  the  loss  of  the  situation  has  occasioned.  If 
he  has  obtained,  or  is  likely  to  obtain,  another  situation,  the  damages 
ought  to  be  less,  or  nominal,  according  to  the  real  loss ;  and,  in  such 
case,  the  servant  need  not  remain  idle,  in  readiness  to  give  services 
which  cannot  be  wanted. 

I  quite  agree  with  what  was  said  by  my  Brother  Erie  in  this  House, 
in  the  case  of  Beckham  v.  Drake,  2  House  of  Lords  Gases,  606, 
that,  where  a  promise  for  continuing  employment  is  broken  by  the 
master,  it  is  the  duty  of  the  servant  to  use  diligence  to  find  another 
employment. 

If  such  an  action  were  not  maintainable,  and  the  only  remedy  were 
by  action  of  debt  for  the  salary,  the  servant  could  enter  into  no  incon- 
sistent employment ;  or,  if  he  did,  could  recover  nothing.  Thus,  sup- 
pose that  the  servant  chooses  to  enter  into  a  situation  at  a  smaller 
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salary,  he  could  maintain  no  action  at  all,  because  he  could  not  aver 
that  he  continued  ready  to  serve  till  the  salary  became  due. 

Suppose  that  a  clerk  or  agent  be  engaged  for  some  years  at  a  yearly 
salary,  and  be  wrongfully  dismissed,  surely  he  is  not  bound  to  remain 
idle,  and  to  sue  his  employers  every  year  for  his  salary ;  but  he  may 
engage  himself  elsewhere,  and  at  once  bring  an  action  for  the  dismis- 
sal ;  and  he  does  not,  by  engaging  himself  elsewhere,  lose  a  right  to 
this  remedy,  as  he  would  to  the  other  supposed  remedy.  If  there  be 
a  contract  to  keep  in  the  employment,  it  seems  necessarily  to  follow  that 
a  dismissal  from  such  employment  is  a  breach  of  contract. 

♦The  result  of  the  modern  authorities,  as  to  the  remedies  of  a  r*r  aa 
servant  wrongfully  discharged,  is  well  discussed  in  the  passage  *- 
in  Smith's  Leading  Cases,  which  has  been  so  often  referred  to. (a)  He 
is  said  to  have  the  election  of  treating  the  contract  as  continuing,  and 
suing  for  damages  for  the  breach  by  the  discharge,  or  of  treating 'it  as, 
and  acquiescing  in  its  being,  rescinded  by  the  wrongful  act  of  the 
master,  and  bringing  an  action  on  the  quantum  meruit  for  the  work 
actually  performed  ;  and  it  is  added,  that  he  may  wait  till  the  termina- 
tion of  the  period  for  which  he  was  hired,  and  may  then  perhaps  sue  in 
indebitatus  assumpsit  for  the  whole  wages,  relying  on  the  doctrine  of 
constructive  service. 

It  is  clear,  since  the  decision  of  Fewings  v.  Tisdal,  1  Exch.  295,  f 
that  this  last  remedy  cannot  be  maintained  in  the  shape  of  indebitatus 
assumpsit;  for  the  simple  reason,  that  the  allegation  of  his  being 
indebted  for  work  done  is  untrue.  But  that  decision  may  be  supported 
on  the  form  of  action ;  and  the  auestion  is  still  left  undecided,  how  far 
a  special  action  of  debt  averring  a  contract  to  pay,  a  continuing  readi- 
ness- on  the  part  of  the  servant  during  all  the  period  to  serve,  and  a 
dispensation  from  the  service  on  the  part  of  the  master,  might  not  be 
maintained. 

A  great  part  of  the  argument  of  the  counsel  for  the  plaintiff  in  error 
at  your  lordships'  bar  proceeded  on  this  point.  But,  even  supposing 
that  they  were  correct,  that  such  an  action  would  have  been  maintain- 
able on  the  particular  contract,  it  by  no  means  follows  that  the  servant 
should  be  bound  so  to  wait,  and  that  he  may  not  elect  the  first  of  the 
remedies,  and  sue  for  the  breach  in  not  continuing  him  in  the  employ- 
ment. Whatever  doubt  remains  as  to  the  law  on  the  supposed  third 
remedy,  I  am  not  aware  that  the  first  has  been  ever  *doubted,  r*ciA 
in  cases  where  it  appears  that  there  was  to  be  the  continuing  *- 
relation  of  employer  and  servant,  which  is  the  real  question  in  this 
case. 

The  cases  of  Aspdin  v.  Austin,  5  Q.  B.  671  (E.  C.  L.  R.  vol.  48),  1 
D.  &  M.  515,  and  Dunn  v.  Sayles,  5  Q.  B.  685,  ID.  k  M.  519,  must, 
I  think,  be  considered  as  decided  upon  the  construction  of  the  particular 
(a)  Note  to  Cutler  v.  Powell,  2  Smith's  Leading  Cases,  pp.  19  et  seq. 
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covenants,  as  applicable  to  the  peculiar  circumstances  appearing  upon 
the  deeds  in  those  cases.  If  they  are  to  be  taken  as  deciding  that 
there  is  no  obligation  on  the  part  of  the  employer  to  continue  the 
relation  between  the  parties,  in  cases  like  the  present,  or  that,  where 
there  is  an  agreement  to  employ  and  serve  for  a  specified  time  at  a 
specified  salary,  an  action  is  not  maintainable  against  the  employer 
immediately  for  a  wrongful  termination  of  the  relation,  but  that  the 
party  discharged,  instead  of  suing  for  damages  immediately,  must  wait, 
and  remain  idle  till  the  end  of  the  specified  period,  and  then  sue  for 
the  salary  as  a  sum  certain,  I  should  think  that  they  ought  not  to  be 
supported  in  a  court  of  error. 

In  the  present  case,  I  think  that  the  contract  was  a  contract  for  an 
employment  and  service  to  continue  at  least  for  a  year ;  and  that  the 
promise  to  retain  and  employ,  laid  in  the  second  count  of  the  declara- 
tion, does  not  enlarge  the  promise  arising  from  the  employment ;  and 
flrat  the  wrongful  dismissal,  which  is  the  real  breach,  gave  a  right  of 
action  for  the  damages  really  sustained  by  reason  of  the  dismissal. 

I  answer  your  lordships'  question,  therefore,  by  saying,  that,  in  my 
opinion,  a  plaintiff  would,  in  the  courts  of  law,  be  entitled,  after  verdict, 
to  judgment  upon  a  count  in  the  form  of  the  second  count  set  out  in 
this  record. 

Martin,  B. — In  answer  to  your  lordships'  question,  I  have  to  state, 
**)111  fc^at'  *n  my  °pini°n>  a  plaintiff  in  a  court  *of  law  would  be  enti- 
J  tied,  after  verdict,  to  judgment  upon  a  count  in  the  form  of  the 
second  count  set  out  in  this  record. 

In  considering  the  question,  I  think  the  second  averment  in  the  count 
must  be  entirely  disregarded.  The  promise  there  alleged  is  not  sup- 
ported by  any  consideration,  and  is  a  nullity.  The  first  point  is,  what 
is  the  true  meaning  of  the  agreement  stated  in  the  first  averment; 
and,  in  my  opinion,  it  signifies  that  the  company  expressed  their  then 
present  intention,  that  the  plaintiff  below  should  be  their  attorney  for 
the  year  from  the  1st  of  January,  1845,  and  that  they  agreed  to  pay 
him  100Z.  for  transacting  their  general  business  during  that  period. 

There  was  no  obligation  upon  them  to  give  him  any  such  business ; 
but,  at  the  expiration  of  the  year,  he  would  be  entitled  to  receive  the 
1002.,  provided  he  had  been  ready  and  willing  during  that  period  to 
transact  for  them  such  general  business  as  they  required  him  to  do.  I 
think,  after  verdict,  the  agreement  may  be  taken  to  have  been  made  on 
the  30th  of  November,  1844 ;  and,  the  action  having  been  commenced 
on  the  8th  of  January,  1846,  a  year's  salary  was  earned,  and  the  plain- 
tiff is  entitled  to  recover  it,  if  it  appear  upon  the  face  of  the  count  that 
he  was  ready  and  willing  to  perform  his  part  of  the  contract,  and  that 
the  company  have  not  paid  him  his  salary.  In  my  judgment,  both  these 
circumstances  are  distinctly  averred ;  and  I  therefore  think  that  the 
second  count  is  good. 
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Talfourd,  J. — Two  principal  considerations  are  involved  in  the 
question  proposed  by  your  lordships  in  this  case, — what  is  the  true 
import  of  the  agreement  stated,  as  made  between  the  parties,  and 
which  forms  the  sole  consideration  for  the  promise  alleged  ? — and,  what 
is  the  effect  of  the  breach  or  breaches  complained  of  in  violating  such 
promise  ? 

*The  first  consideration  must,  it  is  conceded,  be  confined  to  r*r19 
the  matter  alleged  to  be  agreed,  inasmuch  as  it  is  clear  that  the  ** 
words  added  to  the  statement  of  mutual  promises,  "  and  to  retain  and 
employ  him  as  such  attorney  and  solicitor  of  said  company  on  the 
terms  aforesaid,"  cannot  avail  the  plaintiff  below,  by  extending  the 
argument  to  something  not  antecedently  involved  in  it ;  as,  if  used  in 
such  sense,  there  is  no  consideration  to  support  them,  and,  if  so  under- 
stood, they  vitiate  the  pleading.  Is  there,  then,  to  be  found  in  the  pre- 
ceding words  of  agreement  any  contract,  which  is  afterwards  shown  by 
apt  averment  to  be  broken  ? 

The  question  which  has  been  mainly  argued,  is,  whether  any  contract 
is  alleged  as  made  by  the  company,  to  continue  for  a  year,  with  the 
plaintiff  below,  the  relation  of  solicitor  and  client,  which  was  broken  by 
his  dismissal  and  discharge,  and  the  refusal  of  the  company  to  continue 
to  retain  or  employ  him ;  and  it  appears  to,  me  that  the  count  neither 
alleges  nor  implies  such  contract. 

The  agreement  stated  as  that  of  the  parties,  seems  to  assume  that 
the  plaintiff  below  was  at  the  time  it  was  made  attorney  and  solicitor 
to  the  company,  and  appears  to  have  had  for  its  object  the  fixing  and 
determining  the  extent  and  mode  of  remuneration  during  such  period 
as  the  relation  should  continue ;  but  does  not  profess  to  determine  the 
period  for  which  such  relation  shall  endure,  or  the  circumstances  or  the 
mode  in  which  it  may  be  determined  by  either  of  the  contracting  par- 
ties. It  may  contemplate  such  relation  as  probably  subsisting  for  a 
year  or  for  many  years ;  it  may  possibly  be  collateral  to  some  other 
contract  fixing  the  duration  of  such  relationship ;  but  it  seems  to  me, 
that,  in  itself,  it  does  not  by  any  necessary  implication  bind  the  com- 
pany to  continue  to  retain  and  employ  the  plaintiff  as  their  solicitor  in 
any  sense  for  any  term,  or  to  abstain  during  any  period  from  his  dis- 
missal. The  cases  of  Aspdin  v.  *  Austin,  5  Q.  B.  671  (E.  C.  r^r-iq 
L.  R.  vol.  48),  1  D.  &  M.  515,  and  that  of  Dunn  v.  Sayles,  5  L 
Q.  B.  685,  1  D.  &  M.  519,  seem  to  establish  that  a  contract,  whether 
under  seal  or  not  under  seal,  to  pay  wages  or  salary  during  a  stipulated 
time,  does  not  imply  an  obligation  to  retain  or  employ  the  party  entitled 
to  receive  it,  during  the  corresponding  period ;  that,  if  able  and  willing 
to  render  service,  he  is  entitled  to  demand  his  wages ;  but  that  he  can- 
not insist  on  being  enabled  to  earn  them.  I  cannot  distinguish  the 
principle  on  which  these  cases  are  decided,  from  that  which  should 
govern  the  present ;  for,  the  degree  of  inconvenience  which  might  result 
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from  implying  a  contract  to  retain  or  employ  in  any  case,  can  scarcely 
,  be  regarded  as  affecting  the  principle ;  and,  if  it  could  have  such  opera- 
tion, I  cannot  think  the  courts  are  bound  to  take  judicial  notice  of  the 
necessity  that  every  joint-stock  company  must  exist  for  at  least  a  year, 
or  that  it  must  require  the  aid  of  a  standing  solicitor  during  that  time. 
Indeed,  in  the  case  of  Aspdin  v.  Austin,  there  was  a  circumstance 
which  has  no  corresponding  incident  in  the  present  case,  by  which  a 
contract  to  employ  might  be  rendered  probable,  that,  at  the  end  of  the 
term  completed  in  that  case,  a  partnership  was  to  be  formed  between 
the  parties  in  the  business  which  was  the  subject  of  the  previous  ser- 
vices and  salary.  I  therefore  think  that  the  count  discloses  no  con- 
tract to  retain  the  plaintiff  below  as  solicitor  to  the  company  for  a 
year;  and,  consequently,  that,  if  there  were  no  breach  sufficiently 
alleged,  except  his  dismissal  from  the  employment  of  the  company,  the 
count  would  disclose  no  good  cause  of  action. 

But  I  think  the  count  does  allege  an  agreement  to  pay  the  plaintiff 
below  one  year's  salary  of  100?.,  and  that  it  does  assign  a  sufficient 
breach  of  that  contract,  in  the  non-payment  of  that  salary.  After 
alleging  the  agreement  for  salary  to  take  effect  from  the  1st  of  January 
**vi  di  nex*>  that  is,  the  1st  of  January,  1845,  it  alleges,  that,  *although 
J  the  company  did  retain  the  plaintiff  for  a  time,  and  paid  him  a 
small  part  of  the  salary,  and  although  he  was  at  all  times  ready  and 
willing  to  advise  and  act  for  the  company,  and  to  accept  the  said  salary 
on  the  terms  aforesaid,  and  in  all  respects  to  perform  the  agreement, 
whereof  the  company  had  notice,  yet  the  company,  before  the  commence- 
ment of  the  suit,  to  wit,  on  25th  of  May,  1845,  wrongfully  dismissed  the 
plaintiff  from  such  employment  and  retainer,  and  "  then  and  from  thence 
hitherto  have  wholly  refused  to  retain  him,  or  to  pay  him  the  salary 
aforesaid,  by  means  whereof  the  plaintiff  has  wholly  lost  and  been 
deprived  of  the  salary  of  100?.,  and  also  of  gains  and  profits  in  respect 
of  the  matters  which  the  salary  was  not  to  include."  Now,  consider- 
ing that,  according  to  the  record,  a  full  year  had  elapsed  from  the  day 
whence  the  salary  was  to  commence,  and  that  the  day  of  its  payment 
had  arrived,  I  think  there  is  alleged  a  continuous  refusal  to  pay,  and  a 
default  in  payment  of  that  sum  which  had  so  accrued  due ;  that  such  is 
the  meaning  any  ordinary  reader  would  attribute  to  the  allegations  as  to 
salary ;  and  that,  after  verdict,  this  meaning  ought  to  be  applied  to 
them. 

It  may  still  be  objected  to  the  count,  that  the  words  which  follow  the 
mutual  promises,  "  and  to  retain  and  employ  him  as  such  attorney  and 
solicitor  of  said  company,  on  the  terms  aforesaid,"  expand  the  promise 
beyond  the  consideration,  and  so  render  the  count  vicious,  though  with- 
out them  there  might  be  a  good  contract  alleged,  and  a  sufficient  breach 
applied.  This  objection  would  prevail,  if  the  expressions  were  such  as 
must  necessarily  be  construed  so  to  extend  the  sense ;  as,  if,  for  example, 
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they  had  been  "  and  to  retain  and  employ  the  plaintiff  for  the  term  of 
one  year;"  but  I  think  their  reasonable  construction  is  that  of  mere 
tautology,  and  that  they  imply  no  more  than  that  the  company,  while 
they  shall  retain  and  employ  the  plaintiff,  will  do  so  on  the  *terms  p^.^ 
aforesaid ;  that  is,  that  they  will  pay  him  at  the  rate  of  100Z.  a  *- 
year  for  certain  business,  and  will  allow  him,  while  in  their  employ,  to 
make  for  other  matters  the  regular  solicitor's  charges.  In  this  sense, 
the  words  are  superfluous,  and  will  not  vitiate. 

For  these  reasons,  considering  that  the  count  discloses  a  contract, 
on  sufficient  consideration,  to  pay  a  salary  of  1001.  for  a  year  which 
had  expired,  for  services  which  the  plaintiff  was  willing  to  render 
during  the  period,  and  a  sufficient  breach  of  such  contract,  I  answer 
your  lordships'  question,  whether  the  count  is  sufficient,  after  verdict, 
in  the  affirmative. 

Wightman,  J. — Tour  lordships  in  this  case  have  proposed  the  ques- 
tion, "  whether  a  plaintiff  in  the  courts  of  law  would  be  entitled,  after 
verdict,  to  judgment  upon  a  count  in  the  form  of  the  second  count  set 
out  in  this  record."  I  was  of  opinion  at  the  time  the  judgment  of  the 
Court  of  Exchequer  Chamber  was  given  (to  which  judgment  I  was  a 
party),  that  the  second  count  of  the  declaration  was  maintainable  after 
verdict ;  and  I  am  of  the  same  opinion  still.  The  Court  of  Common 
Pleas  considered  the  second  count  bad,  on  the  ground  that  the  consi- 
deration, as  stated,  would  not  warrant  the  promise  alleged  to  have  been 
made  by  the  defendants  in  the  court  below.  The  Court  of  Exchequer 
Chamber  reversed  the  judgment  of  the  Court  of  Common  Pleas,  being 
of  opinion  that  the  agreement  stated  in  the  second  count  warranted  the 
promise  and  the  breach.  It  is  stated  in  that  count  that  it  was  agreed 
by  and  between  the  plaintiff  (Elderton)  and  the  said  company,  that, 
from  and  after  the  1st  of  January  then  next,  the  plaintiff,  as  the  attor- 
ney and  solicitor  of  the  said  company,  should  receive  and  accept  a 
salary  of  1001.  per  annum  in  lieu  of  his  bill  of  costs,  and  should  for 
such  salary  advise  and  act  for  the  company  on  all  occasions  in  all  mat- 
ters connected  with  *the  company,  with  certain  exceptions,  and  r*cifi 
should  attend  the  secretary  and  board  of  directors  of  the  com-  •- 
pany,  and  meetings  of  proprietors,  when  required.  It  was  then  alleged, 
that,  in  consideration  that  the  plaintiff  had,  at  the  request  of  the  com- 
pany, promised  to  perform  the  agreement,  the  company  promised  the 
plaintiff  to  perform  it  also,  and  to  retain  and  employ  him  as  such 
attorney  and  solicitor  of  the  company,  on  the  terms  aforesaid ;  and  it 
was  then  stated,  as  a  breach,  that  the  company  would  not  continue  to 
retain  or  employ  the  plaintiff  on  the  terms  aforesaid,  but  wrongfully 
dismissed  him  from  such  employment,  and  refused  to  retain  or  employ 
him  as  such  attorney  and  solicitor  of  the  company,  or  to  pay  him  the 
salary. 

It  was  contended,  on  behalf  of  the  company,  that  the  agreement,  as 
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stated  in  the  second  count,  did  not  contain  any  contract  by  them  to 
retain  or  employ  the  plaintiff,  either  express  or  by  implication.  If  it 
did,  the  addition  of  the  special  promise  to  retain  and  employ,  to  the 
general  promise  to  perform  the  agreement,  would  be  but  surplusage, 
and  unobjectionable  after  verdict.  The  question  is,  what  is  the  effect 
of  the  agreement  stated  in  the  second  count,  as  it  is  there  stated  ? 

It  is  not  necessary  that  a  covenant  or  agreement  should  be  couched 
in  express  terms.  There  may  be  a  covenant  or  agreement  contained, 
by  necessary  implication,  in  terms  which  do  not  directly  amount  either 
to  a  covenant  or  agreement.  An  instance  occurs  in  the  case  of  Por- 
dage  v.  Cole,  1  Saund.  319.  It  was  there  held,  that,  where  it  was 
agreed  between  two  parties  that  one  should  give  the  other  a  sum  of 
money  for  his  land,  there  was  a  covenant  or  agreement  by  the  party 
who  was  to  receive  the  money,  to  convey  the  land.  That  case,  in 
principle,  is  strongly  applicable  to  the  present.  In  this  case,  it  was 
agreed  by  the  plaintiff  and  the  company,  that  he,  as  the  attorney  and 
^-..-.j  solicitor  of  the  company,  *should  receive  and  accept  a  salary  of 
-*  1002.  per  annum.  The  salary,  being  1002.  per  annum,  was  in- 
tended to  last  for  one  year  at  least ;  and,  as  the  plaintiff  agrees  that 
he,  as  the  attorney  and  solicitor  of  the  company,  will  accept  a  salary 
of  1002.  a  year,  there  is  an  implied  agreement  on  the  part  of  the  com- 
pany that  he  shall  be  their  attorney  and  solicitor  for  a  year  at  least, 
and  that  they  will  pay  him  the  salary  which  he  has  agreed  to  accept. 
It  is  not  necessary  for  the  fulfilment  of  the  agreement,  that  he  should 
be  exclusively  the  attorney  and  solicitor  of. the  company,  nor  that  they 
should  find  him  work  to  do.  The  terms  "retain  and  employ"  would 
be  satisfied  by  the  company  keeping  the  plaintiff  in  their  service  or 
employ,  in  case  they  should  have  any  work  for  him  to  do,  though  it 
may  be  that  they  found  him  none. 

The  defendants  agree  with  the  plaintiff,  that  he,  as  solicitor  of  the 
company,  should  receive  and  accept  a  salary  of  1002.  per  annum,  in- 
stead of  sending  in  an  annual  bill  of  costs,  and  would  act  for  the  com- 
pany, for  that  salary,  in  all  matters  connected  with  the  company,  with 
certain  exceptions.  What  are  the  obligations  upon  the  parties  to  such 
an  agreement  ?  I  should  say,  that,  for  a  year  at  least,  the  attorney 
would  be  bound  to  transact  the  general  business  of  the  company  for 
that  salary  only,  and  the  company  would  be  bound,  for  the  same  period 
at  least,  to  keep  him  in  their  retainer  and  employment  as  an  attorney 
and  solicitor,  though  they  might  have  no  work  for  him  to  do.  The 
word  "  employ"  does  not  necessarily  mean  employed  in  actual  work, 
but,  as  observed  in  the  judgment  in  the  court  below,  may  be  fulfilled 
by  keeping  him  in  their  service.  It  is  in  effect  a  contract  for  employ, 
in  the  sense  of  service  and  pay ;  and  the  breach  is,  that  the  defendants 
have  neither  employed  him  nor  paid  him,  although  he  was  always  ready 
to  act  for  the  company,  according  to  the  terms  of  the  agreement. 
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♦It  does  not  appear  to  me  to  be  necessary  to  advert  to  the  n^o 
cases  that  were  cited  upon  the  argument,  as  the  question  in  this  ** 
case  turns  upon  the  meaning  and  effect  to  be  given  to  the  words  "re- 
tain and  employ/'  as  used  in  the  count  in  question.  The  construction 
contended  for  by  the  plaintiff,  and  adopted  by  the  Court  of  Exchequer 
Chamber,  appears  to  me  to  be  the  correct  one;  and  I,  therefore, 
answer  your  lordships'  question  in  the  affirmative. 

Erle,  J. — I  am  of  opinion  that  your  lordships'  question  must  be 
answered  in  the  affirmative. 

The  point  is,  whether  the  defendants,  by  the  agreement  stated  in  the 
second  count,  contracted  to  retain  and  employ  the  plaintiff  as  attorney 
and  solicitor,  on  the  terms  of  that  agreement.  And,  if  "  retain"  means 
to  keep  in  pay  or  to  hire,  and  "  employ"  means  to  engage  in  a  service, 
as  explained  in  the  judgment  of  the  Exchequer  Chamber  in  this  case, 
it  is  clear  that  the  defendants  did  both  detain  and  employ  the  plaintiff 
when  they  agreed  to  pay  to  him  1002.  annual  salary,  in  consideration 
of  certain  services  as  attorney  and  solicitor,  to  be  performed  by  the 
plaintiff,  if  required. 

Although  these  words  may  be  capable  of  another  meaning,  and,  con- 
strued in  this  sense,  are  superfluous  in  this  declaration,  still,  after  ver- 
dict, if,  among  the  meanings  which  the  words  are  capable  of,  there  be 
one  only  that  will  support  the  declaration,  it  is  a  rule  of  construction 
that  that  meaning  should  be  adopted.  The  agreement  for  the  services 
of  an  attorney  at  an  annual  salary,  appears  to  me  to  constitute  the 
relation  of  employer  and  employed  for  not  less  than  a  year ;  and  the 
breach  shows  that  this  relation  was  put  an  end  to,  contrary  to  the  con- 
tract so  understood. 

It  follows,  according  to  the  general  law  relating  to  contracts,  that 
an  action  lies  for  this  breach  of  ♦contract  as  soon  as  it  has  taken  r*r-iq 
place ;  and  that  the  measure  of  damage  is,,  an  indemnity  to  the  L 
plaintiff  for  his  loss  by  the  breach.  It  has  been  contended,  on  the 
authority  of  Dunn  v.  Sayles,  5  Q.  B  671  (E.  C.  L.  R.  vol.  48),  1  D.  & 
M.  515,  and  Aspdin  v.  Austin,  5  Q.  B.  685,  1D.&M.  519,  that,  in 
cases  of  contracts  for  service  and  for  salary  during  a  time,  the  em- 
ployer may  put  an  end  to  the  employment  before  the  time  has  expired, 
and  is  not  liable  to  any  action,  if,  at  the  period  for  payment  of  salary, 
he  pays  the  amount.  But  I  presume  that  no  such  general  doctrine 
was  intended  to  be  laid  down  at  the  time  when  the  court  put  a  con- 
struction upon  the  contracts  in  those  two  cases.  If  it  was,  I  must  ex- 
press my  dissent  from  it. 

When  this  relation  is  determined,  the  party  employed  is  at  liberty  to 
find  other  employment ;  and,  if  other  equally  eligible  employment  is  at 
his  option,  the  indemnity  for  the  loss  by  breach  of  contract  would  be  a 
small  amount;  but,  if  the  circumstances  are  reversed,  the  employment 
under  the  contract  may  be  such  that  the  damages  may  exceed  the  salary. 
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Platt,  B. — By  the  second  count  of  the  declaration  in  this  case,  the 
plaintiff  avers  that  it  was  agreed  by  and  between  him  and  the  company, 
that,  from  the  1st  of  January,  1845,  he,  as  the  attorney  and  solicitor 
of  the  company,  should  receive  and  accept  a  salary  of  1002.  per  annum, 
in  lieu  of  rendering  an  annual  bill  of  costs  for  general  business  trans- 
acted by  him  for  the  company  as  such  attorney  and  solicitor,  and 
should  and  would,  for  such  salary  of  100/.  per  annum,  advise  and 
act  for  the  company  on  all  occasions,  in  all  matters  connected  with 
the  company  (the  prosecution  and  defence  of  suits,  and  preparation 
of  bonds  and  other  securities,  being  excepted),  and  that  he  should 
attend  the  secretary  of  the  company,  as  well  as  the  board  of  directors 
thereof,  and  the  meetings  of  the  proprietors  thereof,  when  required. 
^ror)-]  He  *then  avers,  that,  in  consideration  that  he  had  promised  the 
-*  company  to  perform  the  agreement  on  his  part,  the  company 
promised  him  to  perform  the  agreement  on  their  part,  and  to  retain  and 
employ  him  as  such  attorney  and  solicitor  of  the  company,  on  the  terms 
aforesaid.  He  then  proceeds  to  state,  that,  although  the  company  did, 
for  a  small  space  of  time  thereafter,  retain  and  employ  him  as  such 
attorney  and  solicitor,  on  the  terms  aforesaid,  and  pay  him  a  small 
part  of  the  said  salary,  and  although  he  was  at  all  times  ready  and 
willing  to  advise  and  act  for  the  company,  and  accept  the  said  salary 
on  the  terms  aforesaid,  and  fulfil  the  agreement,  of  which  the  company 
had  notice,  yet  that  the  company  did  not  continue  to  retain  or  employ 
him  on  the  terms  aforesaid,  but  afterwards,  wrongfully,  and  without 
any  reasonable  cause,  dismissed  and  discharged  him  from  such  employ- 
ment and  retainer,  and  from  thence  wholly  refused  to  retain  or  employ 
him,  or  pay  him  the  salary  aforesaid. 

The  plaintiff  in  error  contends  that  this  count  does  not  show  a  suffi- 
cient cause  of  action,  and  that  the  judgment  of  the  Court  of  Exchequer 
Chamber  should  be  reversed ;  and  your  lordships  have  thereupon  pro- 
posed to  Her  Majesty's  judges  the  following  question  of  law : — Would 
a  plaintiff  in  the  courts  of  law  be  entitled,  after  verdict,  to  judgment, 
upon  a  count  in  the  form  of  the  second  count  set  out  in  this  record  ? 

The  count  is  framed  in  assumpsit,  upon  mutual  promises.  It  begins 
by  stating  a  mutual  contract  between  the  plaintiff  and  the  company ; 
the  company  engaging  that  the  plaintiff,  as  their  attorney  and  solicitor, 
should  receive,  and  the  plaintiff  engaging  that  he  should  accept,  a  salary 
of  1002.  per  annum,  in  lieu  of  rendering  an  annual  bill  of  costs ;  and 
that  he  should  and  would,  for  such  salary  of  1002.  per  annum,  perform 
certain  services,  when  required. 

♦^211       *^his  agreement  appears  to  me  to  have  clearly  established  the 
J  relation  of  employer  and  employed  for  the  period  of  a  year,  at  a 
salary  of  1002. 

But  it  is  urged  that  the  agreement  so  stated  does  not  justify  tho 
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mutual  promises  as  laid ;  and  that  the  consideration  for  the  promise  of 
the  defendants  being  executed,  the  plaintiff  could  not  append  to  their 
promise  to  fulfil  the  agreement  on  their  part,  a  promise  to  retain  and 
employ  him  as  such  their  attorney  and  solicitor  on  the  terms  aforesaid. 
It,  however,  seems  to  me  that  the  promise  to  retain  and  employ  results 
by  legal  implication  from  the  terms  of  the  agreement,  and  that  its 
introduction  operates  as  a  mere  repetition  of  matter  contained  in  the 
general  expression  immediately  preceding  it,  and  would  not  therefore 
vitiate  the  count. 

I  have  used  the  word  "  employ,"  in  the  sense  adopted  by  the  Court 
of  Exchequer  Chamber. 

If  this  construction  of  the  contract,  and  the  implication  from  it,  be 
correct,  the  breach  is  well  assigned,  and  the  count  is  good  in  substance ; 
x  but,  if  the  allegation  of  mutual  promises  cannot  be  supported,  it  may 
be  rejected  as  Burplusage.  The  remainder  of  the  count  would  then 
show  the  contract,  the  plaintiff's  readiness  to  perform  his  part  of  it, 
and  the  breach  of  it  committed  by  the  defendants,  in  wrongfully  and 
without  reasonable  cause  dismissing  and  discharging  the  plaintiff  from 
his  employment  and  retainer,  and  refusing  to  pay  him  his  salary. 

My  answer,  therefore,  to  the  question  proposed  by  your  lordships, 
is, — that,  upon  a  count  in  the  form  of  the  second  count  set  out  in  this 
record,  a  plaintiff  in  the  courts  of  law  would  be  entitled,  after  verdict, 
to  judgment. 

Maulb,  J. — In  order  to  answer  this  question,  it  is  necessary  to  con- 
sider whether  the  breach  of  promise  in  *not  continuing  to  retain  r*r«o 
and  employ  the  plaintiff  as  attorney  and  solicitor,  but  dismissing  *- 
him,  is  a  breach  of  any  promise  which  the  count  shows  the  defendants 
to  be  bound  by,  so  as  to  give  the  plaintiff  a  cause  of  action  against  the 
defendants.  That  this  dismissal,  and  not  the  non-payment  of  the 
salary  (which  is  also  alleged  in  the  count),  is  the  only  breach  and  cause 
of  action  (if  any)  contained  in  the  count,  there  is  no  doubt.  It  was  so 
agreed  in  the  argument  before  this  House,  and  in  the  courts  below.  It 
is,  therefore,  not  necessary  to  say  anything  in  proof  of  this  proposition. 

The  breach  being  so  understood,  it  was  objected  to  this  count  (among 
other  things),  that  the  promise  to  retain  and  employ  the  plaintiff,  being 
founded  on  an  executed  consideration,  t.  e.,  on  the  agreement  made 
before  the  promise,  is  without  sufficient  consideration,  not  being  such 
a  promise  as  the  law  would  imply  from  the  consideration,  or,  which  is 
the  same  thing  (when  the  consideration  is  a  preceding  agreement),  not 
being  comprised  in  the  agreement  itself.  It  was  not  denied  that  such 
was  the  rule  with  respect  to  promises  on  executed  considerations ;  and, 
as  it  is  a  rule  well  established  by  decisions,  it  is  not  necessary  to  give 
any  reasons  in  its  support,  or  to  say  anything  to  show  it  to  be  a  good 
and  useful  one. 

On  this  part  of  the  case  it  was  further  agreed,  that  the  agreement, 
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as  stated  according  to  its  legal  effect  in  the  declaration,  does  not  con- 
tain any  promise  to  employ  the  plaintiff,  in  the  sense  of  giving  him 
work  to  do.  But  the  defendants  insisted,  that  the  promise  to  retain 
and  employ,  as  stated  in  the  declaration,  did  not  comprehend  any  obli- 
gation to  give  any  work  to  the  plaintiff  to  be  done,  but  only  meant 
that  the  defendants  would  continue  the  relation  of  attorney  and  client 
between  the  plaintiff  and  themselves,  giving  him  business  to  do,  or  not, 
as  they  pleased,  but  paying  him  his  salary  while  that  relation  should 
*^9TI  cont*nue*  And  ^is  promise,  that  is,  to  *retain  and  employ  in 
-J  this  sense,  it  was  said,  was  comprehended  in  the  agreement,  and 
therefore  implied  by  law  from  the  fact  of  making  the  agreement. 

What  "chiefly  weighed"  with  the  Exchequer  Chamber,  when  it 
adopted  this  construction,  was,  that  it  supported  (as  that  court  held) 
the  declaration ;  whereas,  the  other  construction,  which  treats  the  word 
"  employ"  as  comprehending  giving  work  to  do,  would  (as  it  was 
insisted  by  the  defendants,  and  admitted  by  the  plaintiff  and  the  court) 
make  the  declaration  bad.  And  there  is  no  doubt  that  it  is  a  rule  of 
construction,  that,  of  different  meanings  of  a  pleading  which  is  susceptible 
of  more  than  one,  that  is  to  be  adopted,  after  verdict,  which  will  sup- 
port the  pleading.  And  it  may  further  be  conceded,  that  the  word 
"  employ"  is  sometimes  used  in  the  sense  which  this  construction  gives 
it ;  though  it  may  be  questioned  whether  this  word  can  properly  be 
understood  in  this  sense  on  the  present  occasion.  So  to  understand 
it,  will  render  wholly  inoperative  the  promise  to  retain  and  employ, 
which  is  stated  as  an  additional  and  distinct  promise  beyond  that  to 
perform  the  agreement,  but  which  this  construction  treats  as  com- 
prehended and  involved  in  the  promise  to  perform  the  agreement. 
And,  further,  this  sense  is  not  consistent  with  the  allegation  in  the 
declaration,  which  states  as  a  consequence  of  the  dismissal,  not  only 
the  loss  of  the  salary,  but  of  the  gains  and  profits  which  the  plaintiff 
otherwise  might  and  would  have  derived  from  such  employment.  This 
allegation,  it  is  true,  is  not  necessary  to  show  a  cause  of  action  ;  and 
the  plaintiff  might  succeed  without  proving  it ;  but  it  is  not  the  less 
effectual  in  showing  that  the  word  "  employ"  is  used  in  the  sense  usually 
given  to  it,  and  not  in  that  which  the  construction  in  question  ascribes 
to  it.  If  this  be  the  true  sense  of  the  word  as  used  in  this  declaration, 
the  count  is  undeniably  bad. 

*~41  *But,  assuming  that  the  word  "employ"  may,  notwithstand- 
-J  ing  these  reasons,  be  construed  in  a  sense  in  which  it  does  not 
add  anything  to  the  promise  contained  in  the  agreement,  and  that  the 
declaration  may  be  construed  as  if  it  contained  no  promise  but  that  to 
perform  the  agreement,  it  is  still  to  be  inquired  whether  the  declara- 
tion so  construed  will  show  a  cause  of  action.  This  is,  indeed,  the 
substantial  question  in  the  cause,  and  is  in  effect  this,  whether  the 
agreement  stated  in  the  declaration  obliges  the  defendants  to  continue 


13  COMMON  BENCH.    (4  J.  SCOTT.)  524 

the  relation  of  attorney  and  client  betweeen  themselves  and  the  plain- 
tiff for  a  year.  And  this  depends  upon  the  true  meaning  of  the  agree* 
ment,  as  stated  in  the  declaration.  Now,  it  is  to  be  observed  that  that 
agreement  does  not  in  terms  provide  that  the  plaintiff  shall  act  as  the 
defendants'  attorney,  or  that  they  should  employ  him  (in  any  sense  of 
that  word),  but  begins  by  providing,  that,  from  the  1st  of  January,  the 
plaintiff,  as  attorney  and  solicitor  of  the  defendants,  should  receive  and 
accept  a  salary  of  100Z.  per  annum,  in  lieu  of  rendering  an  annual  bill 
of  costs  for  general  business.  It  then  goes  on  to  show  what  shall  and 
what  shall  not  be  general  business  within  the  meaning  of  the  parties ; 
that  is,  that  certain  attendances  shall  be,  and  business  about  suits 
at  law,  &c,  shall  not  be,  general  business  to  be  paid  for  by  the 
100J.  And  this  is  all  that  the  agreement  contains.  The  plain 
object,  therefore,  of  the  agreement  appears  to  be,  the  substitution  of  a 
new  mode  of  payment  for  certain  business,  for  a  mode  previously 
acted  upon,  or  intended,  or  agreed  on,  or  contemplated,  between 
the  plaintiff  and  the  defendants.  And  this  object,  and  this  only,  it 
appears  to  effect,  leaving  everything  else  in  the  relation  between  the 
parties  as  it  stood  before  the  agreement,  or  entirely  at  large,  if  no  rela- 
tion at  all  subsisted.  On  this  view,  the  meaning  of  the  agreement  is,  that 
the  plaintiff,  if  he  continue  the  service  a  year,  shall  be  paid  100/.  for 
*his  general  services ;  but,  if  he  do  not,  his  right,  as  against  the  r^nr 
defendants,  and  theirs  against  him,  remain  to  be  regulated  by  ** 
any  other  agreement  which  may  have  provided  for  such  an  event,  or  by 
the  general  law  as  applicable  to  the  transactions  which  have  taken 
place  between  them.  That  the  agreement  contemplates  the  possibility, 
or  the  probability,  that  the  plaintiff  may  continue  in  the  service  of  the 
defendants  for  a  year,  or  for  a  number  of  years,  there  is  no  doubt.  It 
certainly  provides  for  that  event,  and  indeed  for  no  other ;  but  it  by 
no  means  follows  that  it  was  the  intention  of  the  parties  to  bind  them- 
selves by  this  agreement  that  such  an  event  should  take  place.  There 
are  no  words  importing  such  an  obligation ;  and  it  would  manifestly  be 
inconvenient  that  any  such  obligation  should  exist,  in  the  absolute  and 
unqualified  form  in  which  (if  at  all)  it  must  be  considered  as  contained 
in  this  agreement.  Nothing  is  more  common  than  to  make  an  agree- 
ment in  the  expectation  that  a  certain  state  of  things  will  arise  or  will 
continue,  and  with  provisions  and  stipulations  applicable  to  such  ex- 
pected continuance,  and  which  cannot  take  effect  in  any  other  event, 
yet  without  any  intention  that  the  parties  shall  be  bound  to  continue 
the  contemplated  state  of  things.  The  cases  of  Aspdin  v.  Austin,  5 
Q.  B.  671  (E.  C.  L.  R.  vol.  48),  1  D.  &  M.  515,  and  Dunn  v.  Sayles,  5 
Q.  B.  685,  are  instances  of  agreements  in  which  a  certain  duration  of 
the  relation  between  the  parties  was  contemplated  and  provided  for, 
without  binding  the  parties  to  continue  it  for  the  time  contemplated. 
But,  probably  the  case  in  which  an  alteration  in  the  amount  or  mode 
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of  payment,  and  that  alone,  is  intended,  is  of  the  most  frequent  occur- 
rence of  this  class  of  agreements ;  and,  as  before  observed,  the  agree- 
ment in  question  apparently  contains  no  other  provision.  If  the 
agreement  had  been  intended  to  provide  for  the  continuance  of  the 
*^9fn  engagementJ  *fc  *8  difficult  to  conceive  that  it  would  not  *have 
-*  contained  express  and  detailed  provisions  on  the  subject,  and 
particularly  some  provision  for  putting  an  end  to  the  engagement,  by 
notice,  or  otherwise.  The  inconvenience  of  the  defendants'  being  bound 
at  all  events,  if  not  to  use  the  actual  services  of  the  plaintiff,  at  least 
to  hold  him  out  as  filling  a  confidential  situation  in  their  service,  for  a 
year,  or  indeed  (as  the  agreement  contains  nothing  to  restrict  the  em- 
ployment to  one  year,  nor  any  power  to  put  an  end  to  it),  for  an  inde- 
finite number  of  years,  and  themselves  to  carry  on  their  business  for 
the  same  time,  is  of  the  same  nature  as  the  inconvenience  relied  on  by 
the  Court  of  Queen's  Bench  in  the  cases  cited.  The  present  case  was, 
indeed,  distinguished  in  the  Court  of  Exchequer  Chamber  from  those 
in  the  Court  of  Queen's  Bench,  as  regards  the  argument  from  incon- 
venience, inasmuch  as  it  is  said  by  the  court  that  the  defendants  "were 
a  company  which  was  sure  to  continue  for  the  term  of  a  year."  But 
this  distinction  does  not  appear  to  be  well  founded.  If  this  particular 
company  were  one  that  was  sure  to  continue  a  year  from  the  time  of 
the  agreement,  this  is  a  fact  not  apparent  on  the  record ;  and,  suppos- 
ing the  court  to  have  been  well  assured  of  this  fact  by  some  other 
means,  it  cannot  properly  be  taken  into  consideration  in  deciding  whe- 
ther this  count  be  good  or  not ;  nor  can  it  be  said  that  joint-stock  com- 
panies in  general  are  sure  to  last  a  year  from  the  time  of  making  an 
agreement  respecting  the  employment  of  an  attorney,  or  from  any 
other  time,  so  as  to  enable  the  court  to  notice  this  as  a  matter  of  gene- 
ral notoriety.  The  experience  of  courts  of  justice  in  winding-up  cases, 
and  others  in  which  such  companies  are  concerned,  is  sufficient  to  show 
that  nothing  certain  can  be  affirmed  with  regard  to  their  probable  du- 
ration. 

Considering,  therefore,  this  agreement  to  be  one  merely  regulating 
the  mode  of  payment  of  the  plaintiff,  and  not  binding  either  party  in 
^-o-,  any  other  respect,  it  *follows  that  it  imposes  no  such  obligation 
•*  as  the  breach  in  this  count  assumes  to  exist ;  and  consequently, 
that  the  count  shows  no  cause  of  action ;  and  that  a  plaintiff  in  the 
courts  of  law  would  not  be  entitled,  after  verdict,  to  judgment*  upon 
a  count  in  the  form  of  the  second  count  set  out  in  this  record. 

Coleridge,  J. — In  answer  to  the  question  proposed  by  your  lord- 
ships, I  have  to  express  my  opinion,  that,  upon  the  second  count  of  this 
declaration,  a  plaintiff  in  the  courts  below  would  be  entitled  to  judg- 
ment, after  verdict ;  and,  as  my  opinion  turns  upon  the  construction  of 
the  count  itself,  and  I  do  not  controvert  the  principle  on  which  the 
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judgment  of  the  Common  Pleas  on  the  principal  case  proceeded,  but 
its  application  only,  I  need  not  express  myself  at  any  great  length. 

The  question,  then,  on  this  assumption,  is,  whether  the  defendants' 
promise,  as  alleged  in  the  declaration,  goes  beyond  that  which  the  law 
would  imply  from  the  executed  consideration  on  which  it  is  founded  ? 
Now,  that  will  depend  on  how  much  the  law  would  imply  from  that 
consideration,  and  how  much  the  declaration  alleges  to  have  been  in 
fact  promised. 

The  agreement  between  the  parties,  a  mutual  act  in  which  both  con- 
cur, is  to  this  effect : — Elderton,  as  the  attorney  and  solicitor  of  the 
company,  is  to  receive  from  them,  and  they  of  course  to  pay  him,  as 
such,  a  salary  of  100Z.  per  annum,  and,  for  that  salary,  he  is  to  advise 
and  act  for  the  company  on  all  occasions,  in  all  matters  connected  with 
them ;  but  the  prosecution  and  defence  of  suits,  the  preparation  of 
bonds  or  other  securities  for  advances  made  by  them,  and  disbursements 
of  money  by  him,  are  excepted ;  and,  in  respect  of  such  matters,  he  is 
to  be  allowed  to  make,  and  they  of  course  engage  to  pay,  the  usual  and 
regular  charges  of  an  attorney  or  solicitor.  Now,  it  seems  to  me  clear 
that  the  parties  *con  tern  plated  here  an  agreement  to  subsist  for  r*ro« 
a  year  certain  at  least,  subject,  of  course,  to  determination  in  *~ 
case  of  the  plaintiff's  misconduct  or  neglect,  or  any  such  adequate  cause 
for  discbarge.  The  stipulation  is  for  a  salary  of  1007.  by  the  year,  not 
at  the  rate  of  1002.  for  a  year ;  and  it  is  unreasonable  to  infer  that  any 
less  period  of  duration,  or  no  period  at  all,  was  contemplated,  when  an 
attorney  agrees  to  forego  the  ordinary  and  more  lucrative  mode  of  pay- 
ment for  services  to  be  rendered  from  time  to  time  as  stch,  and  accept 
in  lieu  thereof  a  fixed  sum.  Next,  I  think  it  clear  that  the  agreement 
binds  the  company  during  that  year,  not  indeed  to  prosecute  or  defend 
suits,  or  to  make  advances  which  would  require  the  preparation  of 
bonds  or  other  securities,  in  order  to  find  work  for  the  plaintiff;  but, 
in  case  such  suits  should  arise,  or  such  securities  be  required,  then  to 
use  the  services  of  the  plaintiff  as  their  attorney  and  solicitor,  in  the 
prosecution  or  defence,  or  the  preparation  of  them  respectively,  and 
then  to  pay  him  the  usual  and  regular  charges  of  an  attorney  and  soli- 
citor. The  whole  agreement  is  to  be  taken  together,  and  the  employ- 
ment in  the  excepted  cases,  should  they  arise,  with  the  permission  in 
those  to  make  the  usual  charges,  may  reasonably  have  been  the  induce- 
ment to  consent  to  forego  that  mode  of  charging  for  the  services  spe- 
cified in  the  earlier  part.  No  man,  I  think,  but  one  conversant  with  the 
astute  criticism  which  lawyers  sometimes  exercise  on  language,  could  doubt 
that  this  was  the  meaning  of  the  parties.  Suppose  it  had  been  distinctly 
stated  to  the  plaintiff, — If  there  are  suits  to  be  prosecuted  or  defended 
during  the  year,  and  we  use  you  as  our  attorney  therein,  you  may  charge 
in  the  usual  way ;  but,  remember,  we  do  not  engage  so  to  employ  you, 
— it  is  clear,  not  only  that  a  very  different  and  less  advantageous  agree- 
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ment  would  have  been  presented  to  him  for  acceptance,  hut  also  one 
*^9<n  wn*cn  wou^  Dave  niade  it  quite  unnecessary  *to  introduce  any 
J  stipulation  at  all  as  to  the  mode  of  payment.  For,  these  suits, 
and  the  preparation  of  bonds  and  securities,  being  excluded  from  those 
services  for  which  the  salary  was  to  be  paid,  and  employment  in  them, 
if  they  arose,  being  by  the  hypothesis  to  depend  on  the  will  of  the 
company,  as  the  case  might  arise,  there  could  be  no  pretence  for  saying 
that  the  salary  was  to  include  them,  or  that  any  other  than  the  usual 
rate  of  charge  was  to  be  made  and  paid,  unless  as  each  case  arose  a 
specific  bargain  should  be  made.  I  think  courts  of  law  should  expound 
the  language  of  agreements  not  strainedly,  or  with  over-refinement, 
but  as  closely  as  they  can,  putting  themselves  into  the  situation  of  the 
parties,  according  to  what  they  believe  to  have  been  their  intention  and 
understanding  in  the  language  they  have  used. 

This  being,  in  my  view  of  it,  the  sense  of  the  agreement,  what  is  the 
promise  founded  on  it  ?  It  is,  that  "  the  company  are  to  perform  and 
fulfil  the  same  in  all  things  on  their  part,  and  to  retain  and  employ  the 
plaintiff  as  such  attorney  and  solicitor  of  the  said  company  on  the 
terms  aforesaid."  The  latter  clause  of  this  sentence  is  said  to  raise 
the  difficulty ;  but,  either  it  expresses  no  more  than  is  expressed  by  the 
former  branch  or  it  adds  something  to  it.  If  it  adds  nothing,  it  is 
merely  tautologous,  and  will  do  no  harm.  And  this  is  my  view  of  the 
case ;  for,  I  think  there  was  an  agreement  by  the  company  so  to  retain 
and  employ  the  plaintiff  as  attorney  and  solicitor,  in  the  only  sense  in 
which  such  an  agreement  could  ever  be  reasonably  made,  that  is,  if 
they  should  have  occasion  for  the  actual  services  of  any  one  as  such. 
And  this  seems  to  me  to  be  all  that  these  words  import.  I  think,  if 
any  one  of  your  lordships  had  promised  to  retain  and  employ  A.  B.  as 
your  attorney  for  a  given  time,  you  would  be  surprised  to  be  told  that 
^-oa-i  your  promise  was  broken,  unless  you  had  a  suit  *or  suits  pending 
-*  during  the  whole  of  that  time.  On  the  other  hand,  if  during 
that  time  you  were  asked  who  was  your  attorney,  in  other  words,  whom 
you  employed  as  such,  you  would  have  no  difficulty  in  answering,  that, 
in  consequence  of  a  promise  you  had  made,  A.  B.  was  your  attorney, 
or  that  you  employed  A.  B.  as  such. 

But,  if  these  words  express  more  than  the  first  branch  of  the  sen- 
tence, as  I  agree  that  that  branch  exhausts  all  the  agreement  between 
the  parties,  then  the  agreement  must  mean  less  than  I  suppose  it  to 
mean.  Holding,  however,  the  conclusion  which  I  do  as  to  its  meaning, 
I  think  the  promise  is  not  too  largely  laid,  though  it  might  have  been 
more  briefly  expressed. 

Parke,  B. — In  answer  to  the  question  proposed  by  your  lordships,  I 
have  to  state  my  opinion,  that  the  plaintiff,  in  the  courts  of  law,  would 
be  entitled  to  judgment  upon  a  count  in  the  form  of  the  second  count 
set  out  in  this  record. 
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The  substance  of  the  question  in  the  case  lies  in  a  very  narrow 
compass. 

Assuming  that  the  alleged  promise  "  to  retain  and  employ,"  cannot 
be  held  valid  on  this  count,  unless  it  is  implied  in  the  agreement  pre- 
viously stated,  the  question  is  this : — In  a  mutual  agreement  between 
the  plaintiff  below  (an  attorney  and  solicitor)  on  the  one  hr  nd,  and  a 
Life  and  Fire  Assurance  and  Annuity  Company  on  the  other,  the  terms 
of  which  are,  that  it  is  agreed  between  them  that  the  plaintiff,  as  the 
attorney  and  solicitor  of  the  company,  should  receive  and  accept  a 
salary  of  100Z.  per  annum,  in  lieu  of  rendering  an  annual  bill  of  costs 
for  general  business  done  for  the  company,  and  should  for  such  salary 
of  100Z.  advise  and  act  on  all  occasions  (with  certain  exceptions),  is  it 
or  is  it  not  implied  that  the  company  hire  him  for  one  year  certain  ? 

*I  must  say  I  feel  no  doubt  in  giving  the  opinion  that  it  is  so  p^q-j 
implied.  ■- 

The  term  "it  was  agreed"  makes  the  words  of  the  agreement  those 
of  both  parties ;  and,  where  two  parties  agree  that  one  shall  accept  and 
receive  a  yearly  salary  of  100Z.  as  attorney  and  solicitor  of  the  other, 
and  for  a  particular  class  of  business,  it  is  necessarily  implied  that  the 
other  shall  pay  it,  and  at  the  end  of  the  year.  It  is  not  to  be  paid, 
simply,  and  at  all  events,  at  the  end  of  the  year,  but  as  a  reward  for  the 
services  of  the  other  as  an  attorney  and  solicitor,  for  his  attendance  and 
advice  when  required,  and  being  ready  to  give  it  whenever  it  shall  be 
asked,  at  all  times  during  that  year.  In  this  respect,  the  agreement 
being  by  both  parties,  the  present  case  is  distinguishable  from  Sykes  v. 
Dixon,  9  Ad.  &  E.  693  (E.  C.  L.  R.  vol.  36),  1  P.  &  D.  463. 

So  far,  if  I  correctly  understand,  the  parties  do  not  differ.  But  the 
plaintiff  in  error  contends,  that  the  only  agreement  to  be  implied  on  the 
part  of  the  company,  is,  that  they  will  pay  the  100/.  at  the  end  of  a 
year,  for  the  services  of  the  plaintiff  below,  as  attorney  and  solicitor,  in 
the  matters  specified  in  the  agreement ;  and  that  they  do  not  hire,  or, 
in  other  words,  agree  to  retain  him,  in  their  service  in  that  character,  in 
the  mean  time. 

On  the  other  hand,  the  defendant  in  error  contends,  that,  in  such  an 
agreement,  there  is  also  implied  a  hiring  or  agreement  to  retain  in  that 
character  for  a  year ;  and  I  am  of  that  opinion. 

I  think  that  there  is  clearly  implied  on  the  part  of  the  person  who 
contracts  to  pay  a  salary  for  services  for  a  term,  a  contract  to  permit 
those  services  to  be  performed,  in  order  that  the  stipulated  reward  may 
be  earned,  besides  an  agreement  to  pay  the  salary  at  the  end  of  the 
term. 

It  seems  to  me  that  this  is  clearly  an  agreement  to  retain  for  a  year 
certain ;  and  the  only  doubt  I  have  felt  *since  the  case  was  first 


argued  in  the  Exchequer  Chamber,  has  been,  whether  there  was 
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an  implied  agreement  to  employ  the  plaintiff.     There  is  not,  if  that  term 
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is  used  in  the  sense  of  giving  him  business  to  do ;  for,  no  such  obligation 
is  cast  on  the  company ;  but,  if  it  means  only  to  engage  his  service  (one 
of  the  meanings  of  that  term  given  in  Johnson's  and  Webster's  Diction- 
aries), there  is  an  implied  promise  to  that  effect. 

The  employment  in  many  capacities  may  be  said  to  continue,  where  the 
use  of  actual  service  is  optional  or  conditional  on  the  part  of  the 
employer.  Medical  advisers,  members  of  theatrical  establishments,  even 
some  descriptions  of  household  servants,  may  be  employed  at  annual 
salaries,  though  no  actual  service  may  be  ever  required.  It  is  not  those 
only  who  are  actually  called  upon  to  perform  duties,  but  those  who  are 
under  an  obligation  to  perform  them,  who  are  employed. 

I  think,  for  the  reasons  explained  in  the  judgment  of  the  Exchequer 
Chamber,  at  more  length,  6  Common  Bench  Reports,  177,  that  we  ought 
to  understand  this  expression  in  that  sense  of  the  word  "  employ,"  which 
will  support  it;  and  " employ,"  therefore  means  only  "to  retain"  in 
their  service,  and  is  mere  tautology. 

The  distinction  is  very  important  indeed  between  an  agreement  to 
retain  and  employ,  in  the  sense  before  referred  to,  for  a  given  term,  and 
then  to  pay  for  services,  at  the  end  of  the  term,  a  sum  certain,  and 
simply  to  pay  a  sum  certain  for  services  at  the  end  of  a  given  term. 

In  the  former  case,  the  person  employed  has  an  immediate  remedy, 
the  moment  he  is  dismissed  without  lawful  cause,  for  a  breach  of  the 
contract  to  retain  and  employ,  and  will  recover  an  equivalent  for  the 
breach  of  the  employer's  contract,  which  may  be  less  than  the  stipulated 
wages  payable  at  the  end  of  the  term,  if  it  happens  that  he  has  the 
opportunity  of  employing  his  time  beneficially  in  another  way,  and  the 
#-oot  employer  is  *not  bound  to  pay  the  whole  agreed  sum.  But,  in 
-*  the  latter  case,  that  is,  if  the  agreement  is,  that  the  person 
retained  is  to  be  paid  a  certain  sum  for  his  services  at  a  certain  time, 
provided  he  serves,  there  being  no  contract  to  retain  and  employ  during 
the  term,  he  can  only  maintain  an  action  after  that  time  has  arrived,  for 
non-payment,  and  then  is  entitled  to  recover  the  full  amount,  though  his 
loss  may  be  much  less.  The  convenience  is  decidedly  in  favour  of  con- 
struing such  agreements  to  be  contracts  for  retaining,  as  well  as  for  the 
payment  of  wages. 

There  are  certainly  cases  where,  in  construing  contracts,  between 
the  employers  and  the  employed,  where  payments  at  certain  times  are 
stipulated  to  be  made  for  services,  the  court  has  not  been  able  to  put 
such  a  construction  upon  them,  and  where  they  have  held  that  the 
contract  imported  only  an  agreement  to  give  certain  sums  at  certain 
times.  Two  cases  of  this  description,  cited  in  the  Court  of  Exchequer 
Chamber,  and  at  your  lordships'  bar,  and  much  relied  upon,  were  those 
of  Aspdin  v.  Austin,  5  Q.  B.  671  (E.  C.  L.  R.  vol.  48),  1  D.  &  M.  515, 
and  Dunn  v.  Sayles,  5  Q.  B.  685.  Both  these  are  clearly  distinguish- 
able.    In  the  former,  the  question  turned  upon  the  construction  of  a 
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contract  on  the  part  of  the  plaintiff,  to  make  cement  for  the  defendant 
and  one  Sealey,  and  to  teach  them  how  to  do  bo  ;  and,  on  the  defend- 
ant's and  Sealey's  part,  to  pay  a  weekly  salary  for  three  years :  and 
the  point  was,  whether  there  was  an  implied  contract  to  continue  to 
employ  the  plaintiff  to  manufacture  cement  for  that  period.  The  court 
could  not  draw  that  inference ;  and  Lord  Denman,  in  giving  judgment, 
assigns  a  very  strong  reason  for  refusing  to  do  so,  viz.  that  the  defend- 
ant would  in  that  case  be  obliged,  at  however  great  loss  to  himself,  to 
continue  his  business  for  three  years.  The  court,  therefore,  construed 
the  contract  to  be,  a  contract  only  *to  pay  sums  at  the  stated  r^o* 
periods  for  three  years,  on  condition  of  the  plaintiff's  perform-  *- 
ing  the  conditions  precedent ;  and  he  would  be  entitled  to  recover  them, 
on  being  ready  and  willing  to  perform  those  conditions,  being  prevented 
by  the  defendant's  act  from  so  doing. 

In  the  other  case,  which  depended  on  the  construction  of  the  defend- 
ant's covenant  in  an  indenture,  the  term  "it  was  agreed,"  which  would 
make  the  stipulation  the  agreement  of  both  parties,  was  wanting.  It 
was  a  simple  covenant  by  the  defendant,  who,  in  consideration  of  the 
services  of  the  plaintiff's  son  as  an  apprentice  to  the  defendant,  a  sur- 
geon-dentist, covenanted  to  pay  weekly  sums  for  five  years.  The  rea- 
sons assigned  in  the  former  case  equally  applied  to  that,  as  Lord 
Denman  observed ;  and,  indeed,  it  would  be  a  strong  thing  to  imply, 
that  the  plaintiff,  who  had  only  covenanted  to  pay  certain  sums 
weekly,  thereby  impliedly  covenanted  to  carry  on  the  business  of  a 
surgeon-dentist,  at  whatever  loss  or  inconvenience  to  himself,  for  five 
years. 

A  case  to  the  contrary,  of  a  special  contract,  where  the  court  held 
that  there  was  an  agreement  to  employ  for  seven  years,  was  Pilkington 
v.  Scott,  15  M.  &  W.  657.t 

In  the  present  case,  we  have  to  construe  the  mutual  agreement  of 
two  parties  expressed  in  the  words  of  both ;  and  we  must  assume  that 
we  have  all  the  agreement  before  us,  which  is  the  consideration  for  the 
mutual  promises ;  one,  a  company  for  life  and  fire  assurance  and  the 
grant  of  annuities,  which  must  necessarily  have  been  sure  to  continue, 
in  the  contemplation  of  both  parties,  at  least,  whether  in  fact  or  not, 
for  a  much  greater  time  than  a  year ;  the  other,  an  attorney,  whose 
advice  and  assistance  would,  without  doubt,  be  often  required  in  the 
conduct  of  such  a  business. 

I  feel  quite  satisfied,  that,  in  such  a  case  as  this,  there  is,  upon  the 
true  construction  of  this  agreement,  an  ^implied  agreement  upon  r*ror 
the  part  of  the  defendants  below  to  retain  the  plaintiff,  and  to  *■ 
employ  the  plaintiff,  in  the  sense  in  which  I  understand  this  word,  for 
one  year  at  least. 

It  is,  however,  suggested,  that  the  purport  of  the  agreement  is,  only 
to  vary  the  remuneration  of  the  plaintiff,  and  change  it  from  an  annual 
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bill  of  costs  to  an  annual  salary ;  the  employment  of  the  attorney  be- 
ing for  an  indefinite  time.  I  do  not  think  that  this  can  be  inferred 
from  the  agreement  stated  in  the  second  count.  The  annual  bill,  as 
well  as  the  annual  salary,  equally  refer  to  an  employment  at  least  for 
one  year ;  and  the  agreement  in  the  first  count  (supposing  it  could 
throw  any  light  upon  the  construction  of  that  in  the  second)  cannot  be 
referred  to  for  that  purpose.  The  question  is  on  the  contract  in  the 
second  count  only ;  and  the  existence  of  that  in  the  first  count  is  nega- 
tived by  the  issue  on  non  assumpsit  as  to  that  count  being  found  for 
the  defendant. 

The  assessment  of  damages  at  the  large  sum  of  2002.  for  the  breach 
of  the  contract  to  retain  and  employ,  was  mentioned  in  the  course  of 
the  argument  at  your  lordships'  bar,  to  show  that  the  word  «  employ" 
must  have  been  understood  on  the  trial  in  a  different  sense  to  that 
which  is  attributed  to  it  in  the  Court  of  Exchequer  Chamber,  and  held 
to  mean  the  supplying  the  plaintiff  with  business.  But  this  is  a  mere 
conjecture.  If  it  be  well  founded,  or  the  damages  are  excessive,  an 
application  should  have  been  made  to  the  Court  of  Common  Pleas,  for 
a  new  trial.  In  the  present  stage  of  the  cause,  if  the  count  is  sufficient 
in  point  of  law,  the  amount  at  which  the  damages  are  assessed  is  per- 
fectly immaterial. 

Therefore,  I  think  that  the  second  count  is  good,  and  that  the  plain- 
tiff below  would  be  entitled  to  judgment  upon  it. 
*rqfi-i      *The  consideration  of  the  case  was  resumed  on  a  subsequent 
■^  day,  when 

Lord  Truro  delivered  his  opinion  as  follows: — In  this  case,  a 
writ  of  error  has  been  brought  upon  a  judgment  of  the  Exchequer 
Chamber,  reversing  a  decision  of  the  Court  of  Common  Pleas,  by 
which  the  judgment  upon  the  second  count  of  the  declaration  was 
arrested,  after  verdict  for  the  plaintiff  with  200Z.  damages.  The  action 
was  brought  against  the  defendant  as  the  secretary  of  a  joint-stock 
company,  upon  an  agreement  between  the  company  and  the  plaintiff. 
The  declaration  contained  several  counts ;  but  the  second  count  only 
came  under  the  consideration  of  the  House.  [His  lordship  read  the 
count.] 

To  this  count  the  defendant  pleaded  non  assumpsit,  with  other  pleas 
which  are  not  now  material ;  and,  as  before  mentioned,  the  judgment 
was  arrested,  after  verdict,  the  count  having  been  held  bad,  upon  the 
ground  that  it  alleged  an  entire  promise  on  the  part  of  the  company  to 
perform  the  agreement,  and  to  retain  and  employ  the  plaintiff  as  attor- 
ney and  solicitor  of  the  company  on  the  terms  of  the  agreement,  and 
that  there  was  no  sufficient  consideration  to  sustain  that  part  of  the 
count  which  alleged  a  promise  to  retain  and  employ  the  plaintiff, — it 
being  held  by  the  court  that  the  language  imported  an  obligation  to 
furnish  actual  employment  to  the  plaintiff  in  his  profession  of  an  attor- 
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ney,  and  that,  inasmuch  as  the  consideration  set  forth  was  in  the  past, 
that  the  plaintiff  had  promised  to  perform  his  part  of  the  agreement, 
which  consideration,  being  a  past  or  executed  promise,  was  exhausted 
by  the  like  promise  of  the  company  to  perform  the  agreement,  and  did 
not  enure  as  a  consideration  for  the  additional  part  of  the  promise 
alleged  to  retain  and  employ  the  plaintiff,  in  the  sense  before  mentioned, 
and  also  to  perform  the  agreement. 

*A  writ  of  error  was  brought  upon  the  arrest  of  judgment  by  r+^o7 
the  Court  of  Common  Pleas ;  and  the  Exchequer  Chamber  gave  *- 
judgment  reversing  that  decision,  and  held  that  the  legal  effect  of  the 
agreement  was,  that  the  company  promised  to  retain  or  employ  the 
plaintiff  as  their  attorney  and  solicitor  for  an  entire  year,  in  the  sense, 
not  of  finding  actual  employment  for  the  plaintiff,  but  of  continuing 
the  relation  of  attorney  and  client  for  a  year,  at  the  stipulated  salary ; 
and  that  the  allegation  of  the  promise  to  retain  and  employ  the  plain- 
tiff upon  the  terms  of  the  agreement,  was  in  effect  no  more  than  a 
reiteration  of  the  promise  to  perform  the  agreement,  and  that  such 
words  ought  therefore  to  be  rejected  as  surplusage,  and  that,  in  that 
view,  the  consideration  alleged  was  sufficient  to  support  the  promise. 

Upon  this  judgment  of  reversal,  a  writ  of  error  has  been  brought 
returnable  in  Parliament ;  and  the  case  has  been  ably  argued  at  your 
lordships'  bar.  On  the  part  of  the  plaintiff  in  error,  it  has  been  con- 
tended, that  the  construction  put  by  the  Court  of  Common  Pleas  of 
the  promise  to  retain  and  employ  the  plaintiff,  was  consistent  with  the 
true  legal  import  of  the  words,  and  that  no  sufficient  consideration 
was  averred  to  support  the  promise,  understood  in  its  proper  sense : 
and  the  special  damage  alleged  was  referred  to  as  furnishing  proof  that 
the  pleader  had  averred  the  promise  to  "retain  and  employ,"  in  the 
sense  which  the  Court  of  Common  Pleas  had  attached  to  it.  The 
special  damage  alleged,  was,  not  only  the  loss  of  the  salary,  but  also 
the  loss  of  the  profit  which  would  have  been  earned  by  the  preparation 
of  securities,  and  conducting  suits  and  defences.  It  was  further  argued, 
that,  although  the  allegation  of  special  damage,  which  in  law  was  not  re- 
ferable to  the  promise  or  the  breach  of  it,  would  be  mere  surplusage,  and 
furnish  no  ground  of  objection,  yet  it  might  be  referred  to  for  the  purpose 
of  explaining  the  sense  in  which  *an  averment  in  the  declara- 


tion, expressed  in  equivocal  words,  was  intended  to  be  under- 
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stood.  Further  it  was  contended,  that,  if  the  promise  to  "retain  and 
employ"  meant  no  more  than  to  continue  the  relation  of  attorney  and 
client  for  the  year,  and  to  pay  the  100Z.  salary  at  the  end  of  the  year, 
then  no  sufficient  breach  was  assigned ;  the  breaches  assigned  being, — 
first,  the  refusal  to  continue  to  retain  and  employ  the  plaintiff, — and, 
secondly,  in  refusing  to  pay  the  salary. 

With  regard  to  the  refusal  to  continue  to  retain  and  employ,  it  was 
said,  that  such  refusal  gave  no  cause  of  action,  because  it  could  occa- 
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sion  no  actual  or  implied  damage  to  the  plaintiff,  as  such  continuance 
.  to  retain  and  employ  him  wa$  not  necessary  to  entitle  him  to  the  salary 
of  1007. ;  that  it  was  sufficient  so  to  entitle  the  plaintiff,  that  he  should 
continue  in  a  situation  capable  and  ready  to  be  employed  if  called  upon 
to  perform  service ;  and  that,  in  regard  to  the  non-payment  of  the 
salary  the  non-payment  was  not  averred,  but  only  a  refusal  to  pay, 
which,  it  was  contended,  was  not  equivalent  to  an  averment  of  non- 
payment. And,  as  to  the  alleged  loss  of  the  gain  and  profit  which 
would  have  been  acquired  by  the  plaintiff  from  the  prosecution  and 
defence  of  suits,  and  the  preparation  of  securities,  both  courts  had  con- 
curred in  the  opinion  that  the  agreement  did  not  create  any  obligation 
upon  the  company  to  furnish  such  employ,  and  that  it  could  only  be 
referred  to,  as  before  mentioned,  to  explain  that  the  averment  of  the 
agreement  by  the  company  to  retain  and  employ,  was  used  in  the  sense 
of  furnishing  the  plaintiff  with  actual  employment  as  an  attorney. 

On  the  part  of  the  defendant  in  error,  it  was  answered  that  the 
objections  urged  by  the  plaintiff  in  error  were  founded  upon  a  miscon- 
struction of  the  words  "  retain  and  employ,"  which,  it  was  contended, 
did  not  import  an  obligation  to  find  actual  work  for  the  plaintiff  to  do, 
J-™-,  but  *only  to  retain  and  employ  the  plaintiff,  in  the  sense  of  con- 
-J  tinuing  the  relation  between  him  and  the  company,  of  attorney 
and  client,  for  the  year ;  and  that  the  untimely  and  unjustifiable  dis- 
solution of  that  relation  within  the  year  was  a  refusal  to  retain  and 
employ  the  plaintiff,  and  gave  an  immediate  cause  of  action ;  and  that 
the  breach  is  well  assigned  by  the  allegation  of  the  refusal  by  the  com- 
pany to  retain  and  employ  the  plaintiff  on  the  terms  of  the  agreement, 
or  to  pay  him  his  salary  of  1002. ;  and  that  the  special  damage  averred 
is  immaterial,  and  could  not  affect  the  question  whether  the  promise 
or  the  breach  be  well  alleged. 

The  case,  therefore,  resolved  itself  into  the  question,  what  is  the 
legal  import  of  the  averment  that  the  company  promised  to  perform  the 
agreement,  and  to  retain  and  employ  the  plaintiff  for  a  year,  upon  the 
terms  of  the  agreement, — whether  the  words  import  a  contract  beyond 
the  strict  legal  effect  of  the  agreement  itself.  If  they  do  not,  the 
mutual  promises  to  perform  the  agreement  are  a  sufficient  legal  con- 
sideration to  sustain  the  count.  Your  lordships  were,  therefore, 
pleased  to  put  this  question  to  the  judges, — "Whether  the  plaintiff 
would  be  entitled,  after  verdict,  to  judgment  in  the  courts  below,  upon 
a  count  in  the  form  of  the  second  count  set  out  in  this  record."  Eight 
of  the  learned  judges  have  stated  their  opinion  to  be,  that  the  plaintiff 
would>  in  the  courts  of  law,  be  entitled,  after  verdict,  to  judgment, 
upon  a  count  in  the  form  of  the  second  count  set  out  in  this  record ; 
one  of  the  learned  judges  expressing  a  contrary  opinion. 

The  case  now  remains  for  your  lordships'  judgment :  and,  although  I 
am  strongly  impressed  by  the  reasons  assigned  by  the  learned  judge 
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whose  opinion  is  adverse  to  the  validity  of  the  count,  and  I  should  my- 
self have  been  well  content  to  have  acted  upon  that  opinion ;  yet  I 
think,  that,  from  the  respect  due  to  the  opinions  of  the  *other  r*^ 
learned  judges,  and  to  the  reasons  by  which  those  opinions  are  ■■ 
supported, — considering  the  question  to  be  one  of  construction  and 
pleading,  with  which  those  learned  judges  are  peculiarly  conversant, — 
I  cannot  but  advise  your  lordships  that  the  safer  course  will  be,  to  act 
upon  the  opinions  of  the  eight  learned  judges,  and  to  affirm  the  judg- 
ment. 

I  cannot,  however,  omit  to  observe  that  the  record  furnishes  strong 
grounds  for  believing  that  the  sense  which  the  single  learned  judge 
whose  opinion  is  against  the  validity  of  the  count,  has  ascribed  to  the 
promise  to  retain  and  employ,  is  the  sense  in  which  the  averment  was 
intended  to  be  understood;  that  is,  that  the  agreement  created  an 
obligation  upon  the  company,  not  only  to  perform  the  agreement,  by 
retaining  the  plaintiff  for  a  year  as  the  attorney  and  solicitor  of  the 
company  at  the  salary  of  1001.  a  year,  but  also  to  retain  and  employ 
him  to  prepare  the  securities  referred  to,  upon  the  terms  of  being  paid 
professional  charges  in  those  respects ;  and  that  the  judge  at  nisi  prius 
must  have  so  construed  the  promise,  as  the  plaintiff  actually  recovered 
damages  for  the  breach  of  the  agreement  in  that  sense,  although  the 
declaration  is  now  held  valid  only  because  the  eight  learned  judges 
reject  that  construction. 

That  the  pleader  inserted  the  averment  in  the  repudiated  sense,  is 
apparent  from  the  form  of  the  breach  assigned ;  because,  after  alleging 
a  breach  of  the  agreement  by  the  company,  in  dismissing  the  plaintiff, 
and  refusing  to  employ  him  as  attorney  and  solicitor  for  the  company 
for  a  year,  or  to  pay  him  his  salary,  the  declaration  alleges  that  he  was 
thereby  deprived  of  his  salary  of  1002.,  and  was  also  deprived  of  the  gains 
and  profits  which  he  would  have  derived  from  such  employment  in  and 
about  prosecuting  and  defending  of  divers  suits  respectively  brought  by 
and  against  the  company,  and  in  and  about  the  preparing  of  divers 
bonds,  contracts,  *and  securities  for  the  company.  And,  r*,-41 
further,  the  declaration  alleges  that  part  of  the  salary  of  1001.  *- 
had  been  paid  before  the  commencement  of  the  action;  so  that  the 
plaintiff's  claim  to  damages  was  limited  to  the  amount  of  the  balance 
of  the  salary  of  1002.,  if  the  promise  was  only  to  retain  and  employ  the 
plaintiff  for  a  year  at  a  salary  of  1002.,  yet  the  plaintiff  has  obtained  a 
verdict  for  2002.  damages,  to  which  he  could  only  be  entitled,  provided 
the  promise  alleged  in  the  declaration  enured  as  a  promise,  not  only 
to  retain  the  plaintiff  for  a  year  at  1002.  salary,  but  also  to  furnish  him 
with  additional  profitable  employment. 

It  is  possible,  however,  that  the  pleader  might  contend  that  the 
allegation  of  a  promise  to  retain  and  employ  was  used  only  to  explain 
that  the  promise  to  perform  the  agreement,  was,  in  legal  effect,  a  pro- 
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mise  to  retain  and  employ  the  plaintiff  as  the  attorney  of  the  company 
for  a  year,  and  that  the  special  damage  by  the  loss  of  the  profit  of 
prosecuting  and  defending  actions,  and  of  preparing  securities,  meant 
only  that  the  plaintiff,  by  his  dismissal  from  the  service  of  the  company, 
lost  that  probable  chance  of  employment  to  prosecute  and  defend  suits 
in  which  the  company  should  be  a  party,  and  of  preparing  securities, 
which  he  would  have  enjoyed  if  he  had  been  continued  in  the  service  of 
the  company  for  the  year ;  and  that  the  jury  were  warranted  in  adding 
to  the  balance  due  in  respect  of  his  salary,  some  damages  by  way  of 
indemnity  for  the  loss  of  that  contingent  employ  which  was  incidental 
to  his  character  of  attorney  for  the  company. 

The  case,  however,  has  not  been  presented  in  that  view :  and  the 
cause  is  now  before  your  lordships  in  the  position  of  the  record  con- 
taining a  contract  ambiguous  in  its  terms,  which,  being  understood  in 
the  sense  in  which  alone  the  plaintiff  would  be  entitled  to  a  judgment 
nt-An-i  m  h*s  favour,  his  right  to  damages  could  not  amount  to  *100f., 
-*  and  he  has  recovered  a  verdict,  and  costs,  for  a  judgment  for 
2002.  damages,  to  which  he  could  alone  be  entitled,  provided  the  con- 
tract averred  is  to  be  understood  in  the  sense  which  the  plaintiff 
repudiates,  and  which  the  eight  learned  judges  say  cannot  legally  be 
Ascribed  to  it.  Injustice,  therefore,  has  manifestly  been  done.  Your 
lordships  can  afford  no  relief  against  that  injustice.  But  I  should  have 
thought,  that,  for  such  an  incongruity  upon  the  face  of  the  record, 
some  remedy  might  have  been  found,  either  by  a  venire  de  novo,  if  the 
plaintiff  refused  to  remit  the  amount  of  the  excess  of  damages,  or  by 
some  other  means.  And,  unless  the  Court  of  Common  Pleas  can 
exercise  a  summary  jurisdiction,  in  staying  the  proceedings,  upon  pay- 
ment of  the  balance  of  the  1002.  salary,  and  costs,  the  injustice  is 
irremediable. 

Your  lordships  cannot,  I  think,  do  otherwise  than  affirm  the  judg- 
ment ;  because  it  is  a  clear  rule  of  law,  that,  if  a  declaration  contains 
allegations  capable  of  being  understood  in  two  senses,  and  if,  under- 
stood in  one  sense,  it  will  sustain  the  action,  and  in  another  it  will  not, 
after  verdict,  it  must  be  construed  in  the  sense  which  will  sustain  the 
action.  Judgment  affirmed,  with  costs. 
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A  declaration  in  assumpsit  against  the  defendant,  sued  as  clerk  to  a  committee  of  visiters  ap- 
pointed pursuant  to  the  8  k  9  Viet  c.  126,  for  the  regulation,  Ac,  of  a  county  lunatic  asylum, 
stated  that  it  was  agreed  by  and  between  the  plaintiff  and  the  committee  of  visiters,  that,  in 
consideration  that  the  plaintiff  would  render  his  services  as  an  architect  in  examining  the  site 
for  a  proposed  lunatic  asylum,  and  preparing  the  requisite  probationary  drawing*  for  the  ap- 
proval of  the  committee  of  visiters,  and  all  other  drawing*  and  document*  required  to  be  tub- 
mitted  to  the  commissioners  in  lunacy,  and  afterward*  to  the  $ecretary  of  Hate,  purtuant  to  the 
ttatutes,  and  subsequently  would  prepare  the  whole  of  the  working-drawing*,  estimates,  and  spe- 
cification* for  an  asylum  to  contain  two  hundred  patient*,  the  committee  agreed  that  the  *um  of 
4372.  10*.  should  be  paid  to  the  plaintiff.  The  declaration  then  alleged  that  the  plaintiff  did 
render  his  services  in  examining  the  site,  and  did  prepare  the  requisite  probationary  drawing* 
for  the  approval  of  the  committee,  and  had  always  been  ready  and  willing  to  prepare  all  other 
drawing*  and  documents  required  to  be  submitted  to  the  commissioners  in  lunacy,  and  secre- 
tary of  state,  and  subsequently  to  prepare  the  whole  of  the  working-drawings,  estimates,  and 
specifications, — of  which  the  committee  had  notice j  but  that  they  refused  to  permit  him  to 
complete  the  agreement,  and  wrongfully  discharged  him  from  the  further  performance  thereof. 

Second  plea, — that  the  plaintiff  did  not  prepare  the  requisite  probationary  drawings  in  the  count 
mentioned: — Held,  that  the  term  "probationary  drawings"  meant  drawings  to  be  approved 
of,  by  the  committee,  and,  if  approved  of  then  to  be  submitted  to  the  commissioners  in  lunacy 
and  secretary  of  state ;  and  consequently  that  the  plea  was  proved,  it  appearing,  that,  although 
certain  drawings  had  been  submitted  to  the  committee,  none  had  been  approved  by  them. 

Third  plea, — that  the  plaintiff  did  not  prepare  the  working-drawing*  in  the  count  mentioned  :— 
Held,  bad  on  demurrer,  as  being  a  traverse  of  a  matter  not  alleged  in  the  declaration. 

Fifth  plea, — that  a  reasonable  time  had  elapsed  after  the  making  of  the  agreement,  and  before 
the  plaintiff  was  discharged  from  the  further  performance  thereof,  for  the  plaintiff  to  prepare 
the  requisite  probationary  drawings  for  the  approval  of  the  committee;  that  the  plaintiff 
prepared  certain  drawings,  which  the  committee  disapproved  of  and  rejected;  and  that,  save 
as  aforesaid,  the  plaintiff  did  not  prepare  any  probationary  drawings  for  the  approval  of  the 
committee;  and  that  therefore  they  discharged  him  from  the  further  performance  of  the 
agreement,  as  they  lawfully  might : — Held,  that  the  plea  was  proved,  by  showing  that  a  rea- 
sonable time  for  preparing  the  requisite  probationary  drawings  had  elapsed,  and  that  none 
were  prepared  by  the  plaintiff  except  certain  drawings  which  the  committee  disapproved  of 
and  rejected. 

And  held,  that,  upon  the  true  construction  of  the  contract,  the  plaintiff  was  entitled  to  recover 
nothing  until  the  drawings  had  been  approved  by  the  several  parties  whose  approval  was  by 
the  statute  required,  and  the  subsequent  drawings  and  estimates  were  all  completed. 

Qumre,  whether  the  committee  had  power  to  make  a  contract  for  plans  and  drawings  which 
should  not  be  ultimately  approved  of? 

Quart,  whether,  assuming  that  they  had  such  power,  the  plaintiff's  remedy  was  by  action  or  by 
mandamus  ? 

Quare,  whether,  assuming  that  the  contract  was  one  upon  which  an  action  might  be  maintained, 
it  could  properly  be  brought  against  the  clerk  ? 

This  was  an  action  of  assumpsit.  The  first  count  of  the  declaration, — 
after  stating  that  the  defendant  "  before  and  at  the  time  of  the  com- 
mencement of  this  suit,  had  *been  and  was  duly  nominated  and  r*rs£ 
appointed,  and  was  accordingly  then,  and  still  is,  according  to  *~ 
the  force,  form,  and  effect  of  the  several  statutes  hereinafter  mentioned, 
clerk  to  the  committee  of  visiters  acting  under  and  by  virtue  and  in 
pursuance  of  a  certain  act  of  parliament  made  and  passed  in  a  session 
of  parliament  held  in  the  8th  and  9th  years  of  the  reign  of  Her  Majesty 
Queen  Victoria,  intituled  <  An  act  to  amend  the  laws  for  the  provision 
and  regulation  of  lunatic  asyluihs  for  counties  and  boroughs,  and  for 
the  maintenance  and  care  of  pauper  lunatics  in  England,1  and  of  a  cer- 
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tain  other  act  of  parliament  made  and  passed  in  a  session  of  parliament 
held  in  the  9th  and  10th  years  of  the  reign  of  Her  Majesty  Queen 
Victoria,  intituled  <  An  act  to  amend  the  law  concerning  lunatic  asy- 
lums, and  the  care  of  pauper  lunatics  in  England/  and  of  a  certain 
other  act  of  parliament  made  and  passed  in  a  session  of  parliament  held 
in  the  10th  and  11th  years  of  the  reign  of  Her  Majesty  Queen  Vic- 
toria, intituled  <  An  act  for  the  amendment  of  the  laws  relating  to  the 
provision  and  regulation  of  lunatic  asylums  for  counties  and  boroughs 
in  England,' "  stated,  that,  after  the  passing  of  the  said  several  statutes 
above  mentioned,  and  according  to  the  force,  form,  and  effect,  and  in 
pursuance  thereof,  a  committee  of  visiters  had  been  appointed  and 
elected  for  the  visitation,  management,  providing,  and  erecting  of  an 
asylum  for  the  pauper  lunatics  of  the  county  of  Northumberland :  that 
thereupon  therefore,  to  wit,  on  the  18th  of  March,  1848,  by  a  certain 
agreement  then  made  by  and  between  the  plaintiff  and  the  said  com- 
mittee of  visiters,  by  virtue  and  in  pursuance  of  the  said  several  statutes 
above  mentioned,  it  was  agreed,  that,  in  consideration  that  the  said 
plaintiff  would  render  his  services  as  an  architect  in  examining  the  site 
of  the  proposed  lunatic  asylum  for  the  pauper  lunatics  of  the  said 
county  of  Northumberland,  and  preparing  the  requisite  probationary 
**u*n  drawings  f°r  the  ^approval  of  the  said  committee  of  visiters,  and 
J  all  other  drawings  and  documents  required  to  be  submitted  to 
the  commissioners  in  lunacy,  and  afterwards  to  the  secretary  of  state, 
according  to  the  several  statutes  above  mentioned  in  that  behalf  made 
and  provided,  and  subsequently  would  prepare  the  whole  of  the  work- 
ing drawings,  estimates,  and  specifications,  for  an  asylum  to  contain 
two  hundred  pauper  lunatics  and  patients,  the  said  committee  of  visi- 
ters, for  the  visitation,  management,  providing,  and  erecting  of  such 
asylum  as  in  that  behalf  aforesaid,  agreed  with  the  plaintiff  that  they 
would  pay  to  him  the  sum  of  4372.  10*.  :(a)  that,  the  said  agreement 
being  so  made,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  in 
consideration  thereof,  and  that  the  plaintiff,  at  the  request  of  the  said 
committee  of  visiters,  then  promised  the  said  committee  of  visiters  to 
perform  and  fulfil  the  said  agreement  on  his  the  plaintiff's  part,  they, 
the  said  committee  of  visiters,  promised  the  plaintiff  to  perform  and 
fulfil  the  agreement  on  their  part:  that,  although  the  plaintiff  had 
always  from  the  time  of  making  the  said  agreement,  performed  and  ful- 
filled the  same  on  his  part,  and  did  afterwards,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  1st  of  August,  1849,  render  his 
services  in  examining  the  site  of  the  proposed  lunatic  asylum,  and  did 
prepare  the  requisite  probationary  drawings  for  the  approval  of  the 
said  committee  of  visiters,  and  had  always  been  ready  and  willing  to 
prepare  all  other  drawings  and  documents  required  to  be  submitted  to 
the  commissioners  in  lunacy,  and  afterwards  to  the  secretary  of  state, 

(a)  Amended  on  the  argument :  vide  post,  663. 
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as  in  that  behalf  aforesaid  mentioned,  and  subsequently  to  prepare  the 
whole  of  the  working  drawings,  estimates,  and  specifications,  for  an 
asylum  for  two  hundred  pauper  lunatics  and  patients,— of  all  which 
premises  the  said  committee  of  visiters  had  due  notice :  yet  that  the 
said  committee  of  visiters  did  not  nor  would  perform  the  said  agree- 
ment, *nor  their  said  promise ;  but,  on  the  contrary  thereof,  had  r*/^ 
hitherto  wholly  neglected  and  refused  so  to  do,  and  did  not  nor  *- 
would  permit  or  suffer  the  plaintiff  to  proceed  to  complete  the  said 
agreement,  and  then,  to  wit,  on  the  day  and  year  last  aforesaid,  wholly 
hindered  and  prevented  him  from  so  doing,  and  then  wrongfully  dis- 
charged him  from  any  further  performance  or  completion  of  his  said 
agreement  and  promise,  whereby  the  plaintiff  had  lost  and  been  de- 
prived of  the  profits  and  advantages  which  he  otherwise  might  and 
would  have  derived  and  acquired  from  the  completion  of  the  said  works. 

There  was  also  a  count  for  work  and  labour,  4c,  by  the  plaintiff 
done,  performed,  and  bestowed,  as  an  architect,  in  and  about  the  ex- 
amining divers  sites  for  buildings,  and  the  drawing  divers  plans,  eleva- 
tions, and  sections  of  buildings  for  the  said  committee  of  visiters,  at 
their  request,  under  and  in  pursuance  of  the  said  several  statutes  above 
mentioned,  and  in  and  about  divers  other  works  for  the  said  committee 
of  visiters,  at  their  request,  under  and  in  pursuance  of  the  said  several 
statutes  above  mentioned,  and  for  divers  journeys  and  attendances  of 
the  plaintiff,  made,  performed,  and  given  by  the  plaintiff  in  and  about 
the  business  of  the  said  committee  of  visiters,  at  their  request,  under 
and  in  pursuance  of  the  said  several  statutes  above  mentioned :  and 
also  a  count  upon  an  account  stated. 

The  defendant  pleaded, — first,  to  the  first  count,  non  assumpsit. 

Secondly, — to  so  much  of  the  first  count  as  related  to  the  non-per- 
formance by  the  said  committee  of  the  said  agreement  and  of  their  said 
promise  in  that  count  mentioned, — that  the  plaintiff  did  not  perform  or 
fulfil  the  said  agreement  on  his  part,  in  this,  to  wit,  that  the  plaintiff 
did  not  prepare  the  requisite  probationary  drawings  in  the  first  count 
mentioned ;  concluding  to  the  country. 

♦Thirdly, — as  to  the  cause  of  action  in  the  introductory  part  r^ir 
of  the  last  plea  mentioned, — that  the  plaintiff  did  not  perform  L 
or  fulfil  the  said  agreement  on  his  part,  in  this,  to  wit,  that  he  did  not 
prepare  the  working  drawings  in  the  first  count  mentioned ;  concluding 
to  the  country. 

Fourthly, — to  so  much  of  the  first  count  as  relates  to  the  committee 
not  permitting  or  suffering  the  plaintiff  to  proceed  to  complete  the  said 
agreement,  and  hindering  and  preventing  him  from  so  doing,  and 
wrongfully  discharging  him  from  any  further  performance  or  completion 
of  his  said  agreement  and  promise, — that  a  reasonable  time  had  elapsed 
after  making  the  said  agreement,  and  before  the  said  time  when,  &c,  in 
the  first  count  in  that  behalf  mentioned,  for  the  plaintiff  to  prepare,  and 
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within  which  he  might  and  ought  to  have  prepared,  the  requisite  proba- 
tionary drawings,  to  wit,  of  the  proposed  lunatic  asylum  in  the  first 
count  mentioned,  for  the  approval  of  the  said  committee ;  nevertheless, 
the  defendant  said  that  the  plaintiff,  though  often  requested  by  the 
said  committee  so  to  do,  did  not  nor  would,  after  the  making  of  the 
said  agreement,  and  before  the  said  time  when,  &c,  or  at  any  other 
time,  prepare  the  said  drawings,  to  wit,  the  requisite  probationary 
drawings  of  the  proposed  lunatic  asylum,  for  the  approval  of  the  said 
committee ;  wherefore  the  said  committee,  to  wit,  at  the  time  in  the 
first  count  in  that  behalf  mentioned,  discharged  the  plaintiff  from  the 
further  performance  and  completion  of  his  said  agreement,  and  refused 
to  permit  him  to  complete  the  same,  as  they  lawfully  might  for  the 
cause  aforesaid ;  verification. 

Fifthly, — as  to  the  cause  of  action  in  the  introductory  part  of  the 
last  plea  mentioned, — that  a  reasonable  time  had  elapsed  after  the  making 
of  the  said  agreement,  and  before  the  said  time  when,  &c,  for  the 
plaintiff  to  prepare,  and  within  which  he  might  and  ought  to  have 
♦prepared,  the  requisite  probationary  drawings  of  the  said  pro- 
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and  that  the  plaintiff,  ofter  the  making  of  the  said  agreement,  and 
before  the  said  time  when,  &c,  did  prepare  divers,  to  wit,  ten  drawings, 
to  wit,  of  the  said  proposed  lunatic  asylum,  for  the  approval  of  the  said 
committee,  but  that  the  last-mentioned  drawings  were  not  approved  of 
by  the  said  committee,  but,  on  the  contrary,  the  said  drawings  were 
disapproved  of  and  rejected  by  the  said  committee,  whereof  the  plain- 
tiff had  notice ;  and  that,  save  as  aforesaid,  the  plaintiff  did  not  prepare 
any  probationary  drawings  of  the  said  proposed  lunatic  asylum  for  the 
approval  of  the  said  committee;  wherefore  the  said  committee  did, 
to  wit,  at  the  time  in  the  said  first  count  in  that  behalf  mentioned,  dis- 
charge the  plaintiff  from  the  further  performance  and  completion  of  his 
said  agreement,  and  did  refuse  to  permit  him  to  proceed  to  complete 
the  same,  as  they  lawfully  might  for  the  cause  aforesaid ;  verification. 

Sixthly, — to  the  first  count, — that  the  plaintiff  was  not  ready  or 
willing  to  prepare  the  drawings  or  documents  required  to  be  submitted 
to  the  commissioners  in  lunacy,  and  afterwards  to  the  secretary  of 
state,  as  in  the  first  count  mentioned,  modo  et  formS ;  concluding  to 
the  country. 

Seventhly, — to  the  second  and  last  counts. — payment-  into  court  of 
100Z.,  and  no  damages  ultra. 

The  plaintiff  joined  issue  on  the  first,  second,  and  sixth  pleas,  replied 
de  injuria  to  the  fourth  and  fifth  pleas,  and,  to  the  seventh,  damages 
ultra. 

To  the  third  plea,  the  plaintiff  demurred  specially,  assigning  for 
causes,  amongst  others, — that  it  offers  to  put  in  issue  and  traverse 
matter  not  affirmed  by  the  plaintiff  in  the  first  count  of  the  declaration, 
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in  this,  to  wit,  that  the  said  third  plea  avers  that  the  plaintiff  did  not 
prepare  the  working  drawings  in  the  first  count  *mentioned,  and  r^^Q 
tenders  an  issue  thereon ;  whereas  the  first  count  states  only  that  ■- 
the  plaintiff  had  always  been  ready  and  willing  to  prepare  the  same, 
and  the  plaintiff  therefore  cannot  safely  join  issue  on  the  said  third 
plea ; — that  the  said  third  plea  tenders  an  immaterial  issue,  and  the 
said  traverse  is  thereby  too  large,  and  calculated  to  embarrass  the 
plaintiff; — and  that,  if  the  defendant  intends  to  set  up  the  matters  in 
the  third  plea  alleged  as  an  answer  to  the  cause  of  action  in  the  first 
count,  it  ought  to  have  concluded  with  a  verification,  and  not  to  the 
country,  inasmuch  as  it  sets  up  by  way  of  non-performance  on  the  plain- 
tiff's part,  of  the  agreement  in  the  first  count  mentioned,  matters  and 
things  which  it  is  not  averred  or  intended  in  the  said  first  count  that 
the  plaintiff  did  perform.     Joinder. 

Byles  (with  whom  was  J.  Thompson),  in  support  of  the  demurrer. — 
The  third  plea  is  clearly  bad,  for  traversing  a  matter  which  the  count 
does  not  allege.  It  will  be  contended,  on  the  defendant's  part,  that 
the  first  count  is  bad.  It  is  submitted,  however,  that  it  discloses  a 
perfectly  good  cause  of  action :  as  to  part  of  that  which  was  the  consi- 
deration for  the  defendant's  promise  to  pay  him  the  437?.  10*.,  the 
plaintiff  alleges  that  he  has  performed  the  agreement  on  his  part,  and 
that  he  was  ready  and  willing  to  perform  the  remainder,  and  that  the 
defendant  had  notice  of  such  his  readiness  and  willingness,  but  prevented 
the  plaintiff  from  performing  it.  Under  that  count,  the  plaintiff  can 
recover  the  value  of  that  portion  of  the  work  which  he  has  done,  and 
damages  to  the  extent  of  the  profit  he  might  have  made  on  the  rest  if 
the  defendant  had  not  prevented  him  from  performing  it. 

Manisty,  contra1. — The  first  count  is  clearly  bad.  It  alleges  two 
distinct  causes  of  action.  If  the  general  *averment  of  perform-  rj(t- ~ 
ance  remains  untraversed,  the  defendant's  position  will  be  *- 
materially  endangered;  the  plaintiff  might  under  that  count  recover 
the  whole  sum  claimed,  as  for  work  done.  Unless  the  third  plea  is 
allowed  to  remain  upon  the  record,  the  plaintiff  should  consent  to  strike 
out  the  obnoxious  averment ;  as  was  done  in  Cutts  v.  Surridge,  9  Q.  B. 
1015  (E.  G.  L.  B.  vol.  58),  4  D.  &  L.  642.  There,  a  declaration  in  case 
against  F.,  S.,  and  0.,  charged  that  the  defendant  F.  was  retained  by 
the  executor  of  E.  to  sell  by  auction  the  goods  which  were  of  E. ;  that 
the  defendants  had  caused  to  be  published  certain  advertisements 
announcing  the  auction,  and  announcing  that  a  certain  quantity  of 
choice  wines  would  be  sold  thereat,  and  that  they  had  been  the  property 
of  E. ;  that  the  defendants,  knowing  the  premises,  conspired  to  bring 
to  the  place  of  sale  at  the  time  of  the  sale,  wines  of  inferior  quality 
which  had  not  belonged  to  E.,  and  falsely  to  represent  to  the  plaintiff 
and  others  attending  the  sale,  that  these  wines  were  valuable,  and  had 
been  the  property  of  E.,  and  were  sold  by  order  of  his  executor,  and 
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thereby  to  induce  the  plaintiff  and  others  to  purchase  them,  and  thereby 
to  deceive  and  defraud  the  purchasers ;  that  the  defendants  did  so 
bring,  &c,  and  did  so  falsely  represent,  &c. ;  and  that  thereupon  the 
plaintiff,  at  the  request  of  F.,  purchased  a  quantity  of  such  wines,  which 
were  worthless,  and  had  not  belonged  to  E.,  as  the  defendants  knew. 
S.  and  G.  each  pleaded  that  he  had  not  caused  the  advertisements  to 
be  published,  modo  et  formfi :  and  the  plaintiff  demurred  to  these  pleas, 
on  the  ground  that  the  traverses  were  immaterial.  A  judge,  on  sum- 
mons, having  ordered  the  demurrers  to  be  set  aside  as  frivolous,  or  that 
the  allegations  in  the  declaration  which  the  pleas  traversed  should  be 
struck  out, — the  court  upheld  the  order :  Lord  Denman  saying :  "  The 
pleas  possibly  tender  immaterial  issues :  but,  if  so,  the  plaintiff,  by 
introducing  into  his  ^declaration  the  averments  which  they  nega- 
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tive,  is  alone  to  blame.     The  defendant  is  not  bound  to  place 


himself  under  the  disadvpntage  of  appearing  to  admit  their  truth,  by 
passing  them  over  without  contradiction.  And,  if  they  are  immaterial, 
the  plaintiff  cannot  suffer  by  withdrawing  them  from  the  record."  So, 
here,  it  may  be  that  the  issue  tendered  by  the  third  plea  is  an  immate- 
rial one ;  but  if  the  allegation  which  it  traverses  is  allowed  to  remain 
in  the  declaration,  the  defendant  will  sustain  great  injustice  unless  he 
can  in  some  way  raise  an  issue  upon  it. 

Byles,  Serjt.,  in  reply,  was  stopped  by  the  court. 

Jkrvis,  C.  J. — I  think  the  plaintiff  is  entitled  to  judgment.  Mr. 
Manisty's  argument  is  based  upon  an  assumption  that  every  intendment 
is  to  be  made  against  the  declaration,  and  that,  if  it  is  possible  to  read 
it  as  involving  two  inconsistent  averments, — a  general  averment  of 
performance,  and  also  an  averment  of  readiness  and  willingness,  but 
that  the  defendant  prevented  him  from  performing  the  contract  on  his 
part, — we  are  bound  so  to  read  it.  That,  however,  is  not  the  proper 
way  of  construing  the  declaration.  After  verdict,  or  after  pleading 
over,  the  declaration  must  be  read,  if  it  can  be  so,  in  a  sense  which  will 
make  it  good.  Giving  a  fair  and  reasonable  construction  to  the  lan- 
guage used,  I  think  the  declaration  substantially  discloses  but  one  cause 
of  action. 

Cresswbll,  J. — I  am  of  the  same  opinion.  We  are  at  liberty  to 
read  the  declaration  so  as  to  make  it  good,  and  to  consider  the  aver- 
ment of  performance  as  explained  by  what  follows  it.  So  reading  it, 
the  whole  is  consistent  and  sensible. 

*^9T  Williams,  J. — I  am  quite  of  the  same  opinion.  It  *is  not 
J  necessary  to  say  whether  or  not  the  first  count  would  have  stood 
the  test  of  a  special  demurrer.  But,  being  pleaded  over  to,  it  must  be 
so  read  as  to  make  it  good,  if  possible.  It  seems  to  me  that  it  is  clearly 
capable  of  such  a  construction  as  not  to  involve  an  averment  that  the 
whole  contract  on  the  part  of  the  plaintiff  was  performed. 

Talfourd,  J. — I  am  of  the  same  opinion.   The  count  shows  that  the 
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plaintiff  performed  all  he  was  allowed  to  perform,  and  then  alleges  that 
the  defendant  prevented  him  from  performing  the  rest. 

Judgment  for  the  plaintiff. 


The  issues  in  fact  came  on  to  be  tried  before  Jervis,  C.  J.,  at  the 
sittings  in  London  after  the  last  Trinity  Term.  The  evidence  was  as 
follows : — 

The  plaintiff  is  an  architect.  The  defendant  is  clerk  to  the  com- 
mittee of  visiters  of  the  pauper  lunatic  asylum  for  the  county  of  North- 
umberland, acting  under  the  8  &  9  Vict.  c.  126.  In  addition  to  the 
437?.  10a.,  the  plaintiff  by  his  particulars  claimed  interest  thereon  at 
51.  per  cent,  from  the  10th  of  December,  1850. 

On  the  17th  of  January,  1846,  the  justices  of  the  peace  for  the 
county  of  Northumberland,  in  pursuance  of  the  3d  section  of  the  above- 
mentioned  statute,  caused  the  following  advertisement  to  be  inserted  in 
the  Newcastle  Journal : — 

"  Northumberland.  Notice  is  hereby  given,  that,  in  pursuance  of  an 
act  passed,  &c,  Her  Majesty's  justices  of  the  peace  acting  in  and  for 
the  county  of  Northumberland,  intend,  at  the  next  general  quarter  ses- 
sions of  the  peace  to  be  holden  in  and  for  the  said  county,  to  appoint 
a  committee  of  visiters,  either  to  superintend  *the  erecting  or  r^r^q 
providing  of  an  asylum  for  the  pauper  lunatics  of  the  said  ■-  . 
county  alone,  or  to  treat  and  enter  into  an  agreement  with  the  justices 
of  some  other  county  or  counties,  borough  or  boroughs,  or  with  the 
subscribers  to  some  other  lunatic  asylum  heretofore  established  by 
voluntary  subscriptions,  for  the  erecting  or  providing  an  asylum  for  the 
pauper  lunatics  of  the  said  county. 

"  By  order. 

"  W.  Dickson,  Clerk  of  the  Peace." 

On  the  8th  of  February,  1848,  the  plaintiff,  having  learnt  that  the 
justices  contemplated  building  an  asylum,  wrote  to  the  clerk  of  the 
peace,  proposing  to  furnish  the  committee  of  visiters  with  probationary 
designs,  working  and  detail  drawings,  specifications,  estimates,  and 
every  other  particular,  subject  to  their  approval,  jointly  with  the  county 
surveyor,  upon  a  commission  of  5  per  cent,  to  be  divided  equally 
between  them.  This  letter  having  been  laid  before  the  committee  on 
the  28th  of  February,  they  came  to  the  following  resolutions  upon  the 
subject : — 

"  That  it  would  be  more  expedient  to  the  due  execution  of  the  work, 
and  to  the  interests  of  the  county,  that  the  county-surveyor  should  not 
be  the  architect  employed  to  furnish  the  plans  for  the  asylum : 

"That,  with  reference  to  the  proposal  of  Mr.  Moffatt,  made  in  his 
letter  to  the  clerk  of  the  peace,  dated  the  8th  instant,  the  committee 
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disapprove  of  the  principle  of  the  method  of  payment  of  the  architect 
by  per  centage  on  the  money  expended  on  the  work : 

«  That  therefore  the  clerk  of  the  peace  be  directed  to  write  to  Mr. 
Moffatt,  to  inquire  if  he  would  undertake  to  come  to  Northumberland, 
view  the  site,  communicate  with  the  committee,  and  furnish  probationary 
designs  for  an  asylum  to  contain  two  hundred  patients,  with  working 
and  detail  drawings,  and  every  other  particular,  subject  to  the  approval 
*r  r4-i  of  the  committee,  and  to  be  paid  *for  the  same  a  distinct  sum 
J  of  money,  without  reference  to  the  subsequent  execution  of  the 
work." 

In  pursuance  of  this  resolution,  the  defendant  wrote  to  the  plaintiff 
on  the  1st  of  March,  communicating  to  him  the  wishes  of  the  commit- 
tee, and  requesting  to  be  informed  "  the  amount  he  would  expect  to  be 
paid  for  his  professional  services."  To  this  the  plaintiff  replied,  on  the 
19th,  proposing  "  to  examine  the  site,  and  then  to  prepare  all  requisite 
probationary  drawings  for  the  approval  of  the  committee,  and  all  other 
drawings  and  documents  required  to  be  submitted  to  the  commissioners 
in  lunacy,  and  subsequently  to  prepare  the  whole  of  the  working-draw- 
ings and  specifications,  for  5257. ;"  travelling  expenses  to  view  the  site, 
to  be  charged  additional.  This  sum  was  reduced  by  a  letter  from  the 
plaintiff  of  the  following  day,  to  437Z.  10*. 

At  a  meeting  of  the  committee,  held  on  the  18th  of  March,  the  fol- 
lowing resolutions  were  agreed  to : — 

"  That  the  committee,  having  considered  Mr.  Moffatt's  answer  to  the 
clerk  of  the  peace,  are  of  opinion  that  the  most  prudent  step  for  the 
interest  of  the  county,  and  right  performance  of  the  work,  would  be,  to 
accept  Mr.  Moffatt's  proposal  contained  in  his  letter,  with  the  explana- 
tion contained  in  his  postscript  letter : 

"  That  therefore  the  clerk  of  the  peace  be  directed  to  write  to  Mr. 
Moffatt,  in  reply,  to  say  that  the  visiting  committee,  before  whom  he 
laid  both  his  letter  and  postscript  letter,  have  considered  his  proposal 
as  contained  in  both,  and  are  ready  to  agree  to  the  sum  of  437 J.  10s., 
to  be  paid  to  him  for  his  services  in  examining  the  site,  preparing  the 
requisite  probationary  drawings  for  the  approval  of  the  committee,  and 
all  other  drawings  and  documents  required  to  be  submitted  to  the  com- 
missioners in  lunacy,  and  afterwards  to  the  secretary  of  state,  and 
subsequently  to  prepare  the  whole  of  the  working-drawings,  estimates, 
_---.  and  specifications,  for  an  *asylum  to  contain  two  hundred 
-1  patients ;  and  to  add,  that  the  committee  are  desirous  to  have 
the  work  commenced  as  soon  as  can  be  made  convenient ;  and  there- 
fore, that,  as  the  quarter  sessions  are  fixed  to  be  held  at  Morpeth  on 
Wednesday,  the  5th  of  April,  it  is  desirable  that  he  should  make  his 
examination  of  the  site  before  or  at  that  time." 

In  pursuance  of  this  resolution,  the  defendant,  on  the  18th  of  March, 
wrote  to  the  plaintiff,  as  follows : — 
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«  Sir, — I  have  received  both  jour  letters  this  morning,  and  they  have 
been  laid  by  me  before  the  committee  of  justices  at  their  meeting  held 
this  day.  They  have  given  the  matter  full  consideration :  and  I  have 
been  directed  by  them  to  state  to  you  that  they  are  ready  to  accede  to 
your  proposal,  to  pay  you  the  sum  of  437Z.  10*.  for  your  services  in 
examining  the  site  for  the  proposed  lunatic  asylum,  preparing  the  re- 
quisite probationary  drawings  for  the  approval  of  the  committee,  and 
all  other  drawings  and  documents  required  to  be  submitted  to  the  com- 
missioners in  lunacy,  and  afterwards  to  the  secretary  of  state,  and  sub- 
sequently to  prepare  the  whole  of  the  working-drawings,  estimates,  and 
specifications,  for  an  asylum  to  contain  two  hundred  patients.  I  am 
also  directed  by  the  committee  to  say  that  they  are  desirous  to  have 
the  work  commenced  as  soon  as  can  be  made  convenient,  and  there- 
fore as  the  quarter  sessions  are  to  be  held  at  Morpeth  on  Wednesday, 
the  5th  of  April  next,  they  think  it  desirable  that  you  should  make 
your  examination  of  the  site  before  or  at  that  time." 

The  plaintiff  accordingly,  having  viewed  the  proposed  site  of  the 
building,  and  having  prepared  three  probationary  drawings,  consisting 
of  the  elevation,  the  ground-plan,  and  first  floor,  submitted  them  to 
the  committee,  who,  at  a  meeting  of  the  5th  of  April,  passed  the  fol- 
lowing resolution : — 

"  Mr.  Moffat t,  the  architect,  having  attended  the  ^committee  r*rr* 
with  a  sketch  of  plan  and  elevation  of  a  pauper  lunatic  asylum  *- 
to  be  built  for  the  county  under  Collingwood,  and  given  his  explanation 
on  both,  the  committee  are  of  opinion  that  Mr.  Moffatt's  plan  shows 
an  arrangement  likely  to  provide  well  for  the  uses  intended,  but  disap- 
prove of  the  elevation,  both  for  its  appearance,  and  for  the  probable 
cost  at  which  it  must  be  executed ;  and,  consequently,  they  have  re- 
quested Mr.  Moffatt  to  prepare  another  elevation  to  be  submitted  to  the 
committee." 

The  plaintiff,  conceiving  that  his  plans  were  approved  by  the  com- 
mittee, proceeded  to  make  the  required  alterations'  in  the  elevation,  and 
to  prepare  the  working  and  detail,  drawings  for  the  approval  of  the  com- 
missioners in  lunacy.  Whilst  these  drawings  were  in  progress,  the 
chairman  and  two  other  members  of  the  committee  called  at  the  plain- 
tiff's office  in  London,  to  inspect  them,  and  make  suggestions  thereon. 
These  plans  and  drawings  were  accordingly  sent  down  to  the  defendant 
for  the  purpose  of  being  laid  before  the  committee.  The  committee 
were  still  dissatisfied,  and  further  alterations  were  made ;  and,  on  the 
7th  of  April,  1849,  the  committee  came  to  the  following  resolution : — 

"  The  chairman  produced  to  the  committee  all  the  papers  of  commu- 
nication with  Mr.  Moffatt,  the  architect,  since  his  first  application, 
through  the  clerk  of  the  peace,  to  the  committee,  by  letter  on  the  8th 
of  February,  1848.  These  papers  were  read  and  considered ;  and  the 
committee  came  to  the  resolution  that  they  are  much  dissatisfied  at  the 
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plans  hitherto  submitted  by  Mr.  Moffatt  for  the  approval  of  the  com- 
•  mittee,  framed  in  a  style  of  architecture  much  too  ornamental  and  too 
costly  to  justify  the  committee  in  adopting  them,  and  gave  him  direc- 
tions to  alter  them  in  that  respect :  that  Mr.  Moffatt  then  made  cer- 
tain slight  alterations,  but  still  the  plans  were,  in  the  opinion  of  the 
j---,  two  members  of  the  *committee  who  were  directed  to  see  Mr. 
-*  Moffatt  in  London,  little  improved,  and  far  from  satisfactory,  as 
appears  by  their  report  to  the  bench  in  July,  1848,  at  Hexham,  and 
again  the  committee  required  the  plans  to  be  made  more  plain  ;  but  the 
plans  submitted  for  the  third  time  to  their  consideration,  at  Newcastle, 
on  the  24th  of  March,  1849,  were  framed  in  the  same  style  of  archi- 
tecture :  It  is  therefore  resolved,  that  the  committee  can  never  adopt 
the  plans  already  submitted,  and  that  Mr.  Moffatt  be  now  required  to 
furnish  other  probationary  drawings,  of  a  plain  substantial  character, 
for  the  approval  of  the  committee,  having  regard  to  the  internal  ar- 
rangements, and  not  to  the  ornamental  style  of  the  building ;  and  that 
the  same  be  submitted  to  the  approval  of  the  committee  at  their  meet- 
ing to  be  held  on  the  1st  of  June  next ;  in  default  of  which,  the  com- 
mittee will  feel  it  their  duty  to  the  county  to  lose  no  time,  and  to  pro- 
ceed no  further  in  the  business  with  Mr.  Moffatt." 

A  third  set  of  plans  was  sent  to  the  defendant  in  August,  1849,  and 
was  laid  before  the  committee,  who,  having  considered  them,  came  to 
the  following  resolution: — "The  committee  considered  further  Mr. 
Moffatt's  proposed  plans,  and  came  to  the  opinion  that  they  do  not, 
upon  the  whole,  make  such  provision  for  the  asylum  as  they  can  on 
behalf  of  the  county  approve,  and  therefore  that  the  committee  reject 
them ;  and  that  the  chairman  communicate  the  above  resolution  to  Mr. 
Moffatt,  and  declare  to  him  that  the  committee  have  determined  to  pro- 
ceed no  further  with  him  in  the  business." 

The  working-drawings,  estimates,  and  specifications,  had  not  been 
prepared. 

On  the  part  of  the  defendant,  it  was  submitted,  that  the  action  would 
not  lie, — that  the  committee  of  visiters  were  only  acting  ministerially 
for  the  general  body  of  justices, — that,  unless  the  committee  were 
acting  strictly  in  pursuance  of  the  statute,  the  clerk  could  not  be 
j  -  -£..  sued, — *and  that  the  plaintiff's  remedy,  if  any,  was  by  mandamus, 
**  to  compel  the  justices  to  make  a  rate,  under  the  8  &  9  Vict.  c. 
126,  s.  33,  for  the  purpose  of  raising  the  funds  out  of  which  to  pay 
his  demand,  or  by  action  upon  the  case  for  a  breach  of  their  duty  in 
that  respect. 

Under  the  direction  of  his  lordship,  a  verdict  was  taken  for  the 
plaintiff  upon  the  first  count,  for  the  sum  claimed,  the  jury  saying,  that, 
in  their  opinion,  the  work  done  was  worth  437Z.  10*.,  if  the  plaintiff 
could  recover  upon  the  second  count :  and  leave  was  reserved  to  the 
defendant  to  move  to  enter  a  verdict  for  him  on  the  second  count,  if 
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the  court  should  be  of  opinion  that  the  objections  urged  at  the  trial 
were  well  founded. 

Knowles,  in  Michaelmas  term  last,  obtained  a  rule  nisi  accordingly ; 
or  for  a  new  trial,  on  the  ground  that  the  verdict  was  against  evidence. 
He  referred  to  the  2d,  3d,  4th,  14th,  15th,  16th,  17th,  28th,  and  33d 
sections  of  the  8  &  9  Vict.  c.  126,  and  to  the  cases  of  Tuck  v.  Ruggles, 
5  Esp.  N.  P.  C.  237,  Allen  v.  Waldegrave,  2  J.  B.  Moore,  621  (E.  C. 
L.  R.  vol.  4),  8  Taunt.  566  \E.  C.  L.  R.  vol.  4),  Cane  v.  Chapman,  5 
Ad.  &  E.  647  (E.  C.  L.  R.  vol.  31),  1  N.  &  P.  104,  and  Bogg  v.  Pearse, 
10  C.  B.  534  (E.  C.  L.  R.  vol.  70). 

Byles,  Serjt.,  and  J.  Thompson,  in  Hilary  Term  last,  showed  cause. — 
The  first  question  is,  whether  the  committee  of  visiters  were  enabled  by 
the  statute  to  enter  into  such  a  contract.  The  statute  8  &  9  Vict.  c.  126, 
is  intituled  "An  act  to  amend  the  laws  for  the  provision  and  regulation 
of  lunatic  asylums  for  counties  and  boroughs,  and  for  the  maintenance 
and  care  of  pauper  lunatics  in  England."  The  second  section  empowers 
justices  of  the  peace  for  every  county  and  borough  not  having  a  lunatic 
asylum,  to  provide  one.  The  3d  section  requires  them  to  give  notice 
in  a  certain  way  of  their  intention  to  appoint  a  committee  to  super- 
intend the  providing  of  *an  asylum.  Section  4  authorizes  them  r*rcn 
to  appoint  a  committee  for  that  purpose.  Section  14  regu-  *■ 
lates  the  meetings  of  the  committee  of  visiters.  The  16th  section 
enacts,  "  that  every  committee  of  visiters  may  sue  and  be  sued  in  the 
name  of  their  clerk;  and  that  no  action  which  may  be  brought  or  com- 
menced by  or  against  any  such  committee  of  visiters  in  the  name  of 
their  clerk,  shall  abate  or  be  discontinued  by  the  death  or  removal  of 
such  clerk,  but  the  clerk  for  the  time  being  to  the  visiters  shall  always 
be  deemed  plaintiff  or  defendant  in  such  action,  as  the  case  shall  be." 
Then  comes  the  section  which  empowers  the  committee  to  contract  for 
plans  and  estimates  for  building  an  asylum :  it  enacts  "  that  the  com- 
mittee of  visiters  for  any  county  or  borough  for  which  an  asylum  for 
pauper  lunatics  shall  for  the  time  being  be  required,  shall,  subject  as 
hereinafter  mentioned,  procure,  examine,  and  determine  on  plans  and 
estimates  of,  and  contract  for  the  purchase  of  lands  and  buildings,  and 
for  building,  erecting,  &c,  and  completing  an  asylum  for  which  such 
visiters  shall  be  appointed ;  and,  subject  as  aforesaid,  shall  also  contract 
for  making,  laying  out,  and  completing  the  yards,  courts,  outlets,  grounds, 
lands,  and  appurtenances  to  such  asylum,  &c. :  Provided  always,  that 
the  said  visiters  shall  from  time  to  time  make  their  report  to  the  general 
or  quarter  sessions  of  the  county  or  borough  for  which  they  shall  be 
elected,  of  the  several  plans,  estimates,  contracts,  and  purchases  which 
shall  have  been  agreed  upon,  and  of  the  sum  or  sums  of  money  necessary 
to  be  raised  and  levied  for  defraying  the  purchase-moneys  and  expenses 
thereof  on  the  county  or  borough, — which  plans,  estimates,  contracts, 
and  purchases  shall  be  subject  to  the  approbation  of  the  court  of  general 
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or  quarter  sessions  of  the  county,  and  of  the  justices  of  such  borough, 
before  the  same  shall  be  carried  into  execution."  The  28th  section 
*^fiO"l  enacts  "^at  every  committee  of  visiters  shall  submit  all  *propo- 

•*  sals  for  building  or  providing  asylums,  &c,  and  all  contracts  and 
all  plans  which  may  be  intended  to  be  adopted  for  such  asylums,  accom- 
modation, and  premises,  to  the  commissioners  in  lunacy,  who  shall  make 
such  inquiries  in  reference  thereto  and  to  the  lunatics  to  be  provided  for, 
as  they  shall  deem  proper,  and  shall  report  thereon  in  writing  to  one  of 
Her  Majesty's  principal  secretaries  of  state ;  and  the  estimates  of  the 
costs  and  expenses  of  carrying  into  execution  such  contracts  for 
any  of  the  purposes  of  this  act,  in  reference  to  the  purchase  of  land,  or 
the  building  or  providing  any  asylum  or  additional  asylum  or  accommo- 
dation for  pauper  lunatics,  shall  be  submitted  to  Her  Majesty's  secretary 
of  state ;  and  no  such  proposals,  agreements,  contracts,  estimates,  or 
plans,  shall  be  accepted,  executed,  or  carried  into  effect,  until  the  same 
shall  be  approved  of  by  the  said  secretary  of  state,  by  writing  under 
his  hand  and  seal."  If  the  committee  are  authorized  to  build,  they  are 
clearly  authorized  to  take  all  necessary  steps  for  that  purpose,  and, 
amongst  others,  to  contract  with  an  architect  for  the  plans  and  esti- 
mates. The  33d  section  provides  for  the  raising  of  the  requisite  funds : 
it  enacts,  uthat,  in  order  to  pay  and  defray  the  moneys,  costs,  and 
expenses  which  shall  be  or  shall  become  payable  by  any  county  or  borough 
for  any  of  the  purposes  of  this  act,  &c,  the  justices  of  every  such  county, 
at  any  general  or  quarter  sessions  for  the  same,  may  and  shall  assess 
and  tax  a  general  county-rate  or  rates  upon  such  county,  and  may  and 
shall  fix  a  sum  or  rate  to  be  contributed  by  all  places  whatsoever  within 
such  county  (other  than  any  borough  being  within  such  county,  or  by  this 
act  for  the  purposes  thereof  annexed  thereto),  and  whether  such  place  or 
places  shall  or  shall  not  be  liable  to  contribute  to  an  ordinary  county- 
rate  ;  and  the  council  of  every  borough  may  and  shall  assess  a  general 
borough-rate  in  the  nature  of  a  county-rate  upon  such  borough ;  and 
*^fin  *^e  fla^  rates  s^a^  ke  collected,  levied,  and  recovered  in  the 

J  same  manner,  and  by  the  same  powers,  authorities,  ways,  and 
means,  and  under  the  same  penalties,  as  the  ordinary  rate  for  such 
county  or  borough  respectively  may  by  law  be  collected,  levied,  and 
recovered ;  and  the  moneys,  costs,  and  expenses  to  be  paid  or  contri- 
buted by  any  county  or  borough  for  the  purposes  of  this  act,  shall  be 
paid  by  the  treasurer  of  such' county  or  borough,  out  of  the  rates  afore- 
said, to  the  treasurer  of  the  asylum  to  which  such  county  or  borough 
shall,  either  alone  or  jointly,  pay  or  contribute :  Provided  always  that 
it  shall  be  lawful  for  the  town  council  of  any  borough,  if  they  shall 
think  fit,  to  direct  that  any  moneys  which  shall  become  payable  for  the 
purposes  of  this  act,  or  any  part  thereof,  shall  be  paid  out  of  the 
borough-fund  of  such  borough,  and  such  moneys  shall  be  paid  by  the 
treasurer  of  such  borough  out  of  such  fund  accordingly."     It  is  said 
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that  the  plaintiff's  remedy  is  by  mandamus ;  but,  suppose  he  adopts 
that  course,  what  sum  is  he  to  ask  for  ?  [Maulb,  J. — It  may  be  that 
the  allegation  that  a  certain  sum  was  due  to  him  from  the  justices, 
might  be  traversed  on  the  mandamus.]  The  statute  authorizing  the 
committee  to  contract,  impliedly  renders  them  answerable  in  damages 
for  a  breach  of  their  contract.  [Maulb,  J. — Did  the  time  for  paying  the 
money  ever  arrive  ?  The  plaintiff  had  to  prepare  probationary  drawings 
such  as  the  committee  of  visiters  could  approve  so  as  to  lay  them  before 
the  commissioners  in  lunacy.  When  the  commissioners  approve  of  the 
plans,  and  not  before,  it  will  be  the  plaintiff's  duty  to  prepare  the 
working-drawings  and  specifications.  What  contract  was  there  to  pay 
the  money,  in  the  event  which  has  happened  ?]  Suppose  the  committee 
of  visiters  are  guilty  of  a  breach  of  contract  other  than  the  non-pay- 
ment of  a  sum  of  money, — are  they  not  liable  for  it  ?  [Jervis,  C.  J. 
— The  plaintiff  takes  the  risk  of  the  commissioners  in  *lunacy  r*rgo 
approving  of  his  plan.]  That  the  justices  were  not  individually  L 
liable,  is  clear,— Allen  v.  Waldegrave,  2  J.JB.  Moore,  621  (E.  C.  L.  R. 
vol.  4) ;  8  Taunt.  566  (E.  C.  L.  R.  vol.  4) ;  Tuck  v.  Ruggles,  5  Esp.  N. 
P.  C.  237 ;  Jefferys  v.  Gurr,  2  B.  &  Ad.  833  (E.  C.  L.  R.  vol.  22) ;  Bogg 
v.  Pearse,  10  C.  B.  534  (E.  C.  L.  R.  vol.  70).  But  the  cases  of  Emery  t;. 
Dale,  1  C.  M.  &  R.  695  ;f  4  Tyrwh.  695 ;  Wormwell  v.  Hailstone,  6 
Bingh.  666  (E.  C.  L.  R.  vol.  19),  4  M.  &  P.  512 ;  The  King  v.  The  St. 
Katharine's  Dock  Company,  4  B.  &  Ad.  360  (E.  C.  L.  R.  vol.  24),  and 
Cane  v.  Chapman,  5  Ad.  &  E.  647  (E.  C.  L.  R.  vol.  31),  1  N.  &  P.  104, 
show  that  the  action  is  properly  brought  against  the  clerk,  though  per- 
haps execution  could  not  issue  against  him.  The  second  and  fifth  pleas 
clearly  were  not  proved.  The  plaintiff  did  prepare  the  probationary 
drawings,  and  they  were  such  as  the  committee  of  visiters  ought  to 
have  approved.  [Maulb,  J. — The  fifth  plea  assumes  that  the  com- 
mittee had  a  peremptory  right  to  reject  the  plans :  and  it  is  proved 
that  they  did  reject  them.] 

Knowles  and  Manisty,  in  support  of  the  rule. — The  committee  of 
visiters  are  by  the  act  of  parliament  intrusted  with  the  performance  of 
a  public  duty,  and  are  not  personally  responsible  for  contracts  made 
by  them.  It  is  true  they  have  power  to  contract;  but  the  parties 
contracting  with  them  know  from  the  statute  that  they  are  not  the 
parties  to  pay.  The  duty  of  carrying  the  directions  of  the  act  into 
effect  is  delegated  to  them ;  but  the  duty  of  defraying  the  expenses  of 
and  relating  to  the  building,  is  cast  upon  the  general  body  of  justices. 
The  second  and  fifth  pleas  were  proved.  The  second  is,  that  the  plain- 
tiff did  not  prepare  the  requisite  probationary  drawings.  That  means 
such  drawings  as  the  committee  in  their  discretion  may  determine  to 
submit  to  the  approval  of  the  commissioners  in  lunacy.  No  such 
drawings  have  in  fact  been  prepared.  [Jervis,  C.  J. — Assum-  r*cgo 
ing  that  the  plaintiff  laid  before  the  committee  *plans  which  they  L 
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ought  reasonably  to  have  approved,  is  the  fifth  plea  proved  ?]  Whether 
they  did  approve  or  not,  is  a  very  different  question  from  whether  they 
ought  to  have  approved. 

At  the  suggestion  of  the  court,  the  first  count  of  the  declaration 
was  afterwards  amended,  by  substituting  for  the  words,  "  agreed  with 
the  said  plaintiff  that  they  would  pay  to  him  the  sum  of  437/.  10s./'  the 
words  "  agreed  with  the  said  plaintiff  that  the  sum  of  437Z.  10*.  should 
be  paid  to  the  plaintiff;*'  the  Lord  Chief  Justice  intimating  that  the 
declaration  as  it  stood  was  at  variance  with  the  resolution  which  con- 
stituted the  contract,  and  that  he  should  have  amended  it,  if  asked,  at 
the  trial.  Our.  adv.  vult. 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

This  was  an  action  of  assumpsit  brought  by  the  plaintiff,  an  architect, 
against  the  defendant,  as  clerk  to  the  committee  of  visiters  acting  for 
the  county  of  Northumberland,  under  the  lunatic  asylum  acts. 

The  declaration,  after  stating  that  a  committee  of  visiters  had  been 
appointed  for  providing  a  lunatic  asylum  under  the  acts,  and  that  the 
defendant  had  been  appointed  their  clerk,  alleged,  that,  by  a  certain 
agreement  between  the  plaintiff  and  the  committee  of  visiters  under 
those  acts,  it  was  agreed,  that,  in  consideration  that  the  plaintiff  would 
render  his  services  as  an  architect,  in  examining  the  site  of  the  proposed 
lunatic  asylum  for  the  pauper  lunatics  of  the  said  county  of  Northum- 
berland, and  preparing  the  requisite  probationary  drawings  for  the 
approval  of  the  committee  of  visiters,  and  all  other  drawings  and  docu- 
ments required  to  be  submitted  to  the  commissioners  in  lunacy,  and 
afterwards  to  the  secretary  of  state,  according  to  the  acts  of  parlia- 
*5fi41  ment»  an(*>  subsequently,  would  prepare  the  whole  of  the  *work- 
J  ing-drawings,  estimates,  and  specifications,  for  an  asylum  to 
contain  two  hundred  pauper  lunatics,  the  said  committee  of  visiters 
promised  the  plaintiff,  to  pay  him,  the  plaintiff,  the  sum  of  437/.  10*. 
It  then  stated  mutual  promises,  and  concluded  by  averring,  that, 
although  the  plaintiff  did  render  his  services  in  examining  the  proposed 
site,  and  did  prepare  the  requisite  probationary  drawings  for  the  appro- 
val of  the  committee  of  visiters,  and  had  always  been  willing  to  perform 
the  rest  of  his  contract ;  yet  the  committee  of  visiters  did  not  perform, 
their  part  of  the  agreement,  and  did  not  permit  the  plaintiff  to  complete 
his  agreement,  but  wrongfully  discharged  him  therefrom.  There  was 
also  a  count  for  work  and  labour  and  materials,  and  for  journeys. 

To  this  declaration,  the  defendant  pleaded,  amongst  other  things, — 
first,  that  the  committee  of  visiters  did  not  promise,  modo  et  formfi, — 
secondly,  that  the  plaintiff  did  not  prepare  the  requisite  probationary 
drawings,  modo  et  formS, — fifthly,  that  a  reasonable  time  elapsed  before 
the  said  time  when,  &c,  within  which  the  plaintiff  might  and  ought  to 
have  prepared  the  requisite  probationary  drawings  for  the  approval  of 
the  committee ;  that  the  plaintiff  did  prepare  divers,  to  wit,  ten  draw- 
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ings  of  the  proposed  lunatic  asylum,  -which  were  not  approved  of  by  the 
committee,  but  were  rejected  by  them ;  and  that  the  plaintiff  did  not 
prepare  any  other  probationary  drawings  for  the  approval  of  the  com- 
mittee.    To  this  plea,  de  injurifi  was  replied. 

At  the  trial,  the  following  were  the  facts  of  the  case: — On  the  18th 
of  March,  1848,  the  committee  passed  a  resolution  authorizing  their 
clerk  to  write  to  the  plaintiff  that  they  "  were  ready  to  agree  to  the 
sum  of  437?.  10a.,  to  be  paid  to  him  for  his  services  in  examining  the 
site,  preparing  the  requisite  probationary  drawings  for  the  approval  of 
the  committee,  and  all  other  drawings  and  documents  required  to  be 
submitted  to  the  ^commissioners  in  lunacy,  and  afterwards  to 
the  secretary  of  state,  and  subsequently  to  prepare  the  whole  of 
the  working-drawings,  estimates,  and  specifications  for  an  asylum  to 
contain  two  hundred  patients ;  and  to  add,  that  the  committee  were 
desirous  to  have  the  work  commenced  as  soon  as  could  be  made  conve- 
nient." The  clerk  accordingly  wrote  to  the  plaintiff,  that  the  com- 
mittee were  ready  to  accede  to  his  proposal  to  pay  him  the  sum  of  437/. 
10*.  for  his  services,  &c,  as  mentioned  in  the  resolution.  The  plaintiff 
accordingly  examined  the  site  of  the  proposed  lunatic  asylum,  and  drew 
three  sets  of  plans.  The  first  set  of  plans  was  laid  before  the  committee 
in  April,  1848,  when  the  committee  were  of  opinion  that  the  arrange- 
ment was  likely  to  provide  well  for  the  uses  intended,  but  disapproved 
of  the  elevation,  both  from  its  appearance  and  its  probable  cost,  and 
requested  the  plaintiff  to  prepare  another  elevation.  The  plaintiff  pro- 
ceeded to  alter  the  elevation ;  being  attended  in  London,  from  time  to 
time,  by  several  members  of  the  committee. 

In  the  mean  time,  it  was  discovered  that  the  site  originally  proposed 
for  the  lunatic  asylum  had  been  nnderwrought  for  coals ;  and,  accord- 
ingly, a  new  site  was  selected,  but  this  did  not  necessitate  any  alteration 
in  the  original  plans.  The  second  set  of  plans  was  considered  by  the 
committee  in  April,  1849,  and  was  disapproved  of,  because  the  style 
of  architecture  was  much  too  ornamental  and  costly ;  and  the  plaintiff 
was  required  to  furnish  other  probationary  drawings,  of  a  plain  inex- 
pensive character,  for  the  approval  of  the  committee,  at  their  meeting 
of  the  1st  of  June.  At  the  same  time,  the  plaintiff  was  informed, 
that,  if  this  was  not  done,  the  committee  would  feel  it  to  be  their  duty 
to  lose  no  further  time,  and  to  proceed  no  further  in  the  business  with 
him.  The  third  set  of  plans  was  considered  in  August,  1849,  when  the 
committee  resolved  that  they  did  not  make  *such  provision  for  r*efifi 
the  asylum  as  the  committee  could  approve,  and  therefore  L 
rejected  them,  and  determined  to  proceed  no  further  with  the  plaintiff 
in  the  business. 

Upon  these  facts,  it  was  contended  at  the  trial,  that  the  defendant 
was  entitled  to  a  Yerdict  upon  the  issue  on  the  first,  second,  and  fifth 
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pleas :  but  the  variance  between  the  promise  laid  in  the  declaration, 
and  the  resolution  authorizing  the  defendant  to  write  to  the  plaintiff, 
was  not  pointed  out. 

I  saved  the  points  which  arose  upon  those  issues ;  and  the  jury  found 
for  the  plaintiff,  assessing  his  damages  at  437Z.  10*.  upon  the  first 
count,  and  stating,  that,  in  their  opinion,  the  work  done  was  worth 
437Z.  10a.,  if  the  plaintiff  could  recover  upon  the  last  count. 

The  verdict  was  entered  upon  the  first  count ;  and  I  gave  the  plain- 
tiff leave  to  enter  the  verdict  upon  the  second  count,  if  he  could  not 
sustain  his  verdict  upon  the  first  count. 

The  rule  which  was  subsequently  granted  has  presented  several 
questions  for  the  consideration  of  the  court :  but,  in  the  view  which  we 
take  of  this  case,  it  is  not  necessary  to  decide  those  questions  in  the 
present  stage  of  the  proceedings.  Upon  the  discussion  of  this  rule, 
the  variance  between  the  declaration  and  the  resolution  of  the  commit- 
tee, was  adverted  to.  On  the  one  hand,  it  was  contended  that  the 
resolution  amounted  to  a  personal  undertaking  to  pay  the  plaintiff ;  on 
the  other  hand,  it  was  said  merely  to  mean  that  the  plaintiff  should  be 
paid  according  to  the  statute,  and  that,  if  it  was  a  personal  promise  on 
the  part  of  the  committee,  it  was  not  authorized  by  the  statute,  and  in 
that  case  the  defendant  could  not  be  sued  as  clerk.  At  the  suggestion 
of  the  court,  the  declaration  has  been  amended  according  to  the  fact, 
and  is  now  in  the  terms  of  the  resolution.  The  question  is  therefore 
on  the  record.  The  promise  is  proved  as  laid ;  and  the  defendant  may, 
+ZQJ-*  if  he  *please,  move  in  arrest  of  judgment,  and  so  raise  the  ques- 
-■  tion. 

With  respect  to  the  pleas,  we  are  of  opinion  that  the  verdict  ought 
to  be  entered  for  the  plaintiff  upon  the  second  plea.  The  term  «  pro- 
bationary drawings"  may  mean,  drawings  to  be  approved  of  by  the 
committee,  and,  if  approved,  then  to  be  submitted  to  the  commissioners 
and  the  secretary  of  state ;  or  it  may  mean,  drawings  that  are  to  be 
approved  by  all  the  requisite  parties.  If  it  means  the  former,  the  plea 
is  proved ;  if  the  latter,  it  is  not  proved.  We  think  that  the  former  is 
the  proper  meaning,  and  that  therefore  the  plaintiff  should  have  the 
verdict  on  this  plea. 

Upon  the  fifth  plea,  we  are  of  opinion  that  the  verdict  ought  to  be 
entered  for  the  defendant.  We  think  that  a  reasonable  time  had  elapsed 
within  which  the  plaintiff  ought  to  have  prepared  the  requisite  proba- 
tionary drawings;  and  it  having  been  proved  that  all  the  drawings 
were  rejected  which  were  prepared,  that  plea  is  proved.  Whether 
this  plea  is  an  answer  to  the  declaration,  will  be  a  question  which 
the  plaintiff  may  raise  by  motion  to  enter  judgment  non  obstante 
veredicto. 

Upon  so  much  of  the  plea  of  non  assumpsit  as  applies  to  the  last 
count,  the  verdict  must  be  for  the  defendant. 
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This  is  the  result  of  oar  opinion  upon  the  several  points,  and  also  of 
the  arrangement  which  was  made  at  the  trial. 

Bale  accordingly. 


May  4.  Byles,  Serjt.,  in  Easter  Term,  moved  for  judgment  non 
obstante  veredicto  on  the  fifth  plea. — The  finding  of  the  jury  affirms 
that  the  plaintiff  did  prepare  the  requisite  probationary  drawings,  if 
"  probationary"  means  drawings  reasonably  fit  for  approval,  and  which 
the  committee  of  visiters  ought  to  have  approved.  [Jervis,  C.  J. — 
The  result  of  our  judgment  is,  that  *"  probationary  drawings"  r^o 
in  that  plea,  means,  drawings  to  be  approved  by  the  committee,  ^ 
and,  if  approved  by  them,  then  to  be  submitted  to  the  commissioners 
in  lunacy,  and  the  secretary  of  state.  My  Brothers  Maule  and  Cress- 
well  thought  they  must  be  approved  by  all  the  parties  to  whose  judg- 
ment they  were  to  be  submitted.]  Suppose  a  man  contracts  for  repairs 
to  be  done  to  his  satisfaction,  or,  to  be  approved  of  by  him,  and  it  was 
proved  that  the  repairs  were  properly  executed, — could  the  party  escape 
from  the  liability  of  paying  for  them,  by  capriciously  withholding  his 
approval  ?  In  Dallman  v.  King,  5  Scott,  382,  4  N.  C.  105,  the  plain- 
tiff became  tenant  to  the  defendant  of  certain  premises,  at  the  yearly 
rent  of  2501. :  by  the  agreement  it  was  stipulated  that  the  plaintiff 
should  make  certain  alterations  and  do  certain  repairs  within  the  first 
year,  to  an  amount  not  less  than  2007.,  such  repairs,  &c,  "to  be 
inspected  and  approved  of1  by  the  landlord,  and  "  to  be  done  in  a  sub- 
stantial manner;"  and  it  was  agreed  that  the  tenant  should  be  allowed 
2001.  towards  such  repairs,  &c,  and  should  be  at  liberty  to  retain  the 
same  out  of  the  first  year's  rent  of  the  premises :  and  it  was  held  that 
the  landlord's  approval  was  not  a  condition  precedent  to  the  tenant's 
right  to  retain  the  2002. ;  and  that,  if  it  were,  it  was  performed,  he 
having  done  the  repairs  (to  the  satisfaction  of  the  jury)  in  a  substantial 
manner.  [Jervis,  C.  J. — Suppose  the  commissioners  in  lunacy  or  the 
secretary  of  state  should  disapprove  of  the  plans,  would  you  contend 
that  the  committee  of  visiters  must  pay  for  them  ?]  Certainly.  The 
complaint  is  that  the  committee  have  causelessly  withheld  their  approval. 
[Cresswell,  J. — It  may  be  that  the  committee  must  exercise  a  bonfi 
fide  and  honest  judgment  in  the  matter.  But,  would  it  not  be  absurd 
to  say  that  a  jury  of  the  county  of  Middlesex  is  to  determine  whether 
or  not  the  plans  furnished  by  the  plaintiff  were  such  as  the  committee 
of  '"justices  for  the  county  of  Northumberland  ought  to  approve  ?  r+req 
It  appears  to  me  that  the  intention  was,  that  the  drawings  L 
should  be  submitted  to  the  judgment  of  the  committee.  If  they  have 
exercised  their  judgment  upon  them,  and  not  their  caprice,  there  is  an 
end  of  the  matter.]    They  must  procure  them  and  pay  for  them  before 
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they  can  be  submitted  to  the  approval  of  those  whose  subsequent 
approval  the  statute  requires. 

A  rule  nisi  having  been  granted, — leave  being,  by  consent,  reserved 
to  the  defendant  to  object,  on  showing  cause,  that  the  declaration  was 
bad,  without  having  a  cross-rule  to  arrest  the  judgment, 

Knowles  and  Manisty,  on  a  subsequent  day,  showed  cause. — The 
fifth  plea  affords  a  complete  answer  to  the  action.  The  plaintiff  under- 
took to  examine  the  site  of  the  proposed  lunatic  asylum,  to  prepare 
«  probationary  drawings"  for  the  approval  of  the  committe  of  visiters, 
and  all  other  drawings  and  documents  required  to  be  submitted  to  the 
commissioners  in  lunacy,  and  afterwards  to  the  secretary  of  state ;  and, 
in  consideration  of  all  that,  he  was  to  be  paid  437Z.  10*.  The  plea  is, 
that  a  reasonable  time  for  the  preparation  of  the  probationary  draw- 
ings for  the  approval  of  the  committee,  had  elapsed ;  that  the  plaintiff 
had  prepared  certain  drawings  which  were  not  approved  of  by  the  com- 
mittee, but  were  rejected  by  them ;  and  that,  save  as  aforesaid,  the 
plaintiff  did  not  prepare  any  probationary  drawings,  wherefore  the 
committee  discharged  him  from  the  further  performance  of  the  agree- 
ment. The  first  question  is,  what  is  the  meaning  of  "  probationary 
drawings  ?"  It  clearly  means,  drawings  which  the  committee  were  to 
examine,  and  which  they  might  accept  or  reject  at  their  option.  If 
they  were  in  their  judgment  fit  for  the  purpose,  they  were  to  be  laid 
*5701  k«fore  ^e  commissioners  in  lunacy.  But  *it  clearly  was  no  part 
-■  of  their  duty  to  go  on  getting  plans  and  alterations  for  an  inde- 
finite time. 

The  declaration  is  bad.  Even  as  amended,  it  does  not  show  a  con- 
tract upon  which  the  committee  can  be  liable.  When  the  committee 
are  sued  in  the  name  of  their  clerk  under  the  power  given  by  the 
statute,  it  can  only  be  in  respect  of  acts  done  by  them  under  the  au- 
thority of  the  statute :  if  the  action  is  brought  in  respect  of  a  con- 
tract which  the  committee  had  no  power  to  enter  into,  it  should  be 
brought  against  the  members  of  the  committee  personally :  the  clerk 
is  not  to  be  sued  for  their  wrongful  act :  Edwards  v.  Lowndes,  1  Ellis 
&  B.  81  (E.  C.  L.  R.  vol.  72).  The  cases  formerly  referred  to  show  that 
the  proper  remedy  was  by  mandamus. 

Byle8y  Serjt.,  Willes,  and  Thompson,  in  support  of  the  rule. — The 
declaration  is  good,  and  the  fifth  plea  no  answer  to  it.  The  17th  sec- 
tion of  the  act  authorizes  the  committee  to  "  procure,  examine,  and 
determine  on  plans  and  estimates,"  &c.  They  are  empowered  to  con- 
tract for  the  building  of  the  asylum ;  and  for  this  purpose  plans  are  as 
essential  as  the  building  materials  themselves.  If  they  have  power  to 
contract  for  plans,  any  action  to  compel  the  performance  of  their  con- 
tract must  of  necessity  be  brought  against  the  clerk.  The  spirit  of 
the  act  is,  to  create  a  body  who  in  respect  of  these  works  shall  repre- 
sent the  county.     [Cresswell,  J. — Not  in  the  making  of  contracts 
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only,  but  also  in  the  breaking  of  them,  and  paying  damages  for  so 
doing !]  Even  so.  Is  it  any  answer  to  say  that  the  committee  have 
no  control  over  the  county  funds  ?  It  will  be  time  enough  to  urge  that 
objection  when  we  apply  to  the  Court  of  Queen's  Bench  for  a  manda- 
mus to  compel  the  payment  of  the  damages.  The  former  judgment  of 
this  court  merely  decides  that  "  probationary  drawings"  do  not  mean 
drawings  which  have  gone  through  the  various  stages  of  *ap-  p*^ 
proval  by  the-  committee,  the  quarter  sessions,  the  commissioners  *- 
in  lunacy,  and  the  secretary  of  state,  but  drawings  to  be  approved  by 
the  committee  of  visiters, — with  power  to  reject  them,  if  not  reasona- 
bly fit  for  approval.  [Cbesswell,  J. — Which  the  committee  might  in 
the  exercise  of  an  honest  judgment  reject,  their  decision,  though  erro- 
neous, being  conclusive.]  A  jury,  and  not  these  gentlemen  themselves, 
must  be  the  judges  of  the  reasonableness  of  their  rejection.  They  are 
not  to  be  judges  in  their  own  cause :  Dallman  v.  King,  4  N.  C.  105,  5 
Scott,  382.  [Cbesswell,  J. — They  do  not  affect  to  be  judges  in  their 
own  cause :  they  represent  the  body  of  the  county.  Maule,  J. — It 
certainly  would  seem  to  be  very  absurd  to  say  that  that  which  the 
legislature  has  thought  fit  to  intrust  to  the  decision  of  this  particular 
tribunal,  shall  be  submitted  by  way  of  appeal  to  a  jury  of  farmers.] 
There  is  no  absurdity  in  saying  that  a  question  of  fact  shall  be  sub- 
mitted to  the  decision  of  the  constitutional  tribunal  for  the  decision  of 
all  questions  of  fact.  Assuming  that  the  declaration  is  good,  the  plea 
is  no  answer.  It  is  a  plea  in  confession  and  avoidance.  [Jeryis,  C.  J. 
— The  plea  is  framed  upon  a  notion  that  the  committee  of  visiters  are 
the  absolute  and  uncontrolled  judges  of  the  fitness  of  the  drawings.] 
"  Probationary,"  which  is  of  the  substance  of  the  issue,  means  such 
drawings  as  are  reasonably  fit  to  be  submitted  to  the  commissioners  in 
lunacy  and  secretary  of  state.  [Maule,  J. — All  is  founded  upon  the 
approval  of  the  committee  of  visiters :  if  they  are  not  satisfied  with 
the  drawings,  the  whole  thing  drops.]  Wormwell  v.  Hailstone,  6  Bingh. 
666  (E.  C.  L.  R.  vol.  19),  4  M.  &  P.  512,  Jefferys  v.  Gurr,  2  B.  &  Ad. 
833,  The  King  v.  The  St.  Katharine's  Dock  Company,  4  B.  &  Ad.  360 
(E.  C.  L.  R.  vol.  24),  and  Cane  v.  Chapman,  5  Ad.  &  E.  647  (E.  C.  L. 
R.  vol.  31),  1  N.  &  P.  104,  show,  that,  whatever  may  be  the  difficulties 
in  the  way  of  enforcing  the  verdict,  the  action  is  well  brought  against 
the  clerk.  [Maule,  J. — The  16th  ^section  was  not  intended  to  r*<-7o 
confer  a  right  of  action ;  but  to  provide  a  more  convenient  mode  L 
of  suing,  where  the  right  exists.  Jervis,  C.  J. — The  object  was,  simply 
to  relieve  the  party  suing  from  the  difficulty  of  having  to  sue  a  nume- 
rous and  uncertain  and  fluctuating  body.]  The  legislature  contemplates 
the  possibility  of  a  judgment  against  the  clerk  in  some  shape.  That 
judgment  must  be  capable  of  being  enforced  somehow.  There  is  no 
fund  which  is  properly  applicable  to  the  payment,  except  the  county 
rate :  and  its  application  may  be  enforced  by  mandamus.  [Maule,  J. 
vol.  xih. — 47 


572  MOFFATT  v.  DICKSON.    E.  T.  1858. 

— There  might  be  this  inconvenience  in  having  a  mandamus  after  an 
action,  viz.,  that  there  might  be  two  actions,  and  consequently  two 
judgments,  upon  which  two  writs  of  error  might  be  brought,  which 
would  have  to  be  heard  before  tribunals  respectively  consisting  of  some 
of  the  judges  of  the  two  courts  in  which  the  actions  respectively  origi- 
nated.] 

Jervis,  C.  J. — Various  points  have  been  raised  during  the  discussion 
of  this  case,  which,  in  the  view  I  take,  it  will  be  unnecessary  to  decide. 
In  the  first  place,  it  was  contended  that  the  committee  of  visiters  had 
no  power  under  the  statute  to  contract  to  pay  for  plans  and  estimates 
for  -the  building  of  the  asylum.  Whether  they  had  or  had  not  such 
power,  I  will  not  now  stop  to  consider.  It  was  next  urged,  that,  if  the 
committee  of  visiters  had  power  to  enter  into  a  contract  of  this  sort  so 
as  to  bind  the  county,  this  action  would  not  lie,  but  that  the  proper 
remedy  would  be  by  a  mandamus,  which  would  at  once  raise  the  ques- 
tion of  the  amount  due,  and  in  one  form  of  proceeding  give  the  party 
complete  redress.  On  that  point  also  I  think  it  unnecessary  on  this 
occasion  to  pronounce  any  opinion.  Upon  the  third  point  also  I  abstain 
from  pronouncing  any  judgment,  viz.  whether,  assuming  that  the  contract 
*rrrq-i  was  one  which  it  was  competent  to  the  committee  of  *  visiters  to 
J  make,  their  clerk  can  be  sued  for  a  breach  of  it.  The  main 
point  in  the  case,  however,  and  the  real  point  which  we  must  decide, 
viz.  as  to  the  construction  of  the  contract  itself,  has  not  received  so 
much  attention  at  the  bar  as  it  deserved.  Assuming  that  the  com- 
mittee of  visiters  had  power  to  make  a  contract  for  plans  which  were 
to  be  paid  for,  and  assuming  that  an  action  would  lie  for  a  breach  of 
that  contract,  and  that  the  proper  person  to  be  sued  for  such  breach 
would  be  their  clerk, — the  question  is,  whether  they  have  in  point  of 
fact  entered  into  such  a  contract.  I  am  of  opinion  that  they  have  not 
made  any  such  contract  as  this  declaration  alleges.  In  construing  the 
contract,  we  must  look  at  the  character  and  position  of  the  parties  who 
are  supposed  to  have  entered  into  it,  and  at  the  duty  which  they  had 
under  the  statute  to  perform.  It  was  their  duty  to  procure  plans  for 
the  erection  of  the  proposed  lunatic  asylum ;  and,  if  they  made  a  bar- 
gain to  that  effect,  possibly  they  might  be  liable  to  pay  for  them. 
Having  procured  plans,  it  was  the  duty  of  the  committee  to  examine 
them,  and  to  exercise  their  judgment  as  to  their  fitness  for  the  purpose 
in  view ;  and,  if  they  approved  of  them,  then  to  submit  them  to  the 
quarter  sessions  for  their  approval.  If  approved  of  by  the  quarter  ses 
sions,  the  plans  were  then  to  be  submitted  in  more  detail  for  the  ap- 
proval of  the  commissioners  in  lunacy,  and  ultimately  of  the  secretary 
of  state ;  and  then,  and  not  till  then,  could  those  plans  be  acted  upon, 
or  the  plaintiff's  contract  be  said  to  be  performed.  The  plaintiff  knows 
the  duty  which  the  act  of  parliament  casts  upon  the  committee  of 
visiters.     He  knows  the  ordeal  through  which  his  plans  must  go  before 
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anything  can  be  done  upon  them :  and  he  agrees  to  receive  a  gross 
sum  of  4372.  10*.  for  the  perfect  and  entire  work.  For  that  sum  he 
engages  "  to  examine  the  site  of  the  proposed  lunatic  asylum,  and  pre- 
pare the  requisite  probationary  drawings  for  the  *approval  of  the  r*r7  * 
committee  of  visiters,  and  all  other  drawings  and  documents  *- 
required  to  be  submitted  to  the  commissioners  in  lunacy,  and  after- 
wards to  the  secretary  of  state,  and  subsequently  to  prepare  the  whole 
of  the  working-drawings,  estimates,  and  specifications :"  and  for  all  this 
he  is  to  receive  4372.  10*.  The  very  nature  and  terms  of  the  contract 
suggest  what  we  all  know  must  be  the  course  of  proceeding.  The  com- 
mittee of  visiters,  whose  duty  it  is  to  commence  the  work,  require  a 
general  outline  of  plans  and  elevation,  for  their  guidance,  and  for  the 
approval  of  the  magistrates  assembled  in  quarter  sessions.  The  com- 
missioners in  lunacy  and  the  secretary  of  state  require  something  more 
in  detail ;  they  require  to  see  the  precise  amount  of  accommodation, 
the  internal  arrangements  as  to  ventilation,  &c,  and  the  probable 
amount  of  cost :  therefore  it  is  that  the  contract,  after  providing  for 
the  <<  probationary  drawings"  for  the  approval  of  the  committee  of* 
visiters,  goes  on  to  provide  for  "  all  the  drawings  and  documents 
required  to  be  submitted  to  the  commissioners  in  lunacy,  and  after- 
wards to  the  secretary  of  state."  And,  after  the  plans  have  been  ulti- 
mately approved  of  and  agreed  upon  and  adopted,  the  rest  of  the  work, 
viz.  the  preparation  of  the  working-drawings,  estimates,  and  specifica- 
tions, is  to  be  done.  This  being  the  state  of  things,  what  do  the  parties 
mean  when  they  speak  of  "  probationary  drawings  for  the  approval  of 
the  committee  of  visiters  ?"  Does  not  the  plaintiff  mean  this, — I,  rely- 
ing upon  my  skill  and  experience  as  an  architect  and  draughtsman,  and 
upon  your  judgment  and  your  honour,  undertake  to  prepare  such  plans 
as  you  shall  approve  of,  and,  when  you  have  approved  of  them,  and 
they  stand  the  scrutiny  of  those  other  persons  to  whom  the  law  requires 
them  to  be  submitted,  with  such  further  details  as  are  required,  I  will 
then  complete  my  work  by  preparing  the  working-drawings,  estimates, 
and  specifications,  and  so  entitle  myself  to  the  stipulated  *re-  r*r7c 
ward.  It  is  contended,  on  the  part  of  the  plaintiff,  that  he  per-  *- 
formed  his  undertaking  to  prepare  "  the  requisite  probationary  draw- 
ings," when  he  furnished  plans  which  were, — as  we  must  now  assume 
they  were, — reasonably  fit  for  approval^  But,  where  one  submits  a 
drawing  or  a  pattern  of  anything  for  the  approbation  of  another,  does 
he  not  make  him  the  sole  judge  of  its  fitness  ?  The  plaintiff's  counsel 
insists  that  that  cannot  be  so  here,  because  those  whose  approval  is 
required  are  parties  to  the  contract,  and  it  would  be  making  them 
judges  in  their  own  cause.  That  rule,  however,  cannot  apply  to  a  case 
of  this  sort.  The  committee  of  visiters  have  no  interest  in  the  matter 
beyond  any  other  inhabitant  of  the  county.  In  order  to  avoid  the 
inconvenience  that  would  result  from  a  matter  of  this  sort  being  dia- 
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cussed  and  considered  by  all  the  justices  of  the  county,  the  act  of  par- 
liament provides  that  the  particular  duty  of  selecting  and  determining 
upon  plans  in  the  first  instance  shall  be  intrusted  to  a  limited  number 
of  that  body ;  and  with  this  view  certain  powers  are  given  to  them,  to 
be  exercised  in  a  particular  way.  If,  with  full  knowledge  of  their 
powers,  and  of  the  circumstances  under  which  they  were  to  act,  the 
plaintiff  chose  to  agree  with  them  that  he  should  not  be  paid  anything 
for  his  drawings  unless  they  should  be  approved  of  by  them,  I  think  he 
ought  to  be  concluded  by  their  judgment.  I  take  the  fair  meaning  and 
construction  of  the  contract  to  be  this, — I  will  accept  a  certain  sum  for 
the  entire  work,  running  the  chance  of  my  plans  being  approved. 
Should  they  not  be  approved,  I  agree  to  be  estopped  from  demanding 
any  payment.  If  the  plans  submitted  in  the  first  instance  to  you,  the 
committee  of  visiters,  receive  your  approval,  then  I  will  prepare  all  the 
oth&c  drawings  and  documents,  which  will  be  required  to  be  submitted 
to  the  commissioners  in  lunacy  and  the  secretary  of  state,  with  all  sub- 
sequent working-drawings,  estimates  and  specifications  which  the  nature 
^7fil  *0^  ^e  work  may  r6^^6"  If  the  committee  of  visiters  had  a  right 
J  to  reject  the  plans,  the  "  probationary  drawings"  submitted  for 
their  approval,  the  plaintiff  clearly  had  no  right  of  action  upon  the 
contract.  Whether  this  arises  upon  the  declaration  or  upon  the  fifth 
plea,  is  quite  immaterial.  Possibly  it  was  necessary,  in  order  to  give 
the  plaintiff  a  cause  of  action,  that  the  declaration  should  aver  that  the 
requisite  probationary  drawings  were  submitted  to  the  committee,  and 
approved  of  by  them.  If  not,  that  is  supplied  by  the  plea,  which  avers 
that  a  reasonable  time  for  the  preparation  of  the  requisite  probationary 
drawings  had  elapsed,  and  that  the  plaintiff  prepared  none  but  such  as 
the  committee  rejected,  and,  in  my  opinion,  had  a  right  to  reject. 
Upon  that  ground,  therefore,  I  think  the  rule  to  enter  a  verdict  for  the 
plaintiff  on  the  issue  joined  upon  the  fifth  plea  must  be  discharged. 

Maule,  J. — I  entirely  agree  with  my  Lord  Chief  Justice  in  thinking 
that  this  rule  should  be  discharged,  and  on  the  ground  that  the  plain- 
tiff in  his  declaration,  taken  in  conjunction  with  the  matter  found  on 
the  fifth  plea,  has  no  ground  of  action  at  all.  It  is  more  satisfactory 
to  rest  our  decision  upon  that  ground,  than  upon  he  questions  raised 
as  to  whether,  assuming  the  plaintiff  to  have  a  good  cause  of  action,  he 
has  adopted  the  proper  form  of  remedy,  or  charged  the  right  person. 
The  ground  upon  which  I  arrive  at  the  conclusion  that  the  rule  to  enter 
the  judgment  for  the  plaintiff  non  obstante  veredicto  on  the  fifth  plea, 
should  be  discharged,  is,  that,  in  my  opinion,  he  has  not  shown  that  he 
has  sustained  any  wrong ;  and,  consequently,  that  he  is  entitled  to  no 
remedy.  It  may  be  conceded, — and  indeed  it  could  not  well  be  denied, 
— that  it  was  perfectly  competent  to  the  committee  of  visiters  to  con- 
tract to  employ  an  architect  to  prepare  plans  for  them,  and  to  pay  for 
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them,  whether  *useful  or  not.  At  all  events,  I  do  not  feel  dis-  r*r77 
posed  to  dispute  that  proposition.  But  the  question  upon  this  L 
record  is,  whether,  in  point  of  fact,  or  in  contemplation  of  law,  they 
have  done  so, — whether  they  have  bound  themselves  by  a  contract  with 
the  plaintiff  to  continue  to  employ  hini  in  the  capacity  of  architect. 
What  the  plaintiff  complains  of  is  this, — that  the  committee  of  visiters 
have  not  placed  him  in  a  situation  to  earn  the  sum  of  4371.  10a.  which 
it  was  stipulated  should  be  paid  to  him  in  a  given  event.  Looking  at 
the  terms  of  the  contract,  it  is  plain  that  what  the  committee  have  done 
is  this, — they  have  agreed  with  the  plaintiff,  that,  if  he  will  prepare 
certain  plans  which  shall  obtain  their  approval,  and  the  approval  of 
those  several  successive  tribunals  to  which  the  law  requires  them  to  be 
submitted,  and,  such  approval  being  obtained,  will  complete  the  thing 
by  preparing  tjie  necessary  working-drawings,  estimates,  and  specifica- 
tions, he  shall  for  all  that  be  paid  the  sum  of  4372.  10a.  Unless  the 
contract  binds  the  committee  to  continue  to  employ  the  plaintiff, 
whether  they  approve  of  his  plans  or  not,  the  plaintiff  has  not  the 
cause  of  action  which  is  stated  in  his  declaration.  If  there  was  any 
implied  contract  that  the  plaintiff  should  be  paid  for  rejected  plans,  the 
declaration  does  not  complain  of  a  breach  of  that.  No  answer  was 
given  by  the  plaintiff's  counsel  to  the  question  put  by  the  court,  as  to 
what  was  to  be  done  in  the  event  of  the  quarter  sessions,  or  the  com- 
missioners in  lunacy  or  secretary  of  state,  not  approving  of  his  plans, — 
whether  the  committee  of  visiters  are  under  this  contract  liable  to  be 
called  upon  to  pay  for  them.  It  was  suggested  that  there  might  be  a 
difference  in  that  case,  inasmuch  as  the  plaintiff  would  then  be  pre- 
vented from  carrying  the  contract  into  effect,  by  a  thing  not  within  the 
control  of  the  committee.  That,  in  reality,  is  no  answer  at  all ;  for, 
although  the  committee  enter  into  *the  contract,  they  have  no  r*r7o 
more  interest  in  the  matter  than  have  the  quarter  sessions,  or  ■- 
the  commissioners  in  lunacy,  or  the  secretary  of  state ;  and  it  is  quite 
as  reasonable  to  make  their  approval  a  condition  precedent  as  that  of 
any  one  else.  It  is  not  by  any  means  unusual  for  architects  to  send  in 
plans  for  public  buildings,  taking  the  chance  of  being  paid  for  their 
labour  or  not,  as  they  may  be  adopted  or  rejected.  The  question  is 
whether  this  is  not  a  contract  of  that  description.  I  think  it  is  impos- 
sible to  give  a  sensible  construction  to  the  "requisite  probationary 
drawings  for  the  approval  of  the  committee  of  visiters/'  without  taking 
those  words  in  combination  with  the  provisions  of  the  statute  and  the 
rest  of  the  contract,  which  provides  for  the  payment  to  the  plaintiff  of 
487Z.  10a.  upon  the  one  event  of  the  whole  of  the  work  which  is  con- 
templated being  completely  performed.  It  seems  to  me,  that  the  true 
construction  of  those  words, — "  probationary  drawings  for  the  approval 
of  the  committee  of  visiters," — is,  such  drawings  as  the  committee  shall 
approve  of;  and  that,  as  the  plaintiff's  drawings  were  not  approved  of, 
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all  rights  which  he  otherwise  might  have  had  against  somebody  under 
the  contract  ceased. 

Cresswell,  J. — I  am  of  the  same  opinion.  It  seems  to  me  that  the 
committee  of  visiters  were  not,  under  the  terms  of  this  contract,  under 
any  obligation  to  allow  the  plaintiff  to  go  on  with  the  work,  he  having 
failed  to  supply  within  a  reasonable  time  the  requisite  probationary 
drawings  for  their  approval,  which  I  understand  to  mean,  drawings 
which  shall  be  approved  of  by  the  committee.  The  committee  could 
not  by  law  submit  the  drawings  to  the  quarter  sessions  or  to  the  other 
persons  whose  approval  the  statute  requires,  until  they  themselves  were 
satisfied  with  the  efficiency  of  the  plans  submitted  to  their  judgment. 
^rrrqn  The  17th  section  of  the  ^statute  enacts  that  the  committee  of 

-J  visiters  shall,  subject  as  thereinafter  mentioned,  procure,  examine 
and  determine  on  plans  and  estimates  of  and  contract  for  the  purchase 
of  lands  and  buildings,  and  for  building,  &c,  an  asylum ;  "  provided 
always,  that  the  said  visiters  shall  from  time  to  time  make  their  report 
to  the  general  or  quarter  sessions  of  the  county,  &c,  for  which  they 
shall  be  elected,  of  the  several  plans,  estimates,  contracts,  and  pur- 
chases which  shall  have  been  agreed  upon,  and  of  the  sum  or  sums  of 
money  necessary  to  be  raised  and  levied  for  defraying  the  purchase- 
moneys  and  expenses  thereof  on  the  county,  &c, — which  plans,  esti- 
mates, and  contracts,  and  purchases,  shall  be  subject  to  the  approbation 
of  the  court  of  general  or  quarter  sessions  of  the  county,  &c,  before 
the  same  shall  be  carried  into  execution."  Then,  the  28th  section 
enacts,  "  that  every  committee  of  visiters  shall  submit  all  proposals  for 
building  or  providing  asylums,  &c,  and  all  contracts,  and  all  plans 
which  may  be  intended  to  be  adopted  for  such  asylums,  accommodation, 
and  premises,  to  the  commissioners  in  lunacy,  who  shall  make  such 
inquiries  in  reference  thereto  and  to  the  lunatics  to  be  provided  for,  as 
they  shall  deem  proper,  and  shall  report  thereon  in  writing  to  one  of 
Her  Majesty's  principal  secretaries  of  state ;  and  the  estimates  of  the 
costs  and  expenses  of  carrying  into  execution  such  contracts  for  any  of 
the  purposes  of  this  act,  in  reference  to  the  purchase  of  land,  or  the 
building  or  providing  any  asylum  or  additional  asylum  or  accommoda- 
tion for  pauper  lunatics,  shall  be  submitted  to  Her  Majesty's  said 
secretary  of  state ;  and  no  such  proposals,  agreements,  contracts,  esti- 
mates, or  plans,  shall  be  accepted,  executed,  or  carried  into  effect,  until 
the  same  shall  be  approved  of  by  the  said  secretary  of  state,  by  writing 
under  his  hand  and  seal."  It  is  clear,  therefore,  that  the  committee  of 
*cqa-i  visiters  had  no  right  to  submit  any  plans  to  the  quarter  *ses- 

J  sions  or  to  the  commissioners  in  lunacy  until  they  had  them- 
selves exercised  their  own  judgment  in  their  examination,  and  had 
approved  and  agreed  upon  them.  I  cannot  entertain  a  doubt. that  the 
parties  understood  and  meant  by  this  contract,  that  the  plans  were  not 
to  be  paid  for,  unless  they  were  approved  of,  so  as  to  become  useful  and 
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available  to  the  county.  The  plaintiff  evidently  had  perfect  confidence 
in  his  own  skill,  as  well  as  in  the  honour  and  integrity  of  the  persons 
he  was  contracting  with.  The  failure  of  the  contract  is  his  misfortune. 
Talfourd,  J. — I  have  not  had  the  advantage  of  hearing  the  whole 
of  the  argument  in  this  case :  but  I  must  say  that  what  I  have  heard 
has  failed  to  raise  in  my  mind  any  doubt  as  to  the  propriety  of  the 
decision  to  which  the  court  have  come.  Rule  discharged,  (a) 

(a)  In  Thirsby  v.  Helbot,  3  Mod.  272,  1  Show.  82,  Carth.  159,  an  award  directed  "  that  one  of 
the  parties  shall  be  bound  with  such  raretiea  ai  the  other  thall  approve,  and  that  they  shall  then 
sign  mutual  releases f  and  the  court  "  was  of  opinion  that  the  award  was  void,  because  it  ap- 
pointed the  party  to  enter  into  a  bond  'with  such  sureties  as  the  plaintiff  shall  like,  and  releases 
then  to  be  mutually  given.'  Now,  if  the  plaintiff  does  not  like  the  security  given,  then  he  is  not 
to  seal  a  release,  and  so  it  is  but  an  award  on  one  side." 


•THE  GENERAL  STEAM  NAVIGATION  COMPANY  v.  ,„,ft1 
MORRISON.    April  26.  L  &81 

By  the  26th  section  of  the  14  &  15  Vict  o.  79,  the  commissioners  of  the  Admiralty  are  authorized 
to  make  regulations  requiring  the  exhibition  of  such  lights  by  such  classes  of  vessels,  whether 
steam  or  sailing  vessels,  within  snoh  places,  and  under  such  circumstances,  as  they  think  fit; 
and  provides,  that  all  owners  and  masters  or  persons  having  charge  of  vessels  shall  bo  bound 
to  take  notice  of  such  regulations,  and  shall  exhibit  suoh  lights,  and  no  others,  at  such  times, 
within  such  places,  in  such  manner,  and  under  suoh  circumstances,  as  are  enjoined  by  such 
regulations;  and  that,  in  case  of  default,  the  master  or  other  person  having  charge  of  any  ves- 
sel, or  the  owner  of  such  vessel,  if  it  appear  that  he  was  in  fault,  shall,  for  each  and  every  ocoa- 
sion  upon  which  such  regulations  are  infringed,  forfeit  and  pay  a  sum  not  exceeding  20/. 

And  the  28th  section  of  the  statute  provides,  that,  "  in  case  any  damage  to  person  or  property 
be  sustained  in  consequenoe  of  the  non-observance  of  any  of  the  said  rules,  the  same  shall  in 
all  courts  of  justice  be  deemed,  in  the  absence  of  proof  to  the  contrary,  to  have  been  occa- 
sioned by  the  wilful  default  of  the  master  or  other  person  having  charge  of  such  veeeel,  and 
such  master  or  other  person  shall,  unless  it  appear  to  the  court  before  which  the  case  is  tried 
that  the  circumstances  of  the  case  were  such  as  to  justify  a  departure  from  the  rule,  be  sub- 
jeot,  in  all  proceedings,  whether  civil  or  criminal,  to  the  legal  consequences  of  such  default" 

A  count  in  case,  after  setting  out  the  26th  section  of  the  above  statute,  and  averring  that  the 
commissioners  had  made  a  regulation  that  "all  sailing  vessels  at  anchor  in  roadsteads  or 
fairways  shall  be  bound  to  exhibit  between  sunset  and  sunrise,  a  constant  bright  light  at  the 
mast-head,"  proceeded  to  allege  that  the  plaintiffs  were  possessed  of  a  certain  steam-vessel 
called  the  A.,  then  proceeding,  between  the  hours  of  sunset  and  sunrise,  down  the  river 
Thames,  in  a  certain  roadstead  or  fairway  thoreof,  called  Gravesend  Beach ;  that  the  defend- 
ant was  then  possessed  of  a  certain  sea-going  and  sailing  vessel  called  the  V.,  then  being  at 
anchor  in  the  Thames,  in  the  samo  roadstead  or  fairway,  between  the  said  hours  of  sunset 
and  sunrise,  and  under  the  care  and  management  of  the  servants  of  the  defendant,*  that  it  was 
their  duty  to  exhibit  a  bright  light  at  the  mast-head  of  the  defendant's  vessel ;  but  that  they, 
not  regarding  their  duty  in  that  behalf,  neglected  to  exhibit  suoh  bright  light  &<*.  •  and  that, 
while  the  said  steam-vessel  of  the  plaintiffs  was  so  proceeding,  Ac.,  the  same,  by  and  through 
the  carelessness  and  neglect  of  the  defendant  in  not  exhibiting  the  bright  light  at  the  mast- 
head of  the  vessel  of  the  defendant  ran  foul  of  and  struck  the  vessel  of  the  defendant  and 
greatly  broke  and  damaged  the  said  steam-vessel  of  the  plaintiffs : — 

Held,  on  demurrer,  that  the  declaration  disclosed  no  breach  by  the  defendant  of  any  duty  im- 
posed upon  him  by  the  statute  •  and  that  striking  out  the  allegations  as  to  the  statute,  the 
declaration  showed  no  cause  of  action,  it  being  consistent  with  the  statements  therein  that  the 
damage  resulted  from  the  plaintiff's  own  negligence. 

This  was  an  action  brought  by  the  General  Steam  Navigation  Com- 
pany to  recover  damages  for  an  alleged  breach  by  the  defendant  of  the 
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Admiralty  Bailing  regulations  published  pursuant  to  the  statute  14  & 
1 15  Vict.  c.  79.     The  declaration  was  as  follows : — 

«  The  General  Steam  Navigation  Company,  by  J.  M.  P.,  their  attor- 
ney, sue  Robert  Morrison,  who  has  been  summoned,  &c. :  For  that 
whereas,  before  the  time  of  committing  the  grievances  hereinafter 
**iR91  men^one<^>  *n  the  *15th  year  of  the  reign  of  our  sovereign  lady 
-J  the  Queen,  a  certain  act  of  parliament  was  passed,  intituled  <  An 
act  to  consolidate  and  amend  the  laws  relating  to  the  regulation  of 
steam-navigation,  and  to  the  boats  and  lights  to  be  carried  by  seagoing 
vessels ;'  by  which  said  act  it  was,  amongst  other  things,  enacted  as 
follows,  that  is  to  say,  <  The  Lord  High  Admiral,  or  the  commissioners 
for  executing  the  office  of  Lord  High  Admiral,  shall  from  time  to  time 
make  regulations  requiring  the  exhibition  of  such  lights,  by  such  classes 
of  vessels,  whether  steam  or  sailing  vessels,  within  such  places,  and 
under  such  circumstances,  as  they  think  fit,  and  may  from  time  to  time 
revoke,  alter,  or  vary  the  same :  and  they  shall  cause  such  regulations 
to  be  published  in  the  London  Gazette,  and  to  be  otherwise  publicly 
made  known ;  and  such  regulations  shall  come  into  operation  on  a  day 
to  be  named  in  such  Gazette ;  and  they  shall  cause  such  regulations  to 
be  printed,  and  shall  furnish  a  copy  thereof  to  any  owner  or  master  of 
a  vessel  who  applies  for  the  same :  and  production  of  the  Gazette  con- 
taining such  regulations  shall  be  sufficient  evidence  of  the  purport  and 
due  making  thereof;  and  all  owners  and  masters,  or  persons  having 
charge  of  vessels,  shall  be  bound  to  take  notice  of  the  same,  and  shall, 
so  long  as  the  same  continue  in  force,  exhibit  such  lights,  and  no  others, 
at  such  times,  within  such  places,  in  such  manner,  and  under  such  cir- 
cumstances, as  are  enjoined  by  such  regulations :  and,  in  case  of  default, 
the  master  or  other  person  having  charge  of  any  vessel  or  the  owner  of 
such  vessel,  if  it  appears  that  he  was  in  fault,  shall,  for  each  and  every 
occasion  upon  which  such  regulations  are  infringed,  forfeit  and  pay  a 
sum  not  exceeding  202/  And  whereas,  after  the  passing  of  the  said 
act,  and  before  the  grievances  hereinafter  mentioned,  the  commissioners 
for  executing  the  office  of  Lord  High  Admiral  issued  their  regulations 
with  reference  to  the  lights  to  be  carried  by  sea-going  vessels,  and  duly 
*r  Qo-i  ^published  the  same  in  the  London  Gazette ;  by  which  said  regu- 
J  lations,  it  was,  amongst  other  things,  ordered  as  follows,  that  is 
to  say, — <  Sailing  vessels.  We  hereby  require  that  all  sailing  vessels, 
when  under  sail,  or  being  towed,  approaching  or  being  approached  by 
any  other  vessel  or  vessels,  shall  be  bound  to  show,  between  sunset  and 
sunrise,  a  bright  light  in  such  a  position  as  can  be  best  seen  by  such 
vessel  or  vessels,  and  in  sufficient  time  to  avoid  collision.  All  sailing 
vessels  at  anchor  in  roadsteads  or  fairways,  shall  be  also  bound  to  ex- 
hibit between  sunset  and  sunrise  a  constant  bright  light  at  the  mast- 
head, except  within  harbours  or  other  places  where  regulations  for  other 
lights  for  ships  are  legally  established.     The  lantern  to  be  used  when 
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at  anchor,  both  by  steam-vessels  and  sailing-vessels,  is  to  be  so  con- 
structed as  to  show  a  clear  good  light  all  round  the  horizon :'  And 
whereas  the  said  regulations  hereinbefore  mentioned,  and  published  in 
the  London  Gazette,  have  been  in  no  way  altered,  revoked,  or  varied : 
And  whereas,  after  the  passing  of  the  said  act,  and  after  the  publishing 
of  the  said  regulations  as  aforesaid,  and  while  the  said  regulations  under 
the  said  act  were  in  full  force  and  effect,  and  before  the  grievances 
hereinafter  mentioned,  the  plaintiffs  were  possessed  of  a  certain  steam- 
vessel*  called  The  Albion,  then  proceeding,  between  the  hours  of  sunset 
and  sunrise,  down  the  river  Thames,  in  a  certain  roadstead  or  fairway 
thereof  called  Gravesend  Reach,  and  not  being  in  any  harbour  or  other 
place  where  regulations  for  lights  for  ships  are  legally  established ;  and 
the  defendant  was  then  possessed  of  a  certain  sea-going  and  sailing 
vessel  called  The  Valiant,  then  being  at  anchor  in  the  said  river  Thames, 
in  the  same  roadstead  or  fairway,  and  not  being  in  any  harbour  or  other 
place  where  regulations  for  lights  for  ships  are  legally  established, 
between  the  said  hours  of  sunset  and  sunrise,  and  under  the  care  and 
management  of  the  servants  of  the  defendant;  and  it  *then  ri.R. 
became  and  was  the  duty  of  the  servants  of  the  defendant  to  *- 
exhibit  a  bright  light  at  the  mast-head  of  the  vessel  of  the  defendant ; 
but  the.  servants  of  the  defendant,  not  regarding  their  duty  in  that 
behalf,  neglected  to  exhibit  such  bright  light  at  the  mast-head  of  the 
vessel  of  the  defendant,  between  the  said  hours  of  Bunset  and  sunrise, 
and  while  the  said  steam-vessel  of  the  plaintiffs  was  so  proceeding  down 
the  said  roadstead  or  fairway  as  aforesaid,  between  the  hours  aforesaid, 
the  same,  by  and  through  the  carelessness  and  neglect  of  the  servants 
of  the  defendant,  in  not  exhibiting  the  bright  light  at  the  mast-head 
of  the  vessel  of  the  defendant,  then  being  at  anchor  in  the  said  road- 
stead or  fairway  as  aforesaid,  ran  foul  of  and  struck  the  said  vessel  of 
the  defendant,  and  greatly  broke  and  damaged  the  said  steam-vessel  of 
the  plaintiffs :  And  the  plaintiffs  claim  10002.  for  the  said  damage/' 

To  this  declaration  the  defendant  demurred,  the  note  in  the  margin 
of  the  demurrer  stating  that  "  one  of  the  grounds  of  demurrer  is,  that 
the  breach  of  the  admiralty  regulations  only  renders  the  defendant 
liable  to  the  penalty  imposed  by  the  act  of  parliament,  and  to  be  reco- 
vered in  the  mode  which  is  there  prescribed ;  and  that  this  action  will 
not  lie  for  breach  of  the  regulations."    Joinder. 

Couch  (with  whom  was  Byles,  Serjt.),  in  support  of  the  demurrer. — 
The  declaration  discloses  no  cause  of  action  against  the  defendant. 
The  action  is  simply  for  not  exhibiting  a  light,  pursuant  to  the  act :  it 
is  not  an  ordinary  action  for  negligence.  The  declaration  is  quite  con- 
sistent with  the  exercise  of  the  utmost  care. and  precaution  on  the  part 
of  those  in  charge  of  the  defendant's  vessel,  except  the  exhibiting  a 
light.     The  26th  section  of  the  14  &  15  Vict.  c.  79,— "with  respect 

vol.  xiii.— 48  2 1 2 
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*^«^l  t0  ^e  ^S^ts  *°  ^e  car"ed,  and  other  provision  to  be  made  for 
J  ^guarding  against  accidents  from  collision/'— enacts  "  that  the 
Lord  High  Admiral,  or  the  commissioners  for  executing  the  office  of 
Lord  High  Admiral,  shall  from  time  to  time  make  regulations  requiring 
the  exhibition  of  such  lights,  by  such  classes  of  vessels,  whether  steam 
or  sailing  vessels,  within  such  places  and  under  such  circumstances  as 
they  think  fit,  and  may  from  time  to  time  revoke,  alter,  or  vary  the 
same,  and  they  shall  cause  such  regulations  to  be  published  in  the 
London  Gazette,  and  to  be  otherwise  publicly  made  known,  and  such 
regulations  shall  come  into  operation  on  a  day  to  be  named  in  such 
Gazette,  and  they  shall  cause  such  regulations  to  be  printed,  and  shall 
furnish  a  copy  to  any  owner  or  master  of  a  vessel  who  applies  for  the 
same ;  and  production  of  the  Gazette  containing  such  regulations  shall 
be  sufficient  evidence  of  the  purport  and  due  making  thereof;  and  all 
owners  and  masters  or  persons  having  charge  of  vessels,  shall  be  bound 
to  take  notice  of  the  same,  and  shall,  so  long  as  the  same  continue  in 
force,  exhibit  such  lights,  and  no  others,  at  such  times,  within  such 
places,  and  in  such  manner,  and  under  such  circumstances,  as  are 
enjoined  by  such  regulations;  and,  in  case  of  default,  the  master  or 
other  person  having  charge  of  any  vessel,  or  the  owner  of  such  vessel, 
if  it  appear  that  he  was  in  fault,  shall,  for  each  and  every  occasion  upon 
which  such  regulations  are  infringed,  forfeit  and  pay  a  sum  not  exceed-* 
ing  20Z."  But  it  is  clear  from  the  28th  section  that  the  statute  did 
not  intend  that  the  mere  non-exhibition  of  a  light  should  give  rise  to 
an  action  for  negligence.  That  section  enacts  that,  "  if,  in  any  case  of 
a  collision  between  two  or  more  vessels,  it  appear  that  such  collision  was 
occasioned  by  the  non-observance  either  of  the  foregoing  (s.  27)  rules 
with  respect  to  the  passing  of  steamers,  or  of  the  rules  to  be  made  as 
aforesaid  by  the  Lord  High  Admiral,  or  the  commissioners  for  executing 
*^8fil  ^°  °®ce  °^  k°r<*  High  Admiral,  with  respect  to  *the  exhibition 
-*  of  lights,  the  owner  of  the  vessel  by  which  any  such  rule  has 
been  infringed  shall  not  be  entitled  to  recover  any  recompense  whatso- 
ever for  any  damage  sustained  by  such  vessel  in  such  collision,  unless 
it  appears  to  the  court  before  which  the  case  is  tried,  that  the  circum- 
stances of  the  case  were  such  as  to  justify  a  departure  from  the  rule ; 
and,  in  case  any  damage  to  person  or  property  be  sustained  in  conse- 
quence of  the  non-observance  of  any  of  the  said  rules,  the  same  shall 
in  all  courts  of  justice  be  deemed,  in  the  absence  of  proof  to  the 
contrary,  to  have  been  occasioned  by  the  wilful  default  of  the  master 
or  other  person  having  the  charge  of  such  vessel,  and  such  master  or 
other  person  shall,  unless  it  appears  to  the  court  before  which  the  case 
is  tried  that  the  circumstances  of  the  case  were  such  as  to  justify  a 
departure  from  the  rule,  be  subject,  in  all  proceedings,  whether  civil 
or  criminal,  to  the  legal  consequences  of  such  default."  That  clearly 
recognises   that  there  may  be  circumstances  to  justify  a  departure 
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from  the  rule.  [Williams,  J. — The  declaration  seems  to  be  founded 
upon  the  principle,  that,  if  you  show  a  duty  in  the  defendant,  and  a 
breach  of  that  duty,  and  a  prejudice  to  the  plaintiff,  that  gives  a 
cause  of  action.]  The  only  consequence  of  the  neglect  of  the  duty 
imposed  by  the  statute,  is  the  penalty  prescribed  by  the  26th  section : 
Stevens  v.  Jeacock,  11  Q.  B.  731  (E.  C.  L.  R.  vol.  63).  By  the  St. 
Ive's  Bay  pilchard-fishery  act,  4  &  5  Vict.  c.  lvii.,  it  is  enacted  that 
certain  stems  or  stations  shall  be  bounded  as  there  defined,  and  that, 
in  cases  of  interference  by  one  boat  with  another  under  specified  cir- 
cumstances, the  fish  taken  by  the  party  interfering  shall  be  forfeited 
to  the  party  interfered  with,  and  the  interfering  party  shall  forfeit 
502.  The  plaintiff  declared  in  case,  setting  forth,  that,  after  the  statute 
passed,  he  was  proceeding  to  take  fish  in  his  proper  turn  and  station, 
and  would  have  taken  them,  but  the  defendant  prevented  him  from 
♦so  doing,  by  unlawfully  and  wrongfully  throwing  a  net ;  and  r*rg7 
the  declaration  described  the  proceeding  so  as  to  bring  it  within  *• 
the  statutory  prohibition.  On  motion  in  arrest  of  judgment,  it  was 
held  that  the  declaration  showed  no  cause  of  action,  the  plaintiff  stating 
no  interference  with  any  common-law  right,  and  the  statute  having 
only  imposed  a  particular  penalty  for  the  act  done,  and  having  there- 
fore given  no  general  right  of  action.  Erie,  J.,  in  delivering  the  judg- 
ment of  the  court,  said:  "This  general  doctrine  was  adjudged  in 
Underhill  v.  Ellicombe,  M'Clel.  &  Y.  450,  f  where  debt  for  composition 
money  for  highway  rates  was  held  not  to  lie,  inasmuch  as  the  claim  was 
given  by  statute,  and  the  same  statute  which  created  it  prescribed  a 
particular  remedy  for  its  enforcement.  And  in  Doe  d.  The  Bishop  of 
Rochester  t;.  Bridges,  1  B.  &  Ad.  847,  859  (E.  C.  L.  R.  vol.  20),  the 
court  say, — <  Where  an  act  creates  an  obligation,  and  enforces  the  per- 
formance in  a  specific  manner,  we  take  it  to  be  a  general  rule  that 
performance  cannot  be  enforced  in  any  other  manner.' "  Before  the 
passing  of  this  statute,  there  was  no  obligation  to  exhibit  the  light  in 
any  particular  way.  The  statute  imposes  a  duty,  and  it  imposes  a 
penalty  for  a  breach  of  it,  which  penalty  is  to  fall  upon  the  party 
actually  in  fault.  By  the  6  &  7  Vict.  c.  79,  the  articles  of  a  certain 
convention  between  Her  Majesty  and  the  king  of  the  French,  concern- 
ing the  fisheries  in  the  seas  between  the  British  islands  and  France, 
are  declared  to  have  the  force  of  law.  By  these  articles,  all  trans- 
gressions of  the  regulations  are  in  both  countries  to  be  submitted  to  the 
exclusive  jurisdiction  of  the  tribunal  or  magistrates  designated  by  law, 
who  are  to  settle  all  differences  and  decide  all  contentions  between 
fishermen  of  the  two  countries ;  and  the  trial  and  judgment  are  always 
to  take  place  in  a  summary  manner.  The  tribunal  is  also  to  have 
power  to  award  damages  for  injuries  over  and  above  the  penalties.  By 
s.  11  of  the  act,  *all  offences 
British  subjects,  are  to  be  determined 


against  the  articles,  committed  by  r*roo 
etermined  by  justices  of  the  peace,  *- 
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who  are  also  declared  to  have  the  power  of  awarding  compensation  for 
injuries.  In  Marshall  v.  Nicholls,  21  Law  Journ.  N.  S.,  Q.  B.  343,  it 
was  held  that  no  action  could  be  maintained  for  an  injury  caused  by  a 
breach  of  any  of  the  regulations,  inasmuch  as  exclusive  jurisdiction  in 
such  matters  was  given  to  the  tribunal  specified  in  the  act.  And  Lord 
Campbell  said :  "  It  is  unnecessary  to  enter  into  the  cases  where  it  ha9 
been  held,  that,  where  any  duty  is  created  by  a  statute,  with  a  specific 
remedy  for  a  breach  of  it,  that  remedy  must  be  pursued,  because  here 
there  is  a  positive  and  clear  prohibition  of  any  other  course  of  proceed* 
ing.  It  would  be  a  clear  infraction  of  the  treaty,  to  bring  an  action 
in  our  courts  against  a  French  subject,  and  it  is  equally  a  violation  of 
the  statute  to  bring  an  action  against  an  English  subject  in  respect  of 
such  a  transgression  as  the  present.  It  is  the  expressed  intention  of 
the  legislature,  that  the  remedy  shall  be  sought  before  the  tribunal 
mentioned  in  the  statute,  and  not  elsewhere."  It  may  be  that  the 
servant  may  not  be  liable,  and  yet  that  the  master  may ;  Story  on 
Principal  and  Agent,  4th  edit.  416 ;  or  it  may  be  that  both  are  liable : 
Perkins  v.  Smith,  1  Wils.  328 ;  Stephens  v.  Elwall,  4  M.  &  Selw.  259; 
Cranch  v.  White,  1  Scott,  314,  1  N.  C.  418.  Unless  the  party  having 
charge  of  the  vessel  is  liable  to  an  action  as  well  as  to  the  penalty,  the 
owner  is  not  liable  upon  such  a  declaration  as  this.  Besides,  the  decla- 
ration does  not  show  a  breach  of  duty  within  the  statute :  it  does  not 
allege  that  the  default  was  wilful.  The  latter  part  of  the  declaration, 
which  alleges  that  the  damage  was  occasioned  by  the  carelessness,  neg- 
ligence, and  improper  conduct  of  the  servants  of  the  defendant,  does 
not  carry  the  matter  any  further :  that  allegation  must  be  taken  in 
*roqn  conjunction  with  the  non-exhibition  of  the  lights  as  before  *al- 
-*  leged.  It  means  no  more  than  such  negligence  as  amounted  to 
a  breach  of  duty  under  the  act  of  parliament :  Pryoe  v.  Belcher,  4  C. 
B.  866  (E.  C.  L.  R.  vol.  56). 

Knowles  (with  whom  was  Bovitt),  contrft. — Where  an  act  of  parlia- 
ment directs  a  thing  to  be  done,  the  neglect  or  omission  to  do  it  is  an 
offence  at  common  law  for  which  an  indictment  could  be  sustained  if 
no  specific  penalty  were  given  by  the  act,  and  also  gives  rise  to  an 
action  at  the  suit  of  a  party  who  sustains  a  private  and  particular 
injury  from  such  neglect.  The  circumstance  of  the  act  of  parliament 
imposing  a  penalty,  does  not  exclude  every  other  remedy  by  the  party 
aggrieved.  The  26th  section  of  the  14  &  15  Vict.  c.  97,  provides  that 
the  Admiralty  shall  from  time  to  time  make  regulations,  to  be  published 
in  the  Gazette,  as  to  the  exhibition  of  lights  on  board  vessels  in  certain 
situations,  and  enacts  "  that  all  owners  and  masters,  or  persons  having 
charge  of  vessels,  shall  be  bound  to  take  notice  of  the  same,  and  shall, 
so  long  as  the  same  continue  in  force,  exhibit  such  lights,  and  no  others, 
at  such  times,  &c,  as  are  enjoined  by  such  regulations ;"  and  then  it 
goes  on  to  provide,  that,  "in  case  of  default,  the  master  or  other  person 
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haying  charge  of  any  vessel,  or  the  owner  of  such  vessel,  if  it  appear 
that  he  was  in  fault,  shall,  for  each  and  every  occasion  upon  which  such 
regulations  are  infringed,  forfeit  and  pay  a  sum  not  exceeding  20Z." 
It  never  could  have  been  intended  that  a  penalty  of  201.  was  to  deprive 
the  party  injured  in  consequence  of  such  neglect,  of  his  action  for 
damages,  when  the  injury  he  sustains  may  extend  to  10 00 J.  [Cress- 
well,  J. — I  do  not  understand  Mr.  Couch  so  to  contend.  The  offence, 
per  se,  is  visitable  with  a  penalty  not  exceeding  20Z.  All  that  is  con- 
tended for,  is,  that  an  action  will  not  lie  for  that  offence.  According 
to  the  by-laws  of  the  port  of  London,  a  master  incurs  a  penalty  for 
carrying  his  anchor  a-cock-bill  in  *certain  parts  of  the  river :  r-«qft 
suppose  he  does  so,  and  an  accident  results  from  it,  could  the  *- 
party  injured  sustain  a  declaration  simply  stating  the  offence  committed 
and  the  resulting  damage  ?  Must  he  not  aver  that  the  defendant  negli- 
gently navigate*  his  vessel,  &c  ?]  In  The  Mayor,  &o.,  of  Lichfield  v. 
Simpson,  8  Q.  B.  65  (E.  C.  L.  R.  vol.  55),  an  action  was  held  to  be 
maintainable  for  the  breach  of  a  duty  imposed  by  a  statute,  notwith- 
standing the  act  prescribed  a  particular  remedy ;  Coleridge,  J.,  saying 
— "  The  earlier  part  of  the  section  having  imposed  a  duty,  an  action 
clearly  lies  for  the  breach  of  it.  The  summary  remedy  is  by  no  means 
co-extensive  with  the  injury."  [Jbrvis,  C.  J. — It  is  quite  consistent 
with  your  declaration,  that,  although  the  particular  light  required  by 
the  Admiralty  regulations  at  the  mast-head  was  not  there,  the  defend- 
ant's vessel  was  covered  with  lights.  Couch  referred  to  Greenland  v. 
Chaplin,  5  East,  243,  for  an  ordinary  form  of  declaration  for  negli- 
gence.] From  the  moment  the  regulation  was  made  and  published,  it 
became  the  duty  of  all  masters  and  owners  to  obey  it ;  and  there  can 
be  no  doubt  that  an  action  will  lie  for  a  breach  of  that  duty.  In  the 
case  of  The  Lancaster  Canal  Company  v.  Parnaby,  11  Ad.  &  E.  280 
(E.  C.  L.  R.  vol.  39),  3  P.  &  D.  162,  a  declaration  in  case  against  a 
canal  company  stated,  that,  by  the  canal  act  (32  G.  3,  c.  ci.),  the  com- 
pany was  formed  to  make  and  maintain  the  canal,  with  power  to  take 
tolls,  and  all  persons  had  free  liberty  to  navigate  the  canal;  and,  if  any 
boat  should  be  sunk  in  the  canal,  and  the  owner  or  person  having  the 
care  of  it  should  not  without  loss  of  time  weigh  it  up,  it  was  by  the 
statute  lawful  for  the  company  to  weigh  it  up,  and  detain  it  till  pay- 
ment of  expenses ;  that  the  company  completed  the  canal,  and  took 
tolls  on  it ;  that  a  boat  sunk  in  the  canal,  so  that  vessels  passed  with 
difficulty  in  the  day,  and  at  night  were  in  danger  of  running  foul  of  it ; 
that,  although  the  company  could  and  ought  to  have  requested  the 
owner,  &c,  to  weigh  it  *up,  and,  if  that  was  not  done  without  r*rq1 
loss  of  time,  could  and  ought  themselves  to  have  weighed  it  up,  *- 
and  in  the  mean  time  have  caused  a  light  or  signal  to  be  placed  to  ena- 
ble boats  to  avoid  it ;  yet  the  company  did  not  cause  the  owner,  &c, 
to  weigh  it  up,  nor  themselves  weigh  it  up,  nor  place  a  light  or  signal, 
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whereby  the  plaintiff's  boat  navigating  the  canal  ran  foul  of  the  sunken 
boat,  and  was  damaged :  and  it  was  held  by  the  Exchequer  Chamber, — 
affirming  the  judgment  of  the  Court  of  Queen's  Bench,(a) — that  the  de- 
claration disclosed  a  sufficient  duty  and  breach :  and,  further,  that  such 
duty  was  not  created  by  the  clause  enabling  the  company  to  weigh  the 
boat,  but  arose  upon  a  common-law  principle,  that  the  owners  of  a 
canal,  taking  tolls  for  the  navigation,  were  bound  to  use  reasonable  care 
in  making  the  navigation  secure,  the  want  of  which  reasonable  care 
might  be  collected  from  the  declaration,  although  the  complaint  was 
ostensibly  founded  on  the  statute.  [Williams,  J. — Is  there  an  instance 
of  an  action  sustained  for  a  specific  injury  to  the  plaintiff  from  the 
breach  by  the  defendant  of  a  duty  imposed  upon  him  by  a  statute, 
where  the  party  could  not  have  been  indicted  for  a  misdemeanour  ?  By 
this  act,  there  is  no  duty  in  terms  imposed  upon  the  owner,  but  upon 
the  master  or  person  having  charge  of  the  vessel.]  It  is  submitted 
that  the  statute  does  cast  a  duty  upon  the  owner.  It  is  conceded,  that, 
under  a  declaration  for  negligence  in  the  common  form,  the  plaintiff 
would  be  entitled  to  recover,  if  he  showed  that  the  damage  he  complains 
of  resulted  from  the  non-exhibition  of  the  light  pursuant  to  the  regula- 
tions. [Couch — Not  so,  simpliciter.  Cresswell,  J. — I  do  not  under- 
stand it  to  be  admitted  that  you  could  recover  simply  because  the  defend- 
er Qrn  ant's  vessel  had  no  light  at  the  mast-head.  *If  you  showed  that 
-■  your  servants  were  keeping  a  good  look  out,  that  the  defendant's 
vessel  was  in  such  a  place  that  it  ought  to  have  had  a  light  at  the  mast- 
head, and  that,  for  want  of  such  light,  your  vessel  accidentally  ran 
against  the  defendant's  vessel  and  sustained  damage,  that  might  make 
a  very  good  case.  In  truth,  you  have  here  tried  to  found  an  action 
upon  the  breach  of  the  Admiralty  regulations.]  That  undoubtedly  is 
the  only  ground  of  action  disclosed  by  the  declaration.  [Cresswell, 
J. — I  observe,  that,  in  a  cross-action  which  was  brought  in  the  Court 
of  Exchequer  by  the  now  defendant  against  the  now  plaintiffs,  in  which 
there  was  a  verdict  for  the  then  defendants,  the  court,  in  refusing  a 
rule  for  a  new  trial,  say, — Morrison  v.  The  General  Steam  Navigation 
Company,  22  Law  Journ.  N.  S.  Exch.  233, — "The  point,  as  left  to  the 
jury,  involved  the  question  whether  the  defendants  themselves  had 
contributed  to  the  accident  by  their  own  carelessness.  We  decidedly 
think  that  no  change  has  been  effected  in  the  law  by  the  Admiralty 
regulations  in  this  respect,  and  that  persons  navigating  ships  are 
bound  to  keep  a  look  out,  just  as  they  were  before  those  regulations 
were  made :  and,  if  it  could  be  clearly  established  that  a  vessel  having 
no  light  had  been  run  into  by  another  vessel  from  sheer  negligence  and 
carelessness  in  not  keeping  a  good  look  out,  we  agree  with  the  plaintiff's 
counsel,  that  the  injured  party  could  recover.     But  here  the  matter  was 

(a)  Parn&by  v.  The  Lancaster  Canal  Company,  11  Ad.  A  E.  223  (E.  C,  L.  R,  vol.  39),  3  N.  A 
P.  623. 


[*593 


13  COMMON  BENCH.    (4  J.  SCOTT.)  592 

left  to  the  jury,  who  distinctly  found  that  the  defendant's  steam-vessel 
was  in  a  part  of  the  stream  where  she  had  a  right  to  be,  and  that  the 
accident  arose  from  the  plaintiff's  own  negligence.  The  point  was 
therefore  left  to  them  substantially  involving  the  law  as  it  stood  before 
the  statute,  and  still  is,  namely,  that,  if  the  conduct  of  the  party  com* 
plaining  has  either  occasioned  or  contributed  to  the  occasioning  of  the 
loss,  he  is  no  more  entitled  to  recover  now  than  he  would  have  been 
before  the  ^statute  was  passed  and  these  regulations  made.' 
That  seems  to  have  been  decided  wholly  without  reference  to  the 
statute.  Suppose  your  declaration  was  in  the  proper  form,  for  negli- 
gence, and  at  the  trial  you  rested  your  case  upon  the  mere  absence  of 
a  light  at  the  mast-head,  would  that  sustain  the  declaration  ?]  After 
the  statute,  it  is  submitted  that  it  would. 

Couch,  in  reply,  was  stopped  by  the  court.        r 

Jervts,  C.  J. — I  am  of  opinion  that  the  defendant  is  entitled  to  the 
judgment  of  the  court.  Two  points  were  presented  in  the  argument 
of  Mr.  Knowles.  In  the  first  place,  it  was  contended  that  here  is  a 
statutable  duty  cast  upon  the  defendant,  for  the  brfeach  of  which  an 
action  lies  against  him.  No  instance,  however,  could  be  shown  of  an 
action  for  a  breach  of  a  duty  imposed  by  a  statute,  for  which  the  party 
might  not  have  been  made  responsible  in  another  form :  and  here  it  is 
not  pretended  that  the  defendant  could-  have  been  proceeded  against 
criminally.  The  statute  authorizes  the  commissioners  of  the  Admiralty 
to  make  regulations  requiring  the  exhibition  of  lights,  and  then  proceeds 
to  enact  that  all  owners  and  masters,  or  persons  having  charge  of 
vessels,  shall  be  bound  to  take  notice  of  such  regulations,  and  shall,  so 
long  as  the  same  continue  in  force,  exhibit  such  lights,  and  no  others, 
at  such  times,  within  such  places,  and  in  such  manner,  and  under  such 
circumstances  as  are  enjoined  by  such  regulations ;  and  that,  in  case  of 
default,  the  master,  or  person  having  charge  of  any  vessel,  or  the  owner 
of  such  vessel,  if  it  shall  appear  that  he  was  in  faulty  shall  for  each  and 
every  occasion  upon  which  such  regulations  are  infringed,  forfeit  and 
pay  a  sum  not  exceeding  20Z."  It  seems  to  me,  that,  when  once  it  is 
found  that  the  breach  of  duty  is  committed  by  some  one  else,  the  owner 
himself  not  being  in  charge  of  the  vessel  *at  the  time,  there  is  r^rq± 
an  end  of  all  responsibility  on  his  part  for  the  non-observance  ^ 
of  the  statutory  regulations.  Then,  it  is  said,  that,  throwing  the  act  of 
parliament  out  of  consideration,  there  is  still  sufficient  upon  the  face  of 
the  declaration  to  sustain  this  action  for  negligence  against  the  owner. 
I  am  of  opinion  that  there  is  not.  Consistently  with  this  declaration, 
there  may  have  been  negligence  on  the  part  of  the  plaintiffs,  and  the 
defendant's  vessel  may  have  been  covered  with  lights,  with  the  exception 
only  of  a  light  at  the  mast-head. 

Chesswell,  J. — I  am  entirely  of  the  same  opinion.     From  the  first, 
the  only  difficulty  I  have  felt,  is,  whether  or  not  the  declaration  did 
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limit  the  plaintiffs'  complaint  to  an  assertion  that  the  defendant  neglected 
to  comply  with  the  Admiralty  regulations.  It  was  at  lafet  conceded  that 
that  was  in  truth  the  whole  of  the  charge.  For  the  reasons  given  by 
the  Lord  Chief  Justice,  I  am  of  opinion  that  such  neglect  to  comply 
with  those  regulations  does  not  of  itself  afford  a  ground  of  action.  The 
26th  section  of  the  act  provides  that  the  commissioners  of  the  Admi- 
ralty shall  make  regulations ;  and,  in  case  of  default  in  the  observance 
of  those  regulations,  the  master  or  other  person  having  charge  of  any 
vessel,  or  the  owner  of  such  vessel,  if  it  appear  that  he  was  in  fault, 
shall,  for  each  and  every  occasion  upon  which  such  regulations  are 
infringed,  forfeit  and  pay  a  sum  not  exceeding  202.  That  clause  does 
not  extend  to  the  owner,  unless  he  is  himself  in  charge  of  the  vessel. 
Then,  the  28th  section  provides  that,  "  in  case  any  damage  to  persoa 
or  property  be  sustained  in  consequence  of  the  non-observance  of  any 
of  the  said  rules,  the  same  shall  in  all  courts  of  justice  be  deemed,  in 
the  absence  of  proof  to  the  contrary,  to  have  been  occasioned  by  the 
wilful  default  of  the  master  or  other  person  having  charge  of  such 
vessel,  and  such  master  or  other  person  shall,  unless  it  appears  to  the 
*rqrn  *court  before  which  the  case  is  tried,  that  the  circumstances  of 
-J  the  case  were  such  as  to  justify  a  departure  from  the  rule,  be 
subject  in  all  proceedings,  whether  civil  or  criminal,  to  the  legal  con- 
sequences of  such  default."  As  to  the  rest,  the  statute  leaves  the 
matter  as  it  stood  at  common  law.  The  non-exhibition  of  a  light  at  the 
mast-head,  is  a  mere  breach  of  a  statutory  regulation,  for  which  the 
party  in  fault  must  pay  the  penalty. 

Williams,  J. — I  am  of  the  same  opinion.  If  it  could  have  been 
established,  by  a  reference  to  any  of  the  provisions  of  the  statute,  that 
the  defendant  had  been  guilty  of  a  breach  of  duty  in  not  complying 
with  the  regulations,  so  as  to  make  him  criminally  responsible,  this 
declaration  would  have  been  well  founded.  But  I  am  of  opinion  that 
this  has  not  been  and  cannot  be  made  out.  The  act  does  not  cast  upon 
the  owner  any  responsibility,  civil  or  criminal,  for  the  acts  or  neglects 
of  the  master  or  those  in  charge  of  the  vessel.  That  being  so,  the  only 
question  remaining  is  that  last  urged,  viz.  whether,  throwing  the  statute 
overboard,  there  remained  enough  to  show  such  a  neglect  of  duty  as 
will  give  a  ground  of  action.  It  is  said  there  is  an  allegation  of  a  duty 
in  the  defendant,  and  of  a  breach  of  that  duty,  and  a  consequent  damage 
to  the  plaintiffs.  This  sort  of  allegation  of  duty  is  well  explained  by 
my  Brother  Maule  in  Brown  v.  Mallett,  5  C.  B.  499  (E.  C.  L.  R.  vol. 
57).  There  are  no  facts  here,  independently  of  the  act,  from  which  the 
alleged  duty  could  flow.  That  being  so,  unless  the  act  creates  a  duty 
in  the  defendant,  for  a  breach  of  which  he  is  responsible,  this  action 
must  fail.     I  think  the  act  does  not  impose  any  such  duty. 

Judgment  for  the  defendant. 
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To  say  of  a  tradesman,—"  If  ho  dooi  not  come  and  make  termi  with  me,  I  will  make  a  bank- 
rapt  of  him,  and  ruin  him/' — is  actionable,  without  proof  of  epeoial  damage. 

This  was  an  action  of  slander.  The  declaration  stated  that  the 
plaintiff  was  a  coach-maker,  and  that  the  defendant  falsely  and  mali- 
ciously, intending,  &c,  spoke  and  published  of  and  concerning  the  plain- 
tiff in  his  said  trade  and  business  of  a  coach-maker,  the  following  libellous 
words, — "  He,  Brown,  is  indebted  and  liable  to  me  in  a  considerable 
amount,  in  connexion  with  Pritchards,  and  I  will  make  a  bankrupt  of 
him ;"  whereby  and  by  means  of  the  speaking,  &c,  the  plaintiff  was 
greatly  injured  in  his  credit  and  reputation,  and  divers  persons  by 
reason  of  the  premises,  ceased  to  have  any  dealings  with  the  plaintiff 
in  his  said  trade ;  and  thereby  also,  by  reason  of  the  premises,  one 
Israel  Rogers,  to  whom  the  plaintiff  was  indebted,  sued  the  plaintiff, 
which  he  would  not  otherwise  have  done,  and  the  plaintiff  was,  in  con- 
sequence thereof,  forced  and  obliged  to  dispose  of  his  said  business,  and 
sell  off  his  stock  in  trade  at  a  great  loss,  in  order  to  pay  off  and  satisfy 
the  said  debt  of  the  said  Isaac  Rogers ;  and  also,  by  reason  of  the 
premises,  one  Abraham  Riddeford,  who,  before  the  speaking  of  the 
words  aforesaid,  had  been  in  the  habit  of  discounting  bills  and  other 
securities  for  the  plaintiff,  refused  any  longer  to  do  so ;  and  one  Stephen 
Stringer,  who  was  before  in  the  habit  of  dealing  with  the  plaintiff  in  his 
said  trade  on  credit,  refused  any  longer  so  to  do,  and  refused  to  deliver 
to  the  plaintiff  certain  goods  which  the  plaintiff  had  purchased  of  the 
said  Stephen  Stringer,  until  the  plaintiff  had  paid  for  them ;  and  thereby 
also  the  plaintiff  was  greatly  prejudiced  in  his  said  trade,  and  unable  to 
execute  divers  orders  therein ;  and  by  reason  of  the  premises  the  plain- 
tiff was  greatly  injured  and  "stopped  in  his  credit  and  business 
and  otherwise :  to  the  damage,  &c. 

The  defendant  pleaded  not  guilty,  whereupon  issue  was  joined. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  at  West- 
minster after  the  last  term,  when  the  following  facts  appeared  in  evi- 
dence : — The  plaintiff  was  a  coach-maker.  He  had  formerly  been  clerk 
to  certain  persons  of  the  name  of  Pritchard,  who  became  bankrupt ; 
and,  upon  that  event  happening,  the  plaintiff  succeeded  to  the  business, 
and  carried  it  on  successfully.  The  defendant  had  been  the  attorney 
of  Pritchards.  At  the  end  of  1851,  or  the  beginning  of  1852,  the 
plaintiff  had  bought  the  business  and  stock  in  trade  of  one  Grace, 
against  whom  the  defendant  had  an  execution,  which  was  thereby 
defeated. 

Stringer,  who  was  called  as  a  witness,  said,  in  substance, — I  called 
on  the  defendant  in  February,  1852.  The  defendant  said :  "  You  know 
Brown.     He  has  bought  Grace's  business :  and  if  he  does  not  come  and 
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make  terms  with  me,  I  will  make  a  bankrupt  of  him,  and  ruin  him." 
He  requested  me  to  go  to  Brown,  and  let  him  know  it.  After  this,  I 
withdrew  my  confidence  in  Brown  ;  and  I  refused  to  execute  a  large 
order  (to  the  amount  of  about  601.)  which  I  was  about  to  do  for  him. 

The  plaintiff  failed  to  prove  the  special  damage  alleged  with  regard 
to  Rogers  and  Riddeford ;  but  he  proposed  to  prove  other  special  damage 
not  alleged.     This,  however,  the  Lord  Chief  Justice  refused  to  permit. 

On  the  part  of  the  defendant,  it  was  submitted,  that  the  words  proved 
were  not  actionable  in  themselves,  and  that  there  was  no  evidence  of 
special  damage, — the  breach  of  Stringer's  contract  with  the  plaintiff, 
for  which  the  latter  had  a  legal  remedy,  not  being  the  natural  conse- 
quence of  the  alleged  slander. 

*  coot      *^o  objection  was  made  that  the  words  were  not  proved  as  laid ; 
-*  the  Lord  Chief  Justice  having  intimated,  that,  if  any  difficulty- 
were  raised  on  that  score,  he  would  allow  the  declaration  to  be  amended. 

His  lordship  then  left  it  to  the  jury  to  say,  whether  the  words  were 
spoken  by  the  defendant,  whether  they  resulted  in  the  damage  alleged, 
and  what  fair  amount  of  compensation  the  plaintiff  was  entitled  to ; 
and  that  this  would  depend  upon  Stringer's  evidence. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  150Z. 

BramweU  now  moved  for  a  new  trial,  on  the  grounds  of  misdirection 
and  excessive  damages,  or  to  arrest  the  judgment. — The  words  spoken 
were  not  in  themselves  a  ground  of  action ;  they  were  not  spoken  of  the 
plaintiff  in  the  way  of  his  trade :  the  statement,  in  effect,  is, — Before 
Brown  commenced  business,  he  contracted  a  debt  with  me,  and  I  will 
enforce  the  law  against  him.  Even  if  they  had  been  spoken  of  the 
plaintiff  in  the  way  of  his  trade,  they  are  not  actionable.  [Cresswell, 
J. — Is  it  not  actionable  to  impute  insolvency  to  a  trader?  When 
Smith  says,  "  If  he  does  not  come  and  make  terms  with  me,  I  will 
make  a  bankrupt  of  him,  and  ruin  him,"  does  he  not  mean  to  impute 
that  he  is  insolvent  and  cannot  pay  his  debts  ?]  It  is  not  a  statement 
of  general  insolvency.  No  special  damage  was  proved.  The  allega- 
tion in  the  declaration  is,  that  one  Stephen  Stringer,  who  was  before 
in  the  habit  of  dealing  with  the  plaintiff  in  his  said  trade  on  credit, 
refused  any  longer  so  to  do,  and  refused  to  deliver  to  the  plaintiff  cer- 
tain goods  which  the  plaintiff  had  purchased  of  the  said  Stephen 
Stringer,  until  the  plaintiff  had  paid  for  them."  That  is  no  legal 
damage.  The  plaintiff  had  his  remedy  against  Stringer  for  his  breach 
of  contract.  [Jervis,  C.  J. — Stringer  said,  that,  in  consequence  of 
*roQ-i  *the  statement  made  by  Smith,  he  refused  to  execute  an  order 
J  for  the  plaintiff  which  he  had  been  about  to  do.  No  contract  in 
writing  was  proved ;  no  payment,  or  part  delivery.  What  remedy, 
then,  could  the  plaintiff  have  had  against  Stringer?]  At  all  events, 
the  damages  should  have  been  expressly  limited  to  the  injury  resulting 
from  the  non-execution  of  Stringer's  order.    [Cresswell,  J. — Why  is 


18  COMMON  BENCH.    (4  J.  BCOTT.)  599 

general  damage  to  be  excluded,  because  there  is  special  damage?] 
Without  special  damage,  there  is  no  general  damage.  [Jervib,  C.  J.— 
It  was  a  very  bad  case :  it  certainly  seemed  to  me,  that,  if  general 
damages  could  be  given,  1502.  was  by  no  means  too  large  a  sum.]  As 
to  the  arrest  of  judgment, — The  declaration  merely  discloses  a  bon& 
fide  assertion  that  the  plaintiff  was  indebted  to  the  defendant,  and  that 
he  would  enforce  his  legal  rights  against  him.  [Cresswbll,  J. — There 
is  no  assertion  of  any  debt  upon  the  record.] 

Cresswell,  J. — I  think  there  ought  to  be  no  rule  in  this  case. 
Whether  we  take  the  words  as  they  are  alleged  upon  the  record,  or  the 
words  proved,  they  clearly  are  actionable  words  when  spoken  of  a  man 
in  bis  trade.  That  they  were  spoken  of  him  in  his  trade,  cannot  be 
disputed :  for,  to  speak  of  making  a  man  who  is  a  trader  a  bankrupt,  must 
be  speaking  with  reference  to  his  trade.  There  is  no  assertion  here  of 
any  debt  due  from  Brown  to  Smith.  And,  when  the  defendant  says  to 
the  witness, — «  You  know  Brown.  He  has  bought  Grace's  business ; 
and,  if  he  does  not  come  and  make  terms  with  me,  I  will  make  a  bank- 
rupt of  him  and  ruin  him," — I  think  there  can  be  no  doubt  that  the 
words  were  spoken  of  him  in  his  trade,  that  they  were  defamatory, 
and  sufficient  to  sustain  an  action.  It  is  quite  unnecessary  to  consider 
whether  any  special  damage  was  proved,  or  whether  the  damages  ought 
properly  to  have  been  limited  in  the  way  suggested.    But  I  think  the 
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"  one  Stephen  Stringer,  who  was  before  in  the  habit  of  dealing 
with  the  plaintiff  in  his  said  trade  on  credit,  refused  any  longer  to  do  so, 
and  refused  to  deliver  to  the  plaintiff  certain  goods  which  the  plaintiff 
had  purchased  of  the 'said  Stephen  Stringer,  until  the  plaintiff  had 
paid  for  them/'  Stringer  said  he  was  about  to  execute  an  order  for 
the  plaintiff,  but  that  he  declined  to  do  so  in  consequence  of  the  state- 
ment of  the  defendant.  It  was  not  suggested  that  there  was  any  bind- 
ing contract,  which  could  have  been  enforced  against  Stringer.  The 
amount  of  damages  was  for  the  consideration  of  the  jury ;  and  I  think 
it  is  impossible  to  say  that  these  words  spoken  of  a  man  in  trade  did 
not  justify  them  in  awarding  compensation  to  the  extent  of  150Z.  I 
think  there  should  be  no  rule. 

Williams,  J. — I  also  think  there  should  be  no  rule ;  although,  if 
the  words  proved  had  not  been  actionable  without  special  damage,  I 
should  have  thought  the  rule  ought  to  go,  because  the  question  of 
damages  was  left  at  large  to  the  jury,  without  telling  them  to  limit  it 
to  the  probable  loss  resulting  from  the  non-execution  of  Stringer's 
order.  The  question,  therefore,  resolves  itself  into  this, — whether  or 
not  the  words  proved  were  actionable  in  themselves,  without  special 
damage.  I  think  they  were.  To  say  of  a  tradesman, — "  if  he  does 
not  come  and  make  terms  with  me,  I  will  make  a  bankrupt  of  him,  and 
ruin  him," — must  necessarily  be  highly  prejudicial  to  him  in  his  busi- 
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nes8.     The  words  are  clearly  defamatory  in  their  nature :  and  there  is 
no  pretence  for  disturbing  the  verdict. 

Talfourd,  J. — I  am  of  the  same  opinion.  The  words  proved  were 
clearly  actionable  without  special  damage.    When  one  says  of  a  trader, 

*fi(VH  "  ^  ^e  <*oes  not  0ett^e  w^^  *me>  *  w^  meke  ^im  a  bankrupt/1 
-*  that  necessarily  implies  that  he  has  the  power  to  carry  his  threat 
into  execution. 

Jervis,  C.  J. — I  think  I  was  wrong  in  this  case.  I  told  the  jury 
that  the  questions  for  their  consideration  were,  whether  the  words  were 
spoken,  whether  the  damage  alleged  resulted  from  the  speaking  of  them, 
and  what  damages  the  plaintiff  was  entitled  to, — and  that  this  would 
depend  upon  Stringer's  evidence.  I  think  I  was  wrong  in  so  limiting 
it.  The  jury,  however,  have  set  that  right :  and  I  agree  with  the  rest 
of  the  court  in  thinking  that  there  is  no  ground  for  disturbing  their 
verdict.  Rule  refused. 

Any  words  whioh,  in  common  acceptation,  Ostrom  v.  Calkins,  5  Wendell,  263;  Else  v. 
imply  a  want  of  credit  when  spoken  of  a  Ferris,  Antnon,  23 ;  Kinney  o.  Nash,  3  Corn- 
merchant,  are  actionable :  SewaU  v.  Catlin,  3  stock,  177 ;  Prettyman  v.  Shockley,  4  Hairing- 
Wendell,  291 ;  Mott «.  Comstock,  7  Cowen,  654 ;  ton,  112 ;  Barnes  v.  Trnndy,  31  Maine,  321. 


RAMSDEN  v.  SKIFF.    May  6. 

The  court  inclined  to  think  that  the  affidavit  in  support  of  an  application  for  a  tpecial  order  to 
change  the  venue,  since  the  new  role  of  Hilary  Term,  1853,  r.  18,  must  be  founded  upon  an 
affidavit  disclosing  tpecial  circumstance*. 

[But  see  the  next  two  cases,  from  whioh  it  seems  that  the  common  affidavit,  if  unanswered,  will 
suffice.] 

Debt  for  goods  sold  and  delivered.  The  venue  was  laid  in  London. 
On  the  24th  of  March,  1853,  an  order  was  made  by  Piatt,  B.,  at 
chambers,  at  the  instance  of  the  defendant,  to  change  the  venue  from 
London  to  Gloucestershire,  upon  the  common  affidavit  "  that  the  plain- 
tiff's cause  of  action,  if  any,  arose  in  the  county  of  Gloucester,  and 
not  in  the  city  of  London,  or  elsewhere  out  of  the  said  county  of 
Gloucester." 

On  the  6th  of  April,  the  defendant  pleaded  never  indebted ;  and,  on 
the  16th,  application  was  made  by  the  plaintiff  to  Maule,  J.,  at  cham- 
bers, to  change  the  venue  from  Gloucester  to  Middlesex,  where  it  was 
alleged  the  delivery  of  the  goods  took  place.  The  learned  judge,  how* 
ever,  declined  to  interfere,  but  referred  the  party  to  the  court. 
*fiOT|  *BaW>i  on  a  former  day  in  this  term,  moved  for  a  rule  nisi  to 
"-*  rescind  the  order  of  Piatt,  B.,  and  to  change  the  venue  from 
Gloucestershire  to  London,  upon  an  affidavit  stating  "  that  the  cause 
of  action  did  not  arise  in  the  said  county  of  Gloucester  either  wholly 
or  in  part,  but  in  the  county  of  Middlesex,  and  not  elsewhere  out  of 
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the  said  last-mentioned  county,  except  so  far  as  the  same  may  have 
partly  arisen  in  the  said  city  of  London,  the  said  goods  haying  been 
purchased  by  the  defendant  of  the  plaintiff  within  the  said  city;  that 
the  witnesses  in  the  plaintiff's  behalf  in  this  cause  reside  in  London  or 
the  immediate  neighbourhood  thereof ;  and  that  considerable  additional 
expense  will  be  incurred,  should  the  trial  of  this  cause  take  place  in  the 
county  of  Gloucester,  instead  of  the  city  of  London  or  county  of  Mid- 
dlesex.'" [Williams,  J. — Why  did  you  not  answer  the  matter  before  my 
Brother  Piatt  ?]  The  attorney  was  under  an  impression  that  the  18th 
rule  of  Hilary  Term  last,  which  provides  that "  no  venue  shall  be  changed 
without  a  special  order  of  the  court  or  a  judge,  unless  by  consent  of  the 
parties,"  required  that  special  grounds  for  changing  the  venue  should 
be  laid  before  the  judge,  as  was  formerly  the  case  where  the  application 
to  change  the  venue  was  made  after  issue  joined.  [Jbrvis,  C.  J. — If 
you  have  made  a  mistake,  you  must  at  all  events  pay  for  it.]  A  rule 
nisi  having  been  granted, 

Atherton  now  showed  cause. — The  order  of  Mr.  Baron  Piatt  was 
made  without  any  substantial  resistance  on  the  part  of  the  plaintiff. 
He  now  comes  with  a  sort  of  double  appeal  against  that  order,  and 
against  the  refusal  of  Maule,  J.,  to  interfere  with  it.  The  plaintiff,  by 
applying  to  Mr.  Justice  Maule,  not  to  rescind  the  former  order,  but  to 
change  the  venue  to  Middlesex,  must  be  taken  to  have  acquiesced  in 
the  decision  of  Piatt,  B.  And  the  affidavit  now  presented  to  the  court 
shows  no  *ground  for  changing  the  venue  from  the  county  of  r*fino 
Gloucester.  It  should  at  least  be  made  to  appear  that  the  con-  *- 
venience  preponderates  greatly  in  favour  of  a  trial  in  Middlesex. 
[Cresswell,  J. — Does  not  the  new  rule  require  something  more  than 
the  common  affidavit  ?    I  should  think  I  should  not  act  upon  it.] 

Bally  in  support  of  the  rule. — Issue  not  having  been  joined,  the 
special  order  could  not  be  made.  [Atherton* — That  is  an  objection  to 
the  order  of  Piatt,  B. ;  and  it  is  too  late  for  the  plaintiff  to  object  to 
that,  he  having  since  taken  a  step.]  [Jervis,  C.  J. — Does  the  plain- 
tiff's affidavit  show  that  the  cause  would  be  more  conveniently  tried  in 
Middlesex  ?]  It  shows  that  all  the  witnesses  reside  in  Middlesex,  and 
that  great  additional  expense  would  be  incurred  by  a  trial  in  Glouces- 
tershire. 

Jervis,  C.  J. — I  am  of  opinion  that  the  first  alternative  of  this 
rule, — to  rescind  the  order  of  my  Brother  Piatt, — should  be  made  abso- 
lute. That  order  seems  to  be  vulnerable  upon  two  points.  In  the  first 
place,  when  the  old  course  of  proceeding  was  abolished,  it  was  intended 
that  the  special  order  should  be  made  with  reference  to  what  was  to  be 
tried.  As  at  present  advised,  I  think  the  special  order  cannot  be 
obtained  until  after  issue  joined;  and  that  the  same  circumstances 
which  under  the  old  practice  justified  the  special  application  to  change 
the  venue,  apply  to  the  special  order  under  the  new  rule.    Further,  I 
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think  my  Brother  Piatt  took  an  erroneous  view  of  the  matter.  The 
new  rule  never  intended  that  the  special  order  to  change  the  venue 
should  be  granted  upon  the  common  affidavit,  which  would  render 
necessary  another  application  to  bring  back  the  venue.  When  the  rule 
speaks  of  a  special  order,  it  must  mean  an  order  founded  upon  an 
affidavit  of  the  special  circumstances.  The  mere  formal  affidavit, 
*fi(Ul  *accor^ing  to  my  present  impression,  does  not  comply  with  the 
J  new  practice.  I  think  the  application  should  be  made  upon  an 
affidavit  of  the  special  circumstances,  and  after  issue  joined.  I  think 
there  is  no  foundation  for  the  suggestion  that  the  plaintiff  is  estopped 
by  his  supposed  acquiescence  in  my  Brother  Piatt's  order,  from  now 
applying  to  rescind  it.  My  Brother  Maule  seems  to  have  treated  the 
application  to  him  as  an  appeal  from  my  Brother  Piatt's  order.  I 
think  the  rule  should  be  made  absolute  to  rescind  that  order. 
The  rest  of  the  court  concurring, 

Rule  absolute  accordingly  .(a) 

(a)  The  rule  suggested  in  the  principal  ease  having  been  qualified  by  the  two  following  casts, 
it  has  been  thought  conrenient  to  insert  them  here. 
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Whero  a  defendant  is  under  terms  to  take  ahort  notice  of  trial,  he  cannot  more  to  change  the 
venue,  upon  the  common  affidavit. 

Nor  upon  an  affidavit  merely  stating,  in  addition  to  the  usual  allegation  that  "the  plaintiff's 
cause  of  action,  if  any,  arose  in  the  county  of  W.  (to  which  it  was  sought  to  change  the 
venue),  and  not  in  H.  (the  original  county),  or  elsewhere  out  of  the  said  county  of  W.," — thai 
both  parties,  and  the  witnesses  on  both  sides,  reside  in  the  county  to  whioh  it  ia  sought  to 
change  the  venue. 

The  declaration  (for  goods  sold  and  delivered,  goods  bargained  and 
sold,  and  money  found  due  upon  an  account  stated)  in  this  case  waB 
delivered  on  the  29th  of  October,  the  venue  being  laid  in  Middlesex. 
On  (he  7th  of  November,  an  order  was  made  by  Williams,  J.,  giving 
the  defendant  four  days  time  to  plead,  « pleading  issuably,  rejoining 
gratis,  and  taking  short  notice  of  trial,  if  necessary,  for  the  sitting  after 
this  term." 

On  the  8th,  the  defendant  took  out  a  summons  calling  upon  the 
plaintiff  to  show  cause  why  the  venue  should  not  be  changed  from  Mid- 
*fiO  VI  dlesex  *°  the  Warwick  division  *of  the  county  of  Warwick.  This 
-*  summons  came  on  for  hearing  before  Cresswell,  J.,  on  the  10th, 
when  it  was  sought  on  the  defendant's  part  to  support  it  by  an  affidavit 
"  that  the  plaintiff's  cause  of  action,  if  any,  arose  in  the  county  of 
Warwick,  and  not  in  the  county  of  Middlesex,  or  elsewhere  out  of  the 
said  county  of  Warwick ;  and  that  the  defendant  and  the  plaintiff,  and 
all  the  witnesses  in  this  case,  as  well  on  the  part  of  him  the  defendant, 
as  (to  the  best  of  the  deponent's  knowledge  and  belief)  of  the  plaintiff, 
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reside  in  the  said  county  of  Warwick."  The  learned  judge,  however, 
declined  to  make  any  order,  on  the  ground  that  the  defendant  was  under 
terms  to  take  short  notice  of  trial  for  the  sittings  after  this  term. 

On  the  11th  of  June,  the  defendant  pleaded  never  indebted,  and  on 
the  12th  the  plaintiff  delivered  the  issue,  with  a  notice  of  trial  for  the 
sittings  after  term.     On  the  15th, 

Manisty  moved,  upon  the  affidavit  used  at  chambers,  for  a  rule  nisi 
to  change*,  the  venue  from  Middlesex  to  the  Warwick  division  of  the 
county  of  Warwick.  [Jbrvis,  C.  J. — If  my  Brother  Cresswell  exer- 
cised his  discretion,  we  cannot  interfere.  If  you  wish  to  review  his 
decision,  you  must  come  prepared  with  an  affidavit  of  what  passed 
before  him.]  The  required  affidavit  having  been  produced,  Manisty 
referred  to  De  Rothschild  v.  Shilston,  8  Exch.  503,  f  where  the  rule  on 
this  subject  is  thus  stated  by  Pollock,  C.  B. : — «  The  general  rule  on 
this  subject  may  be  thus  stated ;  and  we  may  say  that  we  believe  it 
may  be  taken  as  the  general  opinion  of  all  the  judges.  The  applica- 
tion for  this  purpose  may  be  made  either  before  or  after  issue  joined, 
as  may  be  most  convenient  to  the  parties  in  the  proper  conduct  of  the 
cause.  If  the  application  be  made  either  before  or  after  issue  joined, 
it  is  requisite  that  the  party  applying  should  *state  in  his  affida-  r#fi/w> 
vit  all  the  circumstances  on  which  he  means  to  rely.  He  will  *- 
not  be  allowed  to  add  to  or  amend  his  case  when  cause  is  shown.  It 
will  be  sufficient,  however,  for  him  to  rely  on  the  fact  that  the  whole 
cause  of  action  arose  in  the  county  to  which  he  desires  to  change  the 
venue;  but,  if  he  does  so,  he  may  be  answered  by  any  affidavits 
negativing  this  fact,  or  showing  that  the  cause  may  be  more  conveniently 
tried  in  the  county  where  the  venue  is  laid.  If  made  after  issue  joined, 
the  affidavits  in  support  of  the  application  must  show  that  the  issues 
joined  may  be  more  conveniently  tried  in  the  county  to  which  the  party 
applying  proposes  to  change  the  venue.  Of  course,  these  affidavits 
are  open  to  an  answer  by  the  other  party.  In  all  these  cases,  the 
court  or  judge  will  decide,  after  hearing  both  sides,  whether  the  venue 
is  to  remain,  or  be  changed  as  prayed,  or  be  laid  in  some  third  county, 
according  to  its  discretion,  "(a)    [Jebvis,  C.  J. — Here,  you  are  under 

(a)  The  learned  reporters  add  the  following  note : — "  His  lordship  also  stated,  that  a  com- 
mittee of  the  judges,  to  whom  the  subject  had  been  referred,  had  drawn  np  the  following 
report: — 

"  *  First,  that,  in  their  opinion,  it  is  more  convenient,  as  a  general  rale,  that  the  application  to 
change  the  venue  by  rule  or  summons  may  be  made  be/or*  issue  joined :  provided  that  this  shall 
not  prejudice  either  party  from  applying  after  issue  is  joined,  to  lay  the  venue  in  another  county, 
if  it  shall  appear  that  it  may  be  more  conveniently  tried  in  such  county.' 

" '  Secondly,  that  a  defendant,  in  his  affidavit  to  obtain  a  rule  nisi  to  change  the  venue,  or  in 
support  of  a  summons  for  that  purpose,  fa/or*  i—m  is  joined,  should  state  all  the  circumstances 
on  which  he  means  to  rely  as  the  ground  for  the  change  of  the  venue ;  but  that  he  may,  if  he 
pleases,  rely  only  on  the  fact  that  the  cause  of  action  arose  in  the  oounty  to  which  he  seeks  to 
have  the  venue  changed,  whieh  ground  shall  be  deemed  sufficient,  unless  the  plaintiff  shows  that 
the  cause  may  be  more  conveniently  tried  in  the  county  in  which  it  was  originally  laid,  or  other 
good  reason  why  the  venue  should  not  be  changed. 

(Signed)  «'J.  Parkb. 

**  "'W.  WlGHTMAK.,M 


606  CLULEE  v.  BRADLEY.    E.  T.  1853. 

terms.  I  understand  all  the  judges  of  the  Court  of  Exchequer  to  be 
i  *£si7*i  of  opinion  that  that  is  *an  answer  to  the  application  upon  the 
J  common  affidavit.]  That  brings  it  back  to  the  old  practice. 
My  affidavit  shows,  not  only  that  the  whole  cause  of  action  arose  in 
Warwickshire,  but  that  all  the  witnesses,  the  plaintiff's  as  well  as  the 
defendant's,  reside  in  that  county. 

A  rule  nisi  having  been  granted, 

Phipson  showed  cause. — The  decision  of  the  learned  judge  was  cor- 
rect, and  this  rule  must  be  discharged.  The  affidavit  upon  which  it  is 
obtained  is  the  common  affidavit,  save  that  it  contains  some  additional 
matter  which  in  reality  amounts  to  nothing,  viz.,  that  the  defendant 
and  the  plaintiff,  and  all  the  witnesses,  as  well  on  the  part  of  the  de- 
fendant, as  (to  the  best  of  the  deponent's  knowledge  and  belief)  of  the 
plaintiff,  reside  in  the  county  to  which  the  venue  is  sought  to  be  changed. 
Formerly,  it  was  settled  that  the  venue  could  not  be  changed  upon  the 
common  affidavit,  after  an  undertaking  to  plead  issuably  and  take  short 
notice  of  trial :  but  probably  the  defendant  might  have  made  such  an 
application,  after  issue  joined,  upon  an  affidavit  disclosing  special  grounds 
for  it.  There  was  no  express  authority  for  this  latter  position :  but  it 
is  conceived  that  the  practice  was  so,  though  there  are  two  cases  of 
Tonks  v.  Fisher,  2  Dowl.  P.  C.  22,  and  Haythorn  v.  Bush,  2  Dowl.  P.  C. 
240,  which  rather  look  the  other  way.  In  both  those  cases,  an  affidavit 
in  terms  almost  the  same  as  here  was  held  to  amount  to  no  more  than 
the  common  affidavit.  [Williams,  J. — In  those  cases,  the  application 
was  made  too  soon  to  entitle  the  party  to  rely  upon  the  special  circum- 
stances.] The  probable  origin  of  this  practice  will  be  found  in  Hunter 
v.  Gray,  Barnes,  493,  where  it  is  said  that,  "  though  the  having  ob- 
tained an  order  for  time  to  plead,  generally  speaking,  is  no  hindrance 
to  the  changing  of  a  venue,  yet,  if  the  defendant  will  consent  to  take 
*hOftl  not^ce  °f  tTibl  in  the  *county  where  the  action  is  originally  laid, 
-*  that  consent  shall  bind  him :  had  the  judge  been  informed  of  the 
defendant's  intention  to  move  to  change  the  venue,  he  would  have  made 
his  order  without  prejudice  to  such  motion"  Assuming  the  practice  to 
have  been  as  above  stated,  does  the  18th  rule  of  Hilary  Term,  1853, — 
which  provides  that  "  no  venue  shall  be  changed  without  a  special  order 
of  the  court  or  a  judge,  unless  by  consent  of  the  parties," — make  any 
difference  in  this  respect  ?  How  is  the  special  order  to  be  obtained  ? 
In  De  Rothschild  v.  Shilston,  8  Exch.  503,  f  the  application  was  made 
upon  the  common  affidavit,  and  before  issue  joined.  The  order  there 
was  made  by  Piatt,  B. ;  and  the  court  held  that  it  was  rightly  made : 
but  they  go  on  to  say,  that,  "  the  party  applying  should  state  in  his 
affidavit  all  the  circumstances  on  which  he  means  to  rely."  "It  will 
be  sufficient,  however,"  they  further  say,  "for  him  to  rely  on  the  fact 
that  the  whole  cause  of  action  arose  in  the  county  to  which  he  desires 
to  change  the  venue ;  but,  if  he  does  so,  he  may  be  answered  by  any 
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affidavits  negativing  this  fact,  or  showing  that  the  cause  may  be  more 
conveniently  tried  in  the  county  where  the  venue  is  laid."  As  a  com- 
mon affidavit,  this  is  clearly  too  late,  being  after  time  taken  to  plead, 
on  terms :  and,  as  a  special  affidavit,  it  is  insufficient.  [Maule,  J. — 
The  new  rule  says,  in  effect,  that  a  party  shall  not  get  an  order  to 
change  the  venue,  without  giving  the  other  side  an  opportunity  to  an- 
swer the  application, — the  object  being,  to  obviate  the  necessity  of 
resorting  to  the  clumsy  expedient  of  bringing  back  the  venue,  upon  an 
undertaking  to  give  material  evidence  in  the  county  where  it  was  origi- 
nally laid.  Williams,  J. — This  rule  would  not  have  been  granted  upon 
the  common  affidavit  only.]  The  special  ground  here  is  clearly  insuffi- 
cient :  it  ought  to  show  the  general  ground  of  the  defence,  and  that 
the  defendant  will  call  witnesses :  it  ^should  show  that  the  pre-  r*fi/m 
ponderance  of  convenience  in  having  the  cause  tried  in  the  county  *• 
to  which  it  is  sought  to  carry  it,  is  great :  and,  though  Littlcdale,  J., 
doubted  the  necessity  of  that,  in  most  of  the  cases  there  was  an  affi- 
davit of  merits.  In  Grompton  v.  Stewart,  2  C.  &  J.  473,  f  which  was 
an  action  of  covenant  upon  a  mortgage-deed,  Bayley,  B.,  said :  "  The 
venue  cannot  in  such  a  case  be  changed  upon  the  usual  affidavit;  and, 
in  order  to  lay  a  ground  for  a  special  application,  with  a  view  to  save 
the  expense  of  bringing  witnesses  from  a  distance,  the  defendant  should 
show  by  affidavit  that  it  will  be  necessary  for  him  to  call  witnesses  to 
prove  a  defence."  So,  in  Tonks  v.  Fisher,  2  Dowl.  P.  C.  22,  where 
the  affidavit  stated  that  the  cause  of  action  arose  in  Warwickshire,  and 
that  all  the  witnesses  resided  there,  Bayley,  B.,  said :  "  You  do  not 
say  that  there  are  any."  In  Parmeter  v.  Otway,  3  Dowl.  P.  C.  66,  the 
affidavit  was  like  this;  and  Littledale,  J.,  says:  " According  to  the 
late  cases,  a  great  deal  more  particularity  than  formerly  appears  to  be 
required.  I  do  not  think,  however,  it  is  very  distinctly  laid  down  that 
there  must  be  an  affidavit  of  merits.  /  On  the  authority,  however,  of 
Ladbury  v.  Richards,  7  J.  B.  Moore,  82  (E.  C.  L.  R.  vol.  17),  I  think 
the  proposed  defence  intended  to  be  set  up  ought  to  be  fully  disclosed. 
Unless  that  is  done,  I  think  sufficient  is  not  shown  by  the  defendant  to 
entitle  him  to  change  the  venue.  I  think  on  that  ground  alone  the 
rule  ought  not  to  be  made  absolute.  It  seems  to  me  to  have  been 
required  by  the  court,  in  some  of  the  cases,  that  the  defendant  should 
swear  that  he  means  to  examine  witnesses.  I  doubt  very  much  whe- 
ther that  is  necessary.  I  think  that  it  is  sufficient  if  the  ground  of  his 
defence  is  fully  disclosed."  In  Thornhill  v.  Oastler,  7  Scott,  272,  the 
defendant  sought  to  change  the  venue  from  London  to  Yorkshire,  upon 
an  affidavit  stating,  that,  in  order  to  establish  a  set-off  which  he  had 
pleaded,  *it  would  be  necessary  to  unravel  accounts  of  eighteen  r*f  ia 
years'  standing,  that  he  had  sixty  witnesses  to  subpoena,  all  of  L 
whom  resided  in  Yorkshire,  and  that  a  trial  in  London  would  occasion 
an  additional  expense  to  him  of  more  than  2002. :  but  Tindal,  C.  J., 

VOL.  XIII.- 
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said:  "  The  plaintiff's  right,  in  a  transitory  action,  to  laj  the  venue 
where  he  pleases,  is  undoubted ;  and,  before  we  deprive  him  of  it,  we 
must  be  clearly  satisfied  that  justice  cannot  be  done  between  the  parties 
unless  we  do  so :  the  preponderance  of  convenience  must  be  very  great 
indeed.  I  never  heard  an  application  of  this  sort  made  without  some- 
thing more  specific  than  appears  here."  [Talfourd,  J. — At  the  pre- 
sent day,  it  may  be  cheaper  to  try  by  Warwickshire  witnesses  in  London 
than  in  Warwick.]  Can  it  be  said  that  a  special  affidavit  which  was 
bad  under  the  old  practice,  is  good  now  ?  [Williams,  J. — Unanswered, 
the  present  affidavit  shows  that  Warwickshire  is  the  legitimate  place  of 
trial  for  this  case.]  Parmeter  v.  Otway  answers  that.  In  Huns  v. 
Pawlett,  5  C.  B.  806  (E.  C.  L.  R.  vol.  57),  there  was  a  very  special 
affidavit ;  but  Wilde,  0.  J.,  said :  "  The  defendant  must  have  been  fully 
apprised,  when  the  declaration  came  to  his  hands,  of  the  nature  of  the 
plaintiff's  demand  against  him.  He  had  then  all  the  information  neces- 
sary to  enable  him  to  judge  whether  or  not  it  would  be  proper  to  move 
to  change  the  venue.  Instead  of  adopting  the  ordinary  course,  he 
obtains  two  several  orders  for  time  to  plead,  and  now,  at  the  eleventh 
hour,  comes  for  leave  to  change  the  venue  on  special  grounds, — the 
effect,  of  which,  if  successful,  would  be,  to  postpone  the  trial  of  the 
cause  until  July  or  August  next.  To  justify  this,  he  should  at  least 
show  circumstances  that  reasonably  entitle  him  to  what  he  asks.  All 
he  states  is,  that,  all  the  material  and  necessary  witnesses  on  his  be- 
half,— which  may  be  one  only, — reside  in  the  county  of  Cambridge. 
^fil  -  -.  For  anything  that  appears,  the  plaintiff  may  have  many  *wit- 
-*  nesses  in  or  near  London.  The  defendant  was  bound  to  show  a 
manifest  preponderance  of  convenience  in  trying  the  cause  in  the  county 
to  which  he  seeks  to  remove  the  venue.  In  this  respect,  his  affidavit 
is  deficient :  and  therefore  I  think  his  rule  must  be  discharged."  In 
Smallcombe  v.  Williams,  7  C.  B.  77  (E.  C.  L.  R.  vol.  62),  where  the 
venue  had  been  changed,  at  the  instance  of  the  defendant,  upon  the 
common  affidavit,  from  Gloucestershire  to  Bristol,  and  restored  to 
Gloucestershire  without  an  undertaking  to  give  material  evidence  there, 
-  -the  court  refused  to  change  it  to  Bristol,  upon  an  affidavit  that  the 
cause  of  action  arose  wholly  in  the  latter  place,  that  the  witnesses  the 
defendant  would  produce  at  the  trial  were  very  numerous,  and  all  resi- 
dent in  Bristol,  and  that  the  plaintiff  was  a  person  in  indigent  circum- 
stances, and  unable  to  pay  costs  if  she  failed  to  obtain  a  verdict.  The 
court  there  said :  "  Tou  are  bound  to  show  some  manifest  inconvenience 
that  would  result  from  trying  the  cause  at  Gloucester.  Your  affidavits 
do  not  state  the  number  of  your  witnesses ;  and,  non  assumpsit  being 
the  only  plea,  there  cannot  possibly  be  many  necessary.  Besides, 
Gloucester  is  now  only  about  an  hour  or  an  hour  and  a  half's  journey 
from  Bristol."    And,  in  the  recent  case  of  Ramsden  v.  Skipp,  ante, 
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p.  601,  this  court  held  that  the  application  to  change  the  venue  under 
the  new  rule  must  be  founded  upon  a  special  affidavit. 

Manisty,  in  support  of  his  rule. — It  is  not  contended  that  the  affidavit 
in  this  case  would  have  been  sufficient,  under  the  ancient  practice,  to 
sustain  an  application  to  change  the  venue  after  issue  joined.  Great 
particularity  was  required  in  such  cases,  the  parties  being  supposed  to 
know  the  precise  position  they  would  be  in  at  the  trial.  The  position 
this  defendant  stands  in  is  this :  he  had  by  the  common  law  a  right  to 
have  his  cause  tried  in  the  county  where  the  cause  of  action  arose. 
Issue  was  not  *joined.  When,  therefore,  the  defendant  was  r*filo 
before  Cresswell,  J.,  he  was  in  the  position  of  a  party  having  a  *■ 
common-law  right  to  change  the  venue  to  Warwickshire.  All  question 
about  special  grounds  for  the  application  may  be  thrown  out  of  con- 
sideration. Since  the  new  rule  of  Hilary  Term,  1853,  there  is  no 
longer  a  common  order  to  change  the  venue.  There  are  now  two  modes 
of  procedure, — the  one,  a  special  application,  founded  upon  the  common 
affidavit, — the  other,  a  special  application,  founded  upon  a  special  affi- 
davit. Either  may,  it  seems,  be  made  as  well  before  as  after  issue 
joined,  according  to  the  rule  propounded  by  the  Court  of  Exchequer. 
No  summons  for  time  to  plead  is  now  issued  with  the  words  "without 
prejudice  to  an  application  to  change  the  venue"  in  it.  [Maule,  J. — I 
have  repeatedly  struck  out  those  words.]  The  present  affidavit, 
unanswered,  is  clearly  sufficient  to  support  the  application,  even  upon 
special  grounds.     [Maule,  J. — The  undertaking  is  a  good  answer.] 

Maule,  J.  (a) — I  cannot  feel  the  smallest  doubt  or  difficulty  in  this 
case.  There  is  no  foundation  whatever  for  the  supposition  that  the  new 
rule,  which  is  negative  in  terms, — "  no  venue  shall  be  changed  without  a 
special  order  of  the  court  or  a  judge,"— deprives  the  undertaking  of  the 
defendant  to  take  short  notice  of  trial  for  the  particular  sittings,  of  all 
effect.  This  is  an  application  by  a  defendant  who  has  entered  into  that 
undertaking,  to  change  the  venue  from  Middlesex  to  Warwickshire,  on 
the  ground  that  the  plaintiff's  cause  of  action,  if  any,  arose  in  the  county 
of  Warwick,  and  not  in  the  county  of  Middlesex,  or  elsewhere  out  of 
the  county  of  Warwick.  The  fact  that  the  cause  of  action  wholly  arose 
in  Warwick,  gave  the  defendant  a  common-law  *right  to  have  the  r+fi-  ~ 
cause  tried  in  that  county.  But  he  has  parted  with  that  right,  "• 
by  having  agreed,  as  the  condition  upon  which  he  was  to  have  time 
allowed  him  to  plead,  to  take  short  notice  of  trial  for  the  sittings  in 
Middlesex.  This  affidavit  has  very  properly  been  treated  by  the 
defendant's  counsel  as  the  common  affidavit ;  for,  substantially,  it  states 
nothing  more  than  the  common  affidavit.  With  respect  to  the  witnesses 
all  residing  in  Warwickshire, — the  defendant  does  not  state  that  there 
are  any  witnesses :  nor  does  he  state  what  the  proposed  defence  is,  or 
one  single  circumstance  to  lead  us  to  believe  that  the  cause  could  be 

(a)  Jebyis,  C.  J.,  wu  absent,  on  account  of  indisposition. 
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better,  or  more  conveniently,  or  more  cheaply,  tried  in  Warwickshire 
than  in  Middlesex.  The  probability  is  that  it  would  be  much  more  con- 
venient, and  to  the  interest  of  both  parties,  that  the  trial  should  take 
place  here.     The  rule  must  be  discharged. 

Williams,  J. — I  am  of  the  same  opinion.  It  has  been  sufficiently 
decided  that  a  defendant  who  is  under  terms  to  take  short  notice  of  trial, 
cannot  apply  to  change  the  venue  upon  the  common  affidavit.  It  is  said 
that  so  to  decide  will  operate  hardship,  because  it  is  not  usual  now  to 
insert  in  the  order  for  time  to  plead,  the  words  "  without  prejudice  to  an 
application  to  change  the  venue."  That  assumes  that  that  clause  may 
be  put  in  at  the  volition  of  the  party.  I  for  one  would  not  allow  a  sum* 
mens  to  be  issued  in  that  form.  I  see  no  hardship  in  holding  that  a 
defendant  who  has  obtained  time  to  plead,  upon  an  undertaking  to 
accept  short  notice  of  trial,  should  be  thereby  precluded  from  moving  to 
change  the  venue  upon  the  common  affidavit,  and  so  evade  the  bargain 
he  has  entered  into.  The  practice,  which  I  believe  to  be  well  established 
already,  must  be  confirmed  by  our  decision. 

♦6141  *Talfourd,  J. — I  am  entirely  of  the  Bame  opinion.  I  am 
J  glad  that  the  defendant's  counsel  has  enabled  us  to  decide  this 
case  upon  the  simple  ground  upon  which  my  learned  Brothers  have  put 
it.  The  undertaking  to  take  short  notice  of  trial  for  the  sittings  in 
Middlesex,  is  clearly  a  sufficient  answer  to  the  application  founded  upon 
the  common  affidavit.  Rule  discharged,  with  costs. 


BEGG  v.  FORBES  and  Another.    June  24, 1854. 

A  judge  at  chambers  haying  made  an  order  to  change  the  venue  from  Middlesex  to  London, 
upon  an  affidavit  stating  that  the  action  was  brought  for  alleged  breach  of  duty  on  the  part  of 
the  defendants  as  the  plaintiff's  agent  in  the  sale  of  indigo,  that  the  sale  took  place  in  London, 
that  the  cause  of  action,  if  any,  arose  there,  and  that,  in  the  judgment  and  belief  of  the  de- 
ponent, the  cause  ought  to  be  tried  by  a  jury  of  merchants  in  London, — the  court  refused  to 
disturb  it 

The  declaration  was  delivered  on  the  12th  of  December,  1853.  The 
defendants  pleaded  on  the  7th  of  February,  1854.  The  issue  was 
delivered  on  the  9th  of  March,  1854;  on  the  11th,  the  defendants 
obtained  a  rule  for  a  special  jury ;  and,  on  the  23d  of  May,  an  order 
was  made  by  Crowder,  J.,  at  Chambers  to  change  the  venue  from 
Middlesex  to  London.  The  affidavit  upon  which  the  order  was  founded, 
stated  "  that  the  action  was  brought  by  the  plaintiff  against  the  defend- 
ants for  an  alleged  breach  of  duty  on  the  part  of  the  defendants,  as 
agents  for  the  plaintiff,  in  the  sale  of  a  quantity  of  indigo ;  that  the 
sale  of  the  indigo  took  place  in  the  city  of  London ;  that  the  plaintiff's 
cause  of  action,  if  any,  arose  in  the  said  city  of  London,  and  not  in  the 
county  of  Middlesex ;  and  that,  in  the  deponent's  (defendants'  attorney) 
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judgment  and  belief,  this  cause  ought  to  be  tried  by  a  jury  of  merchant* 
in  the  city  of  London" 

Cooke,  on  a  former  day  in  this  term,  moved  for  a  rule  nisi  to  rescind 
the  order  of  Crowder,  J.,  and  to  restore  the  venue  to  Middlesex.  He 
produced  an  affidavit  *which  stated  "  that  counsel  had  advised  r#fi-  - 
that  there  was  some  doubt  whether  the  contract  out  of  which  the  *- 
action  arose  was  not  partly  made  abroad,  that  is  to  say,  in  British  India, 
where  the  plaintiff  resided ;  that  the  venue  was  laid  in  Middlesex :  and 
that,  in  the  deponent's  (plaintiff's  attorney's  clerk)  judgment  and  belief, 
this  case  ought  not  to  be  tried  by  a  jury  composed  exclusively  of 
merchants  in  the  city  of  London,  as  it  might  be  to  the  disadvantage  of 
the  plaintiff  that  such  issue  should  be  tried  by  a  jury  so  exclusively  com- 
posed of  merchants  of  the  city  of  London."  He  submitted  that  the 
application  upon  the  common  affidavit  was  too  late  after  issue  joined. 
He  referred  to  Ramsden  v.  Skipp,  antfe,  p.  601,  De  Rothschild  v. 
Shilston,  8  Exch.  503,f  and  Clulee  v.  Bradley,  ante,  p.  614.  [Jervis, 
C.  J. — In  Ramsden  v.  Skipp,  we  were  found  to  be  wrong.  Maule, 
J. — In  Clulee  t>.  Bradley,  the  defendant  was  under  terms  to  take  short 
notice  of  trial.  Were  the  defendants  under  terms  here  ?]  The  affidavit 
does  not  show  that  they  were.  [Maule,  J. — The  only  specialty  since 
the  new  rule,  is,  that  the  venue  cannot  be  changed  without  a  summons 
upon  which  the  other  side  may  be  heard.]  After  issue  joined,  the  appli- 
cation can  only  be,  as  under  the  old  practice,  upon  an  affidavit  disclosing 
special  circumstances.    A  rule  nisi  having  been  granted, 

Byles,  Serjt.,  now  showed  cause. — This  was  not  an  application 
founded  upon  the  common  affidavit :  it  omits  the  very  important  words, 
<<  and  not  elsewhere  out  of  the  city  of  London,"  and  contains  the  addi- 
tional allegation,  "  that,  in  the  deponent's  judgment,  the  cause  ought 
to  be  tried  by  a  jury  of  merchants  in  the  city  of  London,"  which, 
coupled  with  the  nature  of  the  action,  probably  inclined  the  learned 
judge's  mind  to  make  the  order.  [Crowder,  J. — I  certainly  thought 
that  the  action  would,  from  its  nature,  be  more  satisfactorily  tried  by 
a  jury  of  *merchants.]  Under  the  old  practice,  when  the  venue  r*61fi 
was  changed  upon  the  common  affidavit,  the  application  was  ** 
required  to  be  made  before  plea  pleaded ;  and  the  plaintiff  might  have 
the  venue  restored,  by  giving  an  undertaking  to  give  material  evidence 
in  the  county  where  the  venue  was  originally  laid.  Now,  by  the  new 
rule  of  Hilary  Term,  1853,  r.  18,  it  is  provided  that  "  no  venue  shall 
be  changed  without  a  special  order  of  the  court  or  a  judge,  unless  by 
consent  of  the  parties."  [Maule,  J. — That  rule  is  simply  prohibitory ; 
it  means  that  the  order  to  change  the  venue  shall  not  be  a  matter  of 
course,  but  after  a  summons  to  show  cause.]  The  affidavit  in  this  case 
is  framed  in  obedience  to  the  suggestion  contained  in  the  judgment  of 
the  Court  of  Exchequer  in  the  case  of  De  Rothschild  v.  Shilston,  8 
Exch.  503, f  that,  "  if  made  after  issue  joined,  the  affidavits  in  support 
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of  the  application  must  show  that  the  issues  joined  may  be  more  con- 
veniently tried  in  the  county  to  which  the  party  applying  proposes  to 
change  the  venae."  [Mauls,  J. — There  was  a  known  practice  prior  to 
the  new  rules  of  Hilary  Term,  1853.  What  is  there  in  those  rules  to 
alter  it  ?]  The  18th  rule,  already  referred  to,  which  requires  a  special 
order.  [Maule,  J. — What  is  a  special  order  ?]  One,  it  is  submitted, 
which  does  not  issue  as  a  matter  of  course.  [Mauls,  J. — However 
simple  and  common  the  affidavit  may  be,  if  the  order  is  made  in  pursu- 
ance of  a  summons,  upon  which  the  opposite  party  may  be  heard,  it  is 
a  special  order,  I  conceive.]  There  can  be  no  doubt  that  the  learned 
judge  had  jurisdiction  to  make  the  order.  [Jervts,  C.  J. — The  simple 
ground  of  the  motion  was,  that  the  order  was  improperly  made  upon 
the  "  common"  affidavit.] 

Cooke,  in  support  of  his  rule. — In  Glulee  v.  Bradley,  the  application 
to  change  the  venue  was  made  after  the  defendant  had  obtained  time 
to  plead,  upon  an  ^undertaking  to  accept  short  notice  of  trial 
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for  the  sittings  in  Middlesex ;  and  the  court  held  that  it  could 


not  be  supported  upon  an  affidavit  which  amounted  to  no  more  than  the 
common  affidavit.  Now,  in  this  case,  the  affidavit  contains  nothing  at 
all  approaching  to  what  this  court,  in  Thornhill  v.  Oastler,  7  Scott, 
272,  held  insufficient  to  support  a  special  application  to  change  the 
venue.  There  is  nothing  but  the  deponent's  belief  that  the  cause  will 
be  better  tried  by  a  London  jury.  [Crowder,  J. — I  acted  upon  my 
own  judgment,  having  the  pleadings  before  me,  and  not  upon  the  attor- 
ney's statement  of  his  judgment  and  belief.]  The  new  rule  has  not 
altered  the  practice  as  to  applications  to  change  the  venue  on  special 
grounds.  [Maule,  J. — Is  it  sufficiently  shown  here  that  the  trial  will 
be  more  conveniently  had  in  London  ?]  Unless  the  mere  fact  of  the 
cause  of  action  arising  out  of  a  sale  of  indigo  is  enough,  it  does  not 
appear.  The  mere  statement  of  the  cause  of  action,  and  the  judgment 
and  belief  of  the  attorney,  clearly  afford  no  sufficient  ground  for  chang- 
ing the  venue.  [Maule,  J, — If  the  court  or  the  judge  sees  that  the 
belief  is  well  founded,  there  can  be  no  very  great  danger  in  trusting 
them  with  the  power  to  act  upon  such  an  affidavit.] 

Jervis,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged,  with 
costs.  It  was  granted  upon  a  notion  that  the  order  to  change  the 
venue  was  obtained  upon  the  common  affidavit.  It  now  turns  out  that 
it  was  not  the  common  affidavit,  but  an  affidavit  which  satisfied  my 
Brother  Crowder,  seeing  the  nature  of  the  action,  that  it  would  be  more 
conveniently  tried  before  a  jury  of  London  merchants. 

The  rest  of  the  court  concurring, 

Rule  discharged,  with  costs. 
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•THE  CORK  AND  BANDON  RAILWAY  COMPANY  v.  r,ftia 
GOODB.    May  6.  L  WB 

In  debt  by  a  railway  company  on  the  8  £  9  Viot  o.  16,  a.  26,  for  arrears  due  on  calls,  the  defend* 
ant,  being  under  terms  to  plead  issoably,  pleaded  "  that  the  action  is  upon  contracts  without 
specialty,  and  the  alleged  causes  of  action  did  not,  nor  did  any  or  either  of  them,  accrue  within 
six  years  before  this  suit"  The  plaintifis  having  signed  judgment,  on  the  ground  that  this 
was  not  a  issuable  plea,— the  court  set  aside  the  judgment 

And,  held,  that  the  plea  was  not  improperly  described  in  the  abstract,  as  the  "statute  of 
limitations." 

This  was  an  action  of  debt,  for  calls.  The  declaration  stated,  that 
the  defendant  was  the  holder  of  thirty  shares  in  the  Cork  and  Bandon 
Railway  Company,  and  was  indebted  to  the  said  company  in  the  sum 
of  825Z.,  in  respect  of  nine  calls,  that  is  to  say,  seven  calls  of  21.  10*. 
each,  and  two  calls  of  57.  each,  upon  each  of  the  said  shares ;  whereby 
an  action  had  accrued  to  the  said  company,  by  virtue  of  the  "  Compa- 
nies clauses  consolidation  act,  1845,"  8  &  9  Vict.  c.  16,  and  the  "Cork 
and  Bandon  Railway  act,  1845,"  8  &  9  Vict.  c.  cxxii. ;  but  the  defend- 
ant had  not  paid  the  same  or  any  part  thereof:  And  also  for  money 
payable  by  the  defendant  to  the  said  company  for  interest  upon,  and 
for  the  forbearance  at  interest  by  the  said  company  to  the  defendant, 
at  his  request,  of  moneys  owing  from  the  defendant  to  the  said  com- 
pany :  And  for  money  found  to  be  dut  from  the  defendant  to  the  said 
company  on  an  account  stated  between  them :  And  the  said  company 
claim  1500Z. 

The  declaration  was  delivered  on  the  1st  of  April  last ;  and  the  de- 
fendant, being  under  terms  to  plead  issuably,  on  the  11th  obtained  an 
order  from  Piatt,  B.,  to  plead  several  matters,  which  in  the  abstract 
annexed  to  the  order  were  described  as  follows : — "  First,  never  indebted. 
Second,  statute  of  limitations.  Third,  that  the  defendant  was  not  the 
holder  of  the  shares.  Fourth,  that  the  shares  were  forfeited,  and  sold, 
for  non-payment  of  the  calls,  and  the  plaintiffs  received  from  the  pro- 
ceeds of  the  sale  sufficient  to  pay  the  calls,  interest,  and  expenses." 

♦On  the  12th  of  April,  the  following  pleas  were  delivered: — 


First, — that  the  defendant  never  was  indebted  as  alleged. 
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Secondly, — that  the  action  is  upon  contracts  without  specialty,  and  the 
alleged  causes  of  action  did  not,  nor  did  any  or  either  of  them,  accrue 
within  six  years  before  this  suit. 

Thirdly, — that  the  defendant  was  not,  at  the  time  of  the  making  of 
the  said  calls,  or  at  any  or  either  of  such  times,  the  holder  of  the  said 
shares  in  the  said  company,  or  of  any  or  either  of  them,  as  alleged. 

Fourthly, — that,  after  the  defendant  became  indebted  to  the  said 
company  for  the  said  calls,  the  said  shares  were  duly  declared  forfeited, 
and  that  the  said  forfeiture  was  confirmed,  and  that  the  said  forfeited 
shares  were  duly  sold  by  the  said  company,  and  that  the  said  company 
received  the  money  produced  by  the  said  sale,  and  that  the  said  money 
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so  received  was  sufficient  to  pay  the  said  calls,  and  all  arrears  of  calls 
then  due  on  the  said  shares,  and  the  interest  thereon  due  at  the  time 
of  the  said  sale,  and  the  expenses  attending  the  declaration  of  forfeiture 
and  sale  thereof;  and  that  the  interest  claimed  in  the  declaration  is  the 
said  interest  on  such  calls ;  and  that  the  money  found  to  be  due  upon 
accounts  stated  is  the  amount  of  such  calls  and  interest. 

On  the  18th  of  April,  the  plaintiffs  signed  judgment.  Qn  the  19th, 
the  defendant's  attorney  took  out  a  summons  calling  upon  the  plaintiffs9 
attorney  to  show  cause  why  the  judgment  should  not  be  set  aside  for 
irregularity,  upon  the  ground  that  it  had  been  signed  after  pleas  pleaded. 
This  summons  was  heard  before  Maule,  J.,  on  the  20th,  and  dismissed, 
with  costs,  on  the  ground  that  the  second  plea  was  not  issuable. 

Upon  an  affidavit  of  these  facts,  and  of  merits, 
*fi901  *  ^a^'  on  ft  f°rmer  day  in  this  term,  obtained  a  rule  nisi  to 
-"  set  aside  the  judgment,  and  to  rescind  the  order  of  Maule,  J. — 
He  referred  to  The  Tobacco-Pipe  Makers'  Company  v.  Loder,  20  Law 
Journ.  N.  S.,  Q.  B.  414,  where  it  was  held,  that  an  action  of  debt  for 
a  penalty  due  under  a  by-law  made  by  virtue  of  a  charter,  is  "  an  action 
of  debt  grounded  upon  a  contract  without  specialty,"  and  is  barred  by 
the  21  Jac.  1,  c.  16,  s.  3,  if  not  commenced  within  six  years  after  the 
penalty  becomes  due. 

ByleSy  Serjt.,  and  Beasley,  now  showed  cause. — This  is  an  action  of 
debt  founded  upon  the  26th  section  of  the  "  Companies  clauses  consoli- 
dation act,  1845,"  8  &  9  Vict.  c.  16,  which  enacts,  that,  "in  any  action 
or  suit  to  be  brought  by  the  company  against  any  shareholder,  to 
recover  any  money  due  for  any  call,  it  shall  not  be  necessary  to  set 
forth  the  special  matter,  but  it  shall  be  sufficient  for  the  company  to 
declare  that  the  defendant  is  the  holder  of  one  share  or  more  in  the 
company  (stating  the  number  of  shares),  and  is  indebted  to  the  company 
in  the  sum  of  money  to  which  the  calls  in  arrear  shall  amount,  in  respect 
of  one  call  or  more  upon  one  share  or  more  (stating  the  number  and 
amount  of  each  of  such  calls),  whereby  an  action  hath  accrued  to  the 
company,  by  virtue  of  this  and  the  special  act."  This  is  not  an  action 
"  grounded  upon  a  contract  without  specialty :"  it  is  an  action  on  a 
specialty, — a  special  action  upon  the  statute, — and  the  true  limitation 
is  twenty,  and  not  six  years.  [Williams,  J. — It  is  difficult  to  see  how 
to  reply  to  this  (second)  plea :  but,  can  you  sign  judgment  on  that 
ground  ?]  Not  if  it  be  a  fair  subject  of  question  by  demurrer.  [Jervis, 
C.  J. — The  26th  section  merely  gives  a  form  of  declaration.]  It  begins 
by  creating  the  liability,  and  then  gives  the  form  of  remedy.  The  case 
referred  to,  of  The  Tobacco-Pipe  Makers'  Company  v.  Loder,  is  quite 
♦6211  ^e8^e  t*"8  :  ^at  was  an  action  upon  a  *by-law,  upon  which 
J  assumpsit  might  be  maintained.  The  22d  section,  which  empowers 
the  company  to  make  calls,  creates  the  liability  in  the  shareholders  to 
pay  them.    [Jervis,  C.  J. — The  same  argument  would  apply  to  an  action 
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against  the  company  for  dividends  due  on  stock.  Could  you  say  that 
that  would  be  an  action  on  a  specialty  ?  Surely  this  is  not  the  mode 
of  calling  upon  us  to  decide  such  a  question  as  this.  The  matter 
must  be  palpably  plain  before  we  can  deprive  the  defendant  of  the 
opportunity  of  raising  the  point  properly.]  The  3  &  4  W.  4,  c.  42,  s. 
3,  it  is  submitted,  would  govern  this  case.  That  statute  limits  to 
twenty  years  "  actions  of  debt  for  rent  upon  an  indenture  of  demise,  or 
covenant  or  debt  upon  any  bond  or  other  specialty."  [Williams,  J. — 
That  means  "  other  specialty"  ejusdem  generis.]  The  same  words  are 
found  in  the  21  Jac.  1,  c.  16,  s.  3 ;  and  they  have  been  held  to  apply 
to  an  action  of  debt  on  the  statute  2  &  3  Ed.  6,  c.  13,  for  not  setting 
out  tithes :  Talory  v.  Jackson,  Cro.  Oar.  513 ;  Comyns's  Digest,  Temps 
(G.  15) ;  recognised  in  Earl  Spencer  v.  Swannell,  3  M.  &  W.  154.  f 
[Williams,  J. — So,  debt  for  an  escape  was  held  not  within  the  statute, 
because  not  founded  on  any  contract  or  lending:  Comyns's  Digest, 
Temps  (G.  15).(a)  Jbrvis,  0.  J. — You  have  entirely  satisfied  me  that 
we  ought  not  to  decide  the  question  upon  a  motion  of  this  sort.]  It 
clearly  is  a  very  embarrassing  plea.  The  course  of  pleading  since  the 
common  law  procedure  act,  15  &  16  Vict.  c.  76,  does  not  make  pleas 
issuable  which  were  not  so  before.  [Crbsswell,  J. — At  all  events, 
you  cannot  be  so  much  embarrassed  for  a  reply  as  you  would  have  been 
before.]  In  The  Tobacco-Pipe  Makers'  Company  v.  Loder,  Wightman, 
J.,  in  the  course  of  the  argument,  says, — "  The  fact  of  assumpsit  lying 
is  not  conclusive ;  for,  the  statute  of  James  does  not  apply  to  r*fioo 
♦debt  on  an  award  under  a  parol  submission,  where,  however,  *- 
assumpsit  would  lie." 

The  second  plea  is  clearly  not  a  plea  within  the  fair  meaning  of  the 
abstract.  By  asking  leave  to  plead  the  "  statute  of  limitations,"  it 
was  impossible  to  imagine  that  the  defendant  meant  to  bring  the  case 
within  the  statute  of  James. 

The  fourth  plea,  at  all  events,  is  not  an  issuable  plea.  [Jeryis,  C. 
J. — I  certainly  should  have  thought  that  the  more  vulnerable  one.] 
One  cannot  tell  whether  it  is  intended  as  a  special  plea  of  payment,  or 
set-off,  or  what.  It  is  probably  designed  to  raise  a  question  upon  the 
84  th  section  of  the  8  &9  Vict  c.  16,  which  provides  that  no  more 
shares,  in  the  case  of  a  forfeiture,  shall  be  sold  than  are  sufficient  for 
the  payment  of  the  arrears  of  calls,  and  interest.  The  plea  does  not 
allege  that  the  company  have  applied  the  money  in  any  way,  or  that 
they  received  it  before  action  brought;  but  only  that,  before  plea 
pleaded,  the  shares  were  forfeited  and  sold  by  the  company,  that  the 
company  received  the  produce  of  the  sale,  and  that  it  was  sufficient  to 
pay  the  calls,  and  all  arrears,  interest,  aud  expenses.  In  The  Great 
Northern  Railway  Company  v.  Kennedy,  4  Exch.  417,  425,  f  Parke, 
B.,  says,  that,  "  until  actual  satisfaction,  there  is  no  bar  to  an  action 

(a)  See  Jonei  v.  Pope,  1  Stand.  80. 

vol.  xm. — 51  2  l  2 
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for  the  amount  of  calls."  This  plea  shows  no  actual  satisfaction.  The 
company  are,  in  fact,  mortgagees  of  the  shares ;  and  they  are  suing  the 
mortgagor. . 

Udall,  in  support  of  his  rule. — This  is  not  an  action  upon  a  specialty, 
but  an  action  upon  a  contract  arising  out  of  the  statute.  In  The  Great 
North  of  England  Railway  Company  v.  Biddalph,  7  M.  &  W.  243,  f  the 
deed  was  set  out  in  the  declaration.  [He  was  proceeding  with  his 
argument,  when  he  was  stopped  by  the  court.] 
*62T1      *JBRVI9>  C.  J. — It  is  plain  that  both  sides  meant  to  raise  the  real 

,  ■*  question,  whether  this  is  an  action  upon  simple  contract,  or  an 
action  grounded  upon  a  specialty.  That  is  much  too  grave  a  matter 
to  be  disposed  of  upon  a  summary  motion  of  this  sort.  I  think  that 
the  judgment  must  be  set  aside.  I  can  give  no  reasons,  because  the 
point  is  one  of  so  much  nicety  that  it  requires  consideration  and  dis- 
cussion.    The  rule  will  be  absolute,  but  without  costs. 

Rule  absolute  accordingly.(a) 

(a)  The  second  plea  was  afterwards  held  bad  on  demurrer ;  the  court  saying,  that,  inasmuch 
aa  no  action  could  be  brought  by  the  company  against  one  of  its  own  members,  except  by  Tirtne 
of  the  statute,  this  was  an  action  "  grounded  upon  statute,"  and  therefore  the  proper  limitation 
was  not  six  years.    Vide  post,  Trinity  Term. 


In  the  Matter  of  an  Arbitration  between  MART  YOUNG  and 
JAMES  BULMAN  and  Another.    May  6. 

By  an  agreement  of  reference  between  A.,  B.,  and  C,  it  was  provided  that  "  the  costs  of  the 
reference,  and  of  the  award  to  be  made  in  pursuance  thereof,  including  a  reasonable  compensa- 
tion to  the  arbitrators  for  their  trouble,  shall  be  in  the  discretion  of  the  said  arbitrators,  or  any 
two  of  them,  who  shall  by  their  award  order  and  direct  by  whom,  to  whom,  and  in  what  propor- 
tion* and  manner  the  tame  shall  be  paid,"  The  arbitrators,  having  by  their  award  disposed  of 
the  matters  in  difference,  awarded  as  to  the  costs  as  follows : — "  that  the  said  A.,  B.,  and  ft, 
espectively  pay  for  the  attendance  of  his  and  her  own  witnesses,  and  that  the  other  costs  of 
the  said  reference,  and  of  this  our  award,  and  also  the  compensation  of  the  arbitrators,  be  paid 
by  the  said  A.,  B.,  and  C,  in  equal  proportions :" — Held,  that  the  costs  were  sufficiently  disposed 
of  by  this  direotion. 

By  articles  of  agreement,  bearing  date  the  25th  of  September,  1852, 
made  between  Mary  Young  of  the  first  part,  James  Bulman  of  the 
second  part,  and  John  Dennison  of  the  third  part, — reciting,  that  dis- 
putes and  differences  had  arisen  and  were  pending  between  the  said 
parties  thereto  touching  the  liability  of  the  said  John  Dennison  and  of 
the  said  James  Bulman,  or  one  of  them,  to  make  compensation  to  the 
*fi241  8a^  ^ary  ^oun&  *f°r  ^e  P"ce  and  value  of  a  horse  of  the  said 
-J  Mary  Young  which  had  been  hired  by  the  said  James  Bulman, 
and  which  died  in  April  last,  in  consequence,  as  was  alleged  by  the  said 
Mary  Young,  of  injuries  occasioned  to  the  said  horse  whilst  being  driven 
by  the  said  James  Bulman  between  Wigton  and  Carlisle ;  and  that  the 
said  James  Bulman  alleged  that  the  said  injuries  were  occasioned  by 
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the  servant  of  the  said  John  Dennison,  carelessly,  negligently,  and 
unlawfully  driving  a  horse  and  cart  of  the  said  John  Dennison  against 
the  said  horse  of  the  said  Mary  Young,  which  the  said  John  Denni- 
son denied;  and  also  touching  and  concerning  the  payment  and 
amount  of  the  loss  and  expense  consequent  upon  or  arising  out  of  the 
death  of  the  said  horse,  part  of  which  were  claimed  by  the  said  Mary 
Young,  and  part  by  the  said  James  Bulman,  and  which  the  said  John 
Dennison  denied  his  liability  to  pay ;  and  that,  in  order  to  put  an  end 
to  the  said  differences  and  disputes,  and  to  obtain  an  amicable  adjust- 
ment thereof,  the  said  parties  thereto  had  respectively  agreed  to  refer  the 
same  to  the  award,  arbitrament,  final  end,  and  determination  of  Joseph 
Hayton  and  Daniel  Sewell,  and  to  such  third  person  as  should  be  chosen 
or  agreed  upon  by  the  said  Joseph  Hayton  and  Daniel  Sewell,  before 
proceeding  on  the  said  reference,  to  arbitrate,  adjudge,  and  determine 
jointly  with  them  of  and  concerning  the  said  matters  in  difference,  in 
manner  thereinafter  mentioned, — the  parties  agreed  to  obey,  abide  by, 
and  perform  the  award  of  the  said  Joseph  Hayton  and  Daniel  Sewell 
and  of  such  third  person  as  should  be  chosen  by  them  to  arbitrate, 
adjudge,  and  determine,  jointly  with  them  as  aforesaid,  or  any  two  of 
them,  of  and  concerning  all  the  said  matters  in  difference  between  the 
said  parties  thereto :  "  the  costs  of  the  said  reference,  and  of  the  award 
to  be  made  in  pursuance  thereof,  including  a  reasonable  compensation 
to  the  said  arbitrators  *for  their  trouble,  should  be  in  the  discre-  r+not> 
tion  of  the  said  arbitrators  or  any  two  of  them ;  who  should  by  *- 
their  award  order  and  direct  by  whom  and  to  whom,  and  in  what  pro- 
portions and  manner  the  same  should  be  paid." 

Sewell  and  Hayton,  by  endorsement  on  the  articles  of  agreement, 
appointed  one  John  Nicholson  to  be  the  third  arbitrator. 

The  award  was  made  by  Sewell  and  Nicholson  on  the  26th  of  March, 
1853.  It  began  by  reciting  "  that  the  parties  to  the  said  recited  arti- 
cles of  agreement,  and  their  witnesses,  attended  before  the  said  Daniel 
Sewell,  Joseph  Hayton,  and  John  Nicholson,  and  were  examined  of  and 
concerning  the  said  disputes  and  differences  between  them  the  said  par- 
ties." It  then  proceeded  to  state  that  they  <<  the  said  Daniel  Sewell 
and  John  Nicholson,  having  taken  upon  them  the  burthen  of  the  said 
reference,  and  having  examined  all  such  witnesses  as  were  produced 
before  them  by  the  said  parties  respectively,  and  having  fully  weighed 
and  considered  all  the  allegations,  proofs,  and  vouchers  made  and  pro- 
duced before  them,  and  having  duly  weighed  the  matters  so  in  difference 
referred  as  aforesaid,9'  did  order,  arbitrate,  adjudge,  and  determine  that 
Mary  Young  be  allowed  101.  as  the  price  and  value  of  the  horse,  to  be 
paid  in  equal  proportions  by  Bulman  and  Dennison ;  that  the  several 
sums  of  42.  16*.  6d.9 11.  0«.  6<Z.,  and  13*.,  respectively  due  to  Thomas 
Brockbank,  William  Carlisle,  and  Elizabeth  Bell,  be  also  paid  in  equal 
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proportions  by  Bulman  and  Dennison ;  that  the  several  sums  of  10/., 
42.  16*.  6d.,  11.  0«.  6d.9  and  13*.,  should  be  taken  to  satisfy  the  price 
and  value  of  the  said  horse,  and  all  damages,  loss,  and  expenses  conse- 
quent upon  or  arising  out  of  the  death  of  the  said  horse ;  that  the  sum 
of  32.  5*.  7d.  due  to  Joseph  Simpson,  innkeeper,  at  whose  house  the 
arbitrators  met,  be  also  paid  in  equal  proportions  by  Bulman  and  Den- 
*fi2fn  n*son  >  *bat  the  said  *Mary  Young,  James  Bulman,  and  John 
-*  Dennison,  respectively,  pay  for  the  attendance  of  his  and  her 
own  witnesses ;  and  "  that  the  other  costs  of  the  said  reference,  and  of 
that  their  award,  and  also  the  compensation  of  the  arbitrators,  be  paid 
by  the  said  Mary  Young,  James  Bulman,  and  John  Dennison,  in  equal 
proportions. 

Atherton  now  moved  to  set  aside  the  award,  on  the  ground  that  the 
arbitrators  had  failed  to  exercise  their  power  in  respect  of  the  costs  of 
the  reference  and  award,  and  consequently  that  the  award  was  not  a 
final  adjustment  of  the  differences  between  the  parties ;  there  being  no 
direction  as  to  the  time,  the  place,  the  manner,  and  the  person  to  whom 
those  costs  were  to  be  paid.  [Cresswell,  J. — The  costs  are  to  be  paid 
down,  or  within  a  reasonable  time.]  To  whom  ?  [Cresswell,  J. — To 
either  of  the  arbitrators  who  made  the  award.]  Is  each  party  to  pay 
a  third  to  the  arbitrators  ?  or  is  one  to  pay  the  whole,  and  recover  a 
third  from  each  of  the  other  two  ?  [Jervis,  C.  J. — Does  not  the  award 
by  necessary  implication  say  that  each  shall  pay  his  or  her  share  to  the 
arbitrators  or  to  either  of  them  ?]  In  Morgan  v.  Smith,  1  Dowl.  N.  S. 
617,  where  a  cause  was  referred  by  order  of  nisi  prius,  « the  costs  of 
the  cause  to  abide  the  event,  the  costs  of  the  reference  and  award  to 
be  in  the  discretion  of  the  arbitrator,  who  shall  ascertain  the  same," 
it  was  held  that  the  arbitrator  was  bound  to  determine  the  amount  of 
the  costs  of  the  reference  and  award.  And  Alderson,  B.,  said:  "The 
submission  is,  that  he  should  determine  all  matters  referred  to  him,  and 
he  has  not  done  so." 

Jervis,  C.  J. — The  arbitrators  have  sufficiently  explained  that  the 
costs  are  to  be  paid  by  the  three  parties  in  equal  proportions, — which 
means  that  each  shall  pay  one  third  to  them  the  arbitrators,  or  either 
of  them. 

♦6271  * Atherton  then  produced  an  affidavit  from  Hayton,  one  of  the 
-*  arbitrators,  which  stated,  that  the  three  arbitrators  held  two 
meetings  in  January,  1853,  and  took  evidence ;  that,  on  the  24th  of 
February,  the  three  again  met,  and,  after  going  into  the  evidence, 
Nicholson  intimated  his  intention  to  consult  an  attorney  as  to  a  point 
of  law  which  had  arisen  out  of  the  evidence ;  that  he  afterwards  re- 
ceived two  letters  from  Nicholson  suggesting  a  course  of  decision ;  and 
that  Sewell  and  Nicholson  proceeded  to  make  their  award,  without  the 
concurrence  of  the  deponent. 

Jervis,  C.  J. — We  cannot  infer  that  Hayton  did  not  know  of  the 
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time  and  place  of  the  intended  meeting.     And,  if  he  did  not  choose  to 
attend,  the  other  two  had  a  perfect  right  to  make  the  award  without 
him. 
The  rest  of  the  court  concurring,  Bale  refused. 


REID  v.  TEAKLE.    May  2. 

In  an  action  for  goods  supplied  to  a  married  woman,  the  proper  question  to  leare  to  the  jury 
is,  not  simply  whether  the  goods  were  necessaries  suitable  to  the  station  in  life  of  the  party, 
bat  whether,  upon  the  facts  prored,  the  wife  had  authority,  express  or  implied,  to  bind  her 
husband  by  her  contracts. 

Dbbt  for  goods  sold  and  delivered.    Plea,  never  indebted. 

At  the  trial,  before  the  undersheriff  of  Middlesex,  on  the  4th  of 
March  last,  it  appeared  that  the  action  was  brought  to  recover  71.  5«. 
fbr  certain  musical  publications  supplied  by  the  plaintiff  to  the  defend- 
ant's wife.  The  delivery  of  the  goods  to  the  wife  was  proved,  the 
defendant  himself  never  having  been  seen  on  the  occasion,  or  given  any 
order.  It  appeared,  that,  after  the  delivery  of  the  music,  the  defend- 
ant had  sent  the  ^plaintiff  a  notice  "  that  he  would  not  be  answer-  r$fi5fi 
able  for  any  debt  contracted  by  a  person  calling  herself  Mrs.  *- 
Teakle." 

The  defendant,  who  appeared  as  a  witness,  stated,  that  he  was  mar- 
ried in  1847  ;  that  his  wife  had  about  302.  a  year ;  that  his  income  was 
about  3501.  per  annum ;  that  he  paid  651.  a  year  for  the  rent  of  his 
house,  and  kept  two  servants;  and  that  he  had  never  seen  the  plaintiff, 
or  authorized  his  wife  to  obtain  music  from  him  upon  credit.  On  cross- 
examination,  he  stated  that  his  wife  resided  in  the  same  house  with 
him ;  and  that  she  had  a  piano,  upon  which  she  occasionally  played. 

At  the  close  of  the  plaintiff's  case,  the  defendant's  attorney  called 
upon  the  undersheriff  to  nonsuit  him,  on  the  ground  that  the  goods 
supplied  to  the  defendant's  wife  were  not  necessaries,  and  that  there 
was  no  authority,  direct  or  implied,  for  their  purchase  on  the  part  of 
the  husband. 

The  undersheriff  refused  to  nonsuit  the  plaintiff;  and,  in  his  summing 
up,  he  told  the  jury  that  the  question  for  their  consideration  was,  whe- 
ther music  was  a  necessary  for  a  person  in  the  condition  of  life  of  the 
defendant's  wife ;  telling  them,  that,  in  his  opinion,  a  certain  quantity 
of  music  was  a  necessary  for  a  person  in  her  station. 

The  jury  returned  a  verdict  for  71.  5*.,  the  full  amount  claimed. 

Kemplay,  on  a  former  day  in  this  term,  moved  for  a  new  trial,  on 
the  ground  of  misdirection. — He  submitted  that  the  proper  question  to 
be  submitted  to  the  jury  in  such  a  case,  was,  not  whether  the  goods 
suppUed  were  necessaries  for  a  person  in  the  station  in  life  of  the  party, 
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but  whether,  under  all  the  circumstances,  there  was  any  authority  in 
the  wife,  express  or  implied,  to  contract  for  them  as  her  husband's 
agent :  or,  as  it  is  laid  down  by  Bayley,  J.,  in  Montague  v.  Benedict, 

♦6291  3  B-  &  C-  631  (E-  C-  L'  R'  voL  10)>  5  *D'  &  R'  582  P8-  C'  L 
•*  R.  vol.   16), — "Whenever  the  husband  and  wife  are  living 

together,  and  he  provides  her  with  necessaries,  the  husband  is  not  bound 
by  contracts  of  the  wife,  except  where  there  is  reasonable  evidence  to 
show  that  the  wife  has  made  the  contract  with  his  assent :  Etherington 
v.  Parrot,  2  Ld.  Raym.  1006,  1  Salk.  118,  Holt,  102."  The  question 
of  agency  is  one  of  fact,  and  ought  to  be  left  to  the  jury  upon  all  the 
surrounding  circumstances.  The  fact  of  her  residing  with  her  husband, 
affords  a  presumption  that  the  wife  has  authority  to  contract  for  neces- 
saries :  but  that  presumption  may  be  rebutted,  [Jervts,  C.  J. — Sup- 
pose a  woman  orders  what  is  strictly  and  properly  necessary,  may  the 
husband  repudiate  her  agency  ?]  Even  in  that  case,  the  question  of 
agency  must  be  left  to  the  jury  upon  all  the  facts :  Seaton  v.  Benedict, 
5  Bingh.  28  (E.  C.  L.  R.  vol.  15),  2  M.  &  P.  66 ;  Manby  v.  Scott,  1 
Lev.  4 ;  Freestone  v.  Butcher,  9  Car.  &  P.  643  (E.  C.  L.  R.  vol.  38) ; 
Lane  v.  Ironmonger,  13  M.  &  W.  368. f  It  is  clear  that  asking  the 
jury  whether  music  was  a  necessary  to  a  person  in  the  station  in  life 
of  this  lady,  was  diverting  their  minds  from  the  only  ground  upon 
which  their  decision  could  legitimately  rest. 

A  rule  nisi  having  been  granted, 

Brewer,  on  a  subsequent  day,  admitted  that  the  direction  of  the 
undersheriff  could  not  be  sustained,  and  the  rule  was  made 

Absolute. 

Frost  v.  Willis,  13  Vermont,  202;  Shelton  v.  ton,  385  j  Connerat  v.  Goldsmith,  6  Georgia,  14  ; 

Hoadley,  15  Connecticut,  535;  Hughes  p.  Chad-  Cornelia  v.  Ellis,  11  Illinois,  534;  Sawyer  9. 

wick,  6  Alabama,  651 ;  Shelton  v.  Pendleton,  Cutting,  23  Vermont,  486 ;  Alexander  v.  Miller, 

18  Connecticut,  417 ;  Fredd  v.  Eves,  4  Harring-  16  Penn.  State  Rep.  215. 


♦630]  *BARTLETT  v.  HOLMES.     April  28. 

A.  contracted  to  sell  1000  tons  of  iron  to  B.,  and  endorsed  and  delivered  to  him  a  document  in 
the  following  form,  addressed  to  A.,  and  signed  by  certain  iron-masters : — "  We  hold  at  your 
disposal  1000  tons  of  gray  forge  pig-iron,  of  22401bs.  to  the  ton,  which  we  engage  to  deliver 
to  your  order,  free  of  all  charge,  into  boats,  on  the  presentation  of  this  document  duly  endorsed 
by  you  :M — 

Held,  that  "presentation"  meant  "delivering  up"  the  document  to  the  iron-masters;  and,  con- 
sequently, that  a  plea  that  the  defendant  could  not  and  did  not  procure  the  iron  according 
to  the  tenor  and  effect  thereof,  was  not  sustained  by  proof  that  the  document  had  been  shoum 
to  the  iron -masters,  and  that  they  refused  to  deliver  the  iron  unless  the  document  was  pre- 
viously left  with  them. 

This  was  an  action  of  assumpsit  to  recover  a  portion  of  the  price  of 
certain  iron  sold  by  the  plaintiff  to  the  defendant. 
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The  declaration  stated,  that,  before  and  at  the  time  of  the  making 
of  the  contract  by  and  between  the  defendant  and  the  plaintiff  next 
mentioned,  the  plaintiff  had  purchased  of  Messrs.  Hall,  Holcroft  k  Pear- 
son, a  certain  quantity,  to  wit,  1000  tons  of  gray  forge  pig-iron  of  2240 
lbs.  to  the  ton,  which  the  said  Messrs.  Hall,  Holcroft  &  Pearson  then 
held  at  the  disposal  of  the  plaintiff,  and  which  they  were  then  under 
engagement  to  deliver  to  the  order  of  the  plaintiff,  free  of  all  charge, 
into  boats,  on  presentation  of  a  certain  warrant  or  document  in  writing 
which  they  had  theretofore  given  and  handed  over  to  the  plaintiff,  sta- 
ting the  facts  thereinbefore  mentioned,  to  wit,  that  the  said  Messrs. 
Hall,  Holcroft  &  Pearson  then  held  the  said  pig-iron  at  the  disposal  in 
manner  and  form  aforesaid  of  the  plaintiff,  to  be  delivered  to  his  order 
as  aforesaid  on  presentation  of  that  document  duly  endorsed  by  the 
plaintiff, — all  which  said  several  facts  were  then  well  known  to  the  de- 
fendant :  that  thereupon,  theretofore,  in  consideration  that  the  plaintiff, 
at  the  defendant's  request,  would  sell  to  the  defendant  the  said  one 
thousand  tons  of  pig-iron,  of  2240  lbs.  to  the  ton,  so  held  as  aforesaid 
by  the  said  Messrs.  Hall,  Holcroft  &  Pearson,  at  the  disposal  of  the 
plaintiff  as  aforesaid,  and  would  endorse  over  to  the  defendant  the  said 
warrant  or  document  in  writing,  so  as  to  enable  the  defendant  r*/>qi 
to  receive  *the  said  one  thousand  tons  of  iron  as  aforesaid  from  *- 
the  said  Messrs.  Hall,  Holcroft  &  Pearson,  instead  of  the  plaintiff,  he 
the  said  defendant  then  promised  the  plaintiff  to  pay  him  for  the  same 
the  sum  of  50002.,  in  manner  following,  that  is  to  say,  2000?.,  part 
thereof,  in  cash  on  the  14th  of  February,  1853,  and  the  residue  in  cer- 
tain bills  of  exchange  to  be  handed  over  in  that  behalf  by  the  defendant 
to  the  plaintiff:  that  the  plaintiff  did  then  sell  to  the  defendant  the 
said  one  thousand  tons  of  gray  forge  pig-iron,  of  2240  lbs.  to  the  ton, 
so  held  as  aforesaid  by  the  said  Messrs.  Hall,  Holcroft  &  Pearson  at 
the  disposal  of  the  plaintiff  as  aforesaid,  on  the  terms  aforesaid,  and 
did  then  endorse  over  to  the  defendant  the  said  warrant  or  document  in 
writing,  so  as  to  enable  the  defendant  to  receive  the  said  one  thousand 
tons  of  iron  from  the  said  Messrs.  Hall,  Holcroft  &  Pearson  as  afore- 
said instead  of  the  plaintiff;  and  the  defendant  did  accordingly  then 
become  such  purchaser,  and  did  then  take  the  said  bargain,  and  benefit 
thereof,  and  could  and  might  have  duly  obtained  the  delivery  to  him  the 
defendant  of  the  said  one  thousand  tons  of  iron  from  the  said  Messrs. 
Hall,  Holcroft  &  Pearson,  according  to  the  tenor  and  effect  of  the  said 
document  so  endorsed  to  him  by  the  plaintiff  as  aforesaid :  Breach,  that, 
although  the  defendant  then,  in  part-performance  of  his  said  contract, 
handed  over  to  the  plaintiff  certain  bills  of  exchange  as  and  for  and  in 
discharge  of  the  said  residue  of  the  said  sum  of  50002.,  which  the  plain- 
tiff then  accepted  from  the  defendant  accordingly ;  yet  the  defendant 
did  not  nor  would  on  the  said  14th  of  February,  1853,  or  at  any  time, 
pay  the  plaintiff  the  said  sum  of  20002.  in  cash,  &c,  Ac. 
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The  defendant  pleaded  several  pleas,  of  which,  in  the  result,  the  sixth 
only  became  material.  That  plea  stated,  that  the  defendant  could  not, 
nor  might  he,  have  obtained,  duly  or  otherwise,  nor  did  he  at  any  time 
*fi<*91  obtain  *the  delivery  to  him  the  defendant,  or  to  any  one  on  his 
"J  behalf,  of  the  said  one  thousand  tons  of  iron,  or  any  part  thereof, 
from  the  said  Messrs.  Hall,  Holcroft  &  Pearson,  according  to  the  tenor 
and  effect  of  the  said  document,  as  alleged. 

The  cause  was  tried  before  Williams,  J.,  at  the  last  Spring  Assizes 
at  Gloucester. 

The  plaintiff  stated,  that,  in  January,  1853,  he  purchased  from  ono 
Kennedy  a  delivery-order  on  Messrs.  Hall,  Holcroft  k  Pearson,  for  one 
thousand  tons  of  pig-iron,  which  he  presented  to  those  persons,  and  re- 
ceived from  them  in  exchange  a  document  in  the  following  form : — 

"January  23d,  1853. 

«  We  hold  at  your  disposal  one  thousand  tons  of  gray  forge  pig-iron, 
of  2240  lbs.  to  the  ton,  which  we  engage  to  deliver  to  your  order,  free 
of  all  charge,  into  boats,  on  the  presentation  of  this  document,  duly 
endorsed  by  you.  "  Hall,  Holckopt  &  Pearson." 

«  Thomas  Bartlett,  Esq." 

The  plaintiff  further  stated,  that  he,  on  the  27th  of  January,  agreed 
to  sell  the  iron  to  the  defendant  at  the  price  of  5Z.  per  ton,  to  be  de- 
livered at  any  time  within  two  months,  the  defendant  giving  him  a 
check  for  20002.  dated  the  14th  of  February,  1853,  and  bills  for  the 
remaining  30002. ;  that  he  at  the  same  time  endorsed  and  handed  over 
the  warrant  to  the  defendant ;  and  that  the  check,  on  presentation  at 
the  bankers',  was  dishonoured,  the  defendant  having  countermanded  it. 

It  was  proved,  on  the  part  of  the  defendant,  that  the  delivery-order 
for  the  iron  was  twice  (about  the  middle  of  February)  presented  to 
Messrs.  Hall,  Holcroft  k  Pearson,  who  were  iron-masters  in  Stafford- 

*6331  6*"re '  but  t^iat  ^^  re^QSe^  t0  deliver  it  unless  the  order  teas 
J  first  *handed  aver  to  them.  This,  for  some  reason  which  was 
not  explained,  the  defendant  refused  to  do. 

Mr.  Hall,  who  was  called  as  a  witness  on  the  part  of  the  plaintiff, 
stated  that  his  firm  would  have  delivered  the  iron  pursuant  to  the  order, 
at  any  time  before  the  14th  of  February,  upon  the  document  being 
handed  over  to  them. 

The  learned  judge  intimated  an  opinion  that  the  plaintiff  had  a  com- 
plete cause  of  action  on  the  dishonour  of  the  check;  and  that  the 
refusal  of  Messrs.  Hall  k  Co.  to  deliver  the  iron  upon  the  mere  pre- 
sentment or  showing  them  the  order,  even  supposing  it  might  afford  the 
defendants  a  remedy  by  a  cross-action,  clearly  was  no  defence  on  the 
present  occasion :  and  he  accordingly  directed  the  jury  to  find  for  the 
plaintiff;  reserving  leave  to  the  defendant  to  move  to  enter  a  verdict  for 
him  on  the  sixth  issue,  or  a  nonsuit. 
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The  jury  accordingly  returned  a  verdict  for  the  plaintiff,  damages 
20007. 

Keating,  on  a  former  day  in  this  term,  accordingly  obtained  a  role 
nisi  to  enter  a  verdict  for  the  defendant  on  the  sixth  issue,  or  a  non- 
r  suit,  or  to  reduce  the  damages, — the  court  reserving  leave  to  the  plain- 
tiff to  enter  judgment  nan  obstante  veredicto  on  the  sixth  issue,  if 
necessary. 

Alexander  and  Gray  showed  cause. — The  learned  judge  correctly 
told  the  jury  that  the  plaintiff's  cause  of  action  was  complete  upon  the 
dishonour  of  the  check.  The  sixth  plea  is  clearly  a  bad  one;  it  tenders 
an  issue  which  is  altogether  insensible  and  immaterial.  [Jervis,  C. 
J. — The  first  question  is,  what  does  that  plea  mean?  Then,  is  it 
proved  ?  And,  if  proved,  is  it  an  answer  to  the  action  ?]  The  plea 
was  not  proved ;  and  it  clearly  is  no  answer.  The  declaration  states 
correctly  the  legal  effect  of  the  contract, — that,  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  would  *sell  to  the  t-^oqa 
defendant  the  said  1000  tons  of  pig-iron  so  held  as  aforesaid  by  *- 
the  said  Messrs.  Hall  &  Co.  at  the  disposal  of  the  plaintiff  as  aforesaid, 
and  would  endorse  over  to  the  defendant  the  said  warrant  or  document 
in  writing,  so  as  to  enable  the  defendant  to  receive  the  said  1000  tons 
of  iron  as  aforesaid  from  the  said  Messrs.  Hall  &  Co.  instead  of  the 
plaintiff,  he  the  defendant  then  promised  the  plaintiff  to  pay  him  a  cer- 
tain sum.  The  plea  was  not  proved.  The  warrant  was  duly  endorsed, 
and  it  was  by  the  defendant's  own  laches  that  he  failed  to  obtain  the 
iron.  [Jbrvis,  C.  J. — The  question,  in  truth,  turns  upon  the  meaning 
of  the  words  «  on  the  presentation."]  The  presentment  of  the  order 
is  a  thing  wholly  within  the  defendant's  control.  [Crbsswsll,  J. — If 
the  defendant  can  make  out  that  Hall  &  Co.  required  him,  as  a  condi- 
tion precedent  to  the  delivery  of  the  iron,  to  do  something  which  he 
was  not  bound  to  do  to  entitle  him  to  obtain  it,  he  makes  out  his  plea.] 
No  doubt.  The  evidence  of  Mr.  Hall  showed  that  his  firm  were  ready 
to  deliver  the  whole  of  the  iron  at  any  time  before  the  14th  of 
February,  if  the  order  had  been  duly  presented.  The  case  clearly  falls 
within  the  rule  laid  down  in  the  notes  to  Pordage  v.  Cole,  1  Wms. 
Saund.  320  i,  that,  "  if  a  day  be  appointed  for  the  payment  of  money, 
or  part  of  it,  or  for  doing  any  other  act,  and  the  day  i»  to  happen,  or 
may  happen,  before  the  thing  which  is  the  consideration  of  the  money, 
or  other  act,  is  to  be  performed,  an  action  may  be  brought  for  the 
money,  or  for  not  doing  such  other  act,  before  performance;  for,  it 
appears  that  the  party  relied  on  his  remedy,  and  sdid  not  intend  to 
make  the  performance  a  condition  precedent."  And  that  rule  was 
acted  upon  in  a  recent  case  in  this  court, — Dicker  v.  Jackson,  6  C.  B. 
103  (E.  C.  L.  R.  vol.  60), — which  is  very  similar  to  the  present  case. 
On  the  morning  of  the  15th  of  February,  the  plaintiff  had  a  per- 
fectly good  right  of  action  against  the  defendant  for  the  20002. ;  and 

vol.  xiu. — 52  2  M 
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*OT*n  *DOthing  that  has  occurred  since  can  operate  to  defeat  that 
J  right.  The  refusal  of  Hall  4;  Co.  to  deliver  the  iron  clearly 
makes  no  difference.  It  may  be  that  the  defendant  might  have  a 
remedy  by  cross-action  against  the  plaintiff ;  but  in  such  an  action,  the 
damages  would  depend  upon  a  variety  of  circumstances, — the  state  of 
the  market,  amongst  others.  Besides,  the  defendant  has  his  remedy 
in  equity  against  Hall  &  Co.,  upon  the  principle  laid  down  in  Pooley 
t>.  Budd,  14  Beavan,  34,  48.  There,  A.,  who  sold  500  tons  of  iron 
stacked  on  his  wharf  to  B.,  in  consideration  of  a  bill  accepted  by  a  third 
party,  gave  an  acknowledgment,  engaging  to  deliver  it  to  the  bearer, 
he  (A.)  <<  having  been  paid  for  the  same/'  B.  mortgaged  the  iron,  and, 
the  bill  having  been  dishonoured,  A.  refused  to  deliver  the  iron.  The 
mortgagee  proceeded  in  equity  to  make  A.  responsible  for  the  iron : 
and  it  was  held,  that  A.  had  no  ownership  or  property  in  the  iron  so 
stacked,  and  was  a  trustee ;  and  therefore  a  demurrer  for  want  of  equity 
was  overruled.  So,  here,  Messrs.  Hall  &  Go.  having  notice  of  the 
claim  of  Holmes,  a  court  of  equity  would  declare  them  trustees  of  the 
iron  for  him,  as  in  that  case.  [Williams,  J. — It  was  urged  at  the 
trial,  that,  assuming  the  sixth  plea  not  to  be  a  valid  plea,  the  non- 
delivery of  the  iron  might,  in  order  to  avoid  circuity  of  action,  be  given 
in  evidence  in  reduction  of  the  damages, — upon  the  principle  laid  down 
by  the  Court  of  Exchequer,  in  Mondel  v.  Steel,  8  M.  &  W.  858. f] 
Here  is  an  express  contract  to  pay  2000/.  on  a  certain  day :  how  can 
that  be  satisfied  by  payment  of  a  less  sum  ? 

Keating  and  Phipson,  in  support  of  the  rule. — The  sixth  plea  was 
proved.  Hall  &  Co.  had  no  right  to  require  the  warrant  to  be  delivered 
up  to  them  before  the  delivery  of  the  iron.  The  presentation  of  the 
warrant  was  not  like  the  presentment  of  a  bill  or  a  check  for  payment, 
*fi3fn  w^ere  *^e  delivery  up  of  the  document  and  *the  receipt  of  the 
J  money  take  place  at  one  and  the  same  instant.  Was  the  defend- 
ant to  part  with  his  document  of  title  before  he  received  the  iron  ? 
[Cresswell,  J. — Were  Messrs.  Hall  &  Co.  not  to  have  the  voucher 
until  the  last  boat-load  was  delivered  ?  Jervis,  C.  J. — It  was  proved 
that  Hall  4;  Co.  were  prepared  to  deliver  the  1000  tons  of  iron,  if  the 
order  had  been  given  to  them.  They  were  not  entitled  to  demand  it 
before  a  single  ton  was  delivered.]  If  that  were  so,  what  security 
would  the  defendant  have  had  ?  [Williams,  J. — The  delivery  of  the 
order  to  Hall  &  Co.  would  not  have  been  an  absolute  parting  with  it, 
whilst  any  portion  of  the  iron  remained  undelivered.]  The  word  "  pre- 
sentation" is  to  receive  its  ordinary  construction,  unless  there  is  some- 
thing in  the  nature  of  the  transaction  to  show  that  it  was  intended  to 
bear  a  different  sense.  The  meaning  of  the  word  varies,  of  course, 
according  to  the  subject-matter.  [Cresswell,  J. — For  instance,  to 
present  a  petition,  means  one  thing ;  to  present  a  gun  to  or  at  a  man, 
means  something  very  different.]    In  Johnson's  Dictionary,  to  present, 
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is  defined  to  mean,  "to  place  in  the  presence  of,"  "to  offer,"  "to 
exhibit ;"  in  Richardson,  "  to  bring  or  place  before ;"  and,  in  Webster, 
"to  offer,"  "to  exhibit,"  "to  lay  before,"  "to  point  a  weapon."  Its 
primary  meaning,  it  is  submitted,  is,  to  place  or  bring  before,  to  show, 
so  that  the  .party  to  whom  the  document  is  presented  may  know  what 
it  is  his  duty  to  do.  [Cresswell,  J. — In  that  case,  you  would  have 
the  whole  of  the  iron  delivered  before  you  parted  with  the  order :  surely 
that  could  never  have  been  intended.]  If  delivering  up  had  been  meant, 
the  document  would  have  so  expressed  it.  At  all  events,  the  non- 
delivery of  the  iron  would  go  in  mitigation  of  damages :  Poulton  v. 
Lattimore,  9  B  &  C.  259  (E.  C.  L.  R.  vol.  17),  4M.&R.  208 ;  Street 
v.  Blay,  2-B.  &  Ad.  456  (E.  C.  L.  R.  vol.  22) ;  Allen  v.  Cameron,  1  C.  & 
M.  832  ;f  Mondel  v.  Steel,  8M.4W.  858.  f  It  was  admitted  by  Hall, 
that,  in  March,  he  did  ^absolutely  refuse  to  deliver  the  iron.  r#/»o7 
[Williams,  J. — That  was  after  the  breach,  and  after  the  com-  *- 
mencement  of  the  action.] 

Jebvis,  C.  J. — I  think  this  rule  must  be  discharged,  being  of  opinion 
that  the  allegation  in  the  declaration  which  is  substantially  traversed 
by  the  sixth  plea,  is  proved :  it  is  unnecessary,  therefore,  to  consider 
some  of  the  points  discussed.  The  main  point  depends  upon  the  sense 
which  is  to  be  given  to  the  word  "  presentation"  in  the  document  which 
bears  date  the  23d  of  January,  1853.  I  am  of  opinion  that  the  word 
"  presentation"  in  that  document  means,  that,  before  the  iron,  or  any 
part  of  it,  is  to  be  delivered  to  the  person  by  whom  it  is  presented,  it 
must  be  handed  over  into  the  keeping  and  control  of  the  persons  who 
are  to  deliver  the  iron.  No  doubt  the  word  "presentation"  has  many 
different  significations ;  and,  amongst  others,  the  showing  or  deliver- 
ing up,  as  the  context  or  the  circumstances  in  which  the  expression  is 
used  may  require.  In  the  present  case,  I  think  it  can  only  mean  the 
latter.  I  see  no  hardship  that  can  result  from  this  construction.  Con- 
fidence must  be  placed  somewhere  with  regard  to  the  custody  of  the 
document  whilst  it  is  being  acted  upon ;  and  it  seems  to  me  to  be  mani- 
festly more  reasonable  and  convenient  that  it  should  in  this  case  be 
placed  in  the  party  who  is  called  upon  to  act  on  the  order.  Upon 
another  ground,  this  occurs  to  me  to  be  the  proper  construction.  It  was 
conceded,  on  the  part  of  the  defendant,  that  Messrs.  Hall  k  Co.  would 
be  entitled  to  have  the  warrant  handed  over  to  them  when  the  delivery 
of  the  1000  tons  was  completed.  Upon  what  word  in  the  warrant,  or 
in  the  contract  which  it  evidences,  would  they  be  entitled  to  it  at  that 
period?  Clearly,  upon  the  construction  which  fairly  belongs  to  the 
word  "presentation."  If  so,  I  see  no  reason  why  a  different  sense 
should  be  put  upon  the  *word  before  complete  delivery.  There  r#fiM 
can  be  no  reason  why  the  word  should  be  construed  to  mean  *- 
"  showing"  before  or  during  the  delivery  of  the  iron,  and  "  delivering 
up"  after  the  whole  of  the  iron  has  been  parted  with.    If  presentation 
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involves  a  parting  with  the  possession  of  the  document  at  the  one  period, 
the  same  sense  most  be  given  to  it  at  the  other. 

As  to  the  second  point,  it  seems  to  me  that  we  should  be  carrying 
the  doctrine  respecting  the  avoiding  of  circuity  of  action  very  much 
further  than  any  case  has  yet  carried  it,  if  we  were  to  hold  that  the 
damages  may  be  reduced  by  showing  a  breach  of  contract  on  the  plain- 
tiff'a  part  subsequently  to  the  commencement  of  the  action.  There  are 
many  cases  where  circumstances  existing  before  action  brought  have  been 
allowed  to  be  given  in  evidence  to  mitigate  or  reduce  the  damages ;  but 
none  that  I  am  aware  of,  where  matters  arising  after  action  brought 
have  been  so  received. 

For  these  reasons,  I  am  of  opinion  that  the  grounds  upon  which  the 
rule  rested  have  failed,  and  consequently  that  it  must  be  discharged. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.  Where  a  party 
has  undertaken  to  pay  money  or  to  deliver  goods  pursuant  to  a  written 
order,  upon  its  being  duly  endorsed  and  presented  to  him,  I  think  he 
is  entitled  to  the  absolute  possession  of  the  document  before  he  can  be 
called  upon  to  part  with  the  money  or  the  goods,— just  as  if  it  had 
been  an  order  delivered  by  word  of  mouth. 

Williams,  J. — I  am  of  the  same  opinion,  and  upon  the  same  grounds 
as  those  stated  by  my  Lord  and  my  Brother  Gresswell.  It  has  been 
urged  that  it  would  be  a  great  hardship  on  the  holder  of  the  warrant  to 
*6291  comPe*  ^im  to  part  with  it  to  the  persons  to  whom  it  is  *ad- 
-*  dressed,  before  he  receives  the  goods  of  which  it  is  the  symbol, 
seeing  that  the  trust  might  be  betrayed.  But,  it  would  be  equally 
hard,  on  the  other  hand,  to  compel  the  merchants  to  part  with  their 
goods,  leaving  the  document  in  the  hands  of  a  stranger,  who  might, 
after  receiving  the  greater  portion  of  the  goods,  assign  it  to  a  third 
person.  Besides,  as  it  is  conceded  that  Messrs.  Hall  were  at  all  events 
entitled  to  have  possession  of  the  warrant  for  the  purpose  of  inspecting 
it,  they  would  have  as  much  opportunity  of  acting  dishonestly  with 
regard  to  it,  as  if  it  were  left  in  their  hands  altogether.  Possibly,  if 
delivered  to  them,  it  would  be  a  mere  escrow  in  their  hands  until  com- 
plete delivery  of  the  iron.  Rule  discharged. 


BIRD  v.  PEAGRUM.    May  4. 

A  married  woman  deposited  with  the  defendant  the  savings  of  certain  rents  of  leasehold  property 
which  had,  on  her  marriage,  been  conreyed  by  her  with  the  consent  of  the  intended  husband, 
to  trustees,  upon  trust  to  pay  or  permit  her  to  receive  the  rents,  Ac,  to  her  sole  and  separate 
use : — Held,  that,  the  trust  being  discharged  on  the  rents  coming  to  the  wife's  hands,  the 
trustees  ceased  to  have  any  interest  in  or  control  over  them;  and  that,  upon  the  wife's  death, 
her  husband  was  entitled  to  bring  an  action,  in  his  own  right,  to  recover  the  money  so 
deposited. 

Assumpsit  for  money  lent,  money  had  and  received,  and  money  found 
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due  upon  an  account  stated.    Pleas, — first,  except  as  to  20/.,  non 
assumpsit, — secondly,  payment  into  court  of  201. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  sittings  in  London 
after  the  last  term.  The  facts  that  appeared  in  evidence  were  as  fol- 
lows : — In  the  year  1849,  a  settlement  in  contemplation  of  marriage 
was  made  between  the  plaintiff  of  the  first  part,  his  intended  wife  of  the 
second  part,  and  certain  trustees  of  the  third  part,  under  which  certain 
household  furniture  and  effects,  and  certain  leasehold  and  copyhold 
premises,  were  assigned  to  the  trustees,  "  Upon  trust  to  permit  the 
wife  to  have  the  *use  and  enjoyment  of  the  furniture,  &c,  for  r+MQ 
and  during  the  term  of  her  natural  life,  and  to  receive  and  take  *- 
the  rents,  issues,  and  annual  profits  of  the  leasehold  and  copyhold 
messuages,  &c,  and  to  pay  to  or  permit  her  to  receive  the  same  for  and 
during  the  term  of  her  natural  life,  for  her  sole,  separate,  and  absolute 
use  and  benefit,  free  from  and  independent  of  the  debts,  obligations,  or 
control  of  her  intended  husband,  so  that  her  receipt  alone,  notwith- 
standing her  coverture,  and  no  other  receipt,  should  be  a  good  and 
valid  discharge  for  the  said  rents,  issues,  and  annual  profits,  as  the 
same  should  from  time  to  time  become  payable,  or  so  much  thereof  as 
in  such  receipt  should  be  expressed  to  have  been  received ;  so  that  she 
should  not  sell,  assign,  charge,  encumber,  or  otherwise  howsoever  dis- 
pose thereof  by  way  of  anticipation." 

The  intended  marriage  took  place;  and,  in  February,  1852,  the 
trustees  having,  upon  her  receipt,  paid  to  the  wife  a  sum  of  1401. 
received  by  them  on  account  of  the  rents  of  the  leasehold  and  copy- 
hold premises,  she  deposited  122Z.,  part  thereof,  with  the  defendant,  to 
take  care  of  for  her.  The  plaintiff  demanded  the  sum  of  the  defendant 
on  several  occasions  in  the  wife's  lifetime ;  but  the  defendant  refused 
to  give  it  up  to  him. 

The  plaintiff's  wife  died  on  the  20th  of  May,  1852,  intestate,  and 
the  plaintiff  on  the  21st  of  June  administered  to  her  estate.  On  the 
1st  of  July,  he  commenced  this  action  in  his  own  right 

It  was  contended,  on  the  part  of  the  defendant,  that  the  action  was 
misconceived :  but  the  jury,  under  the  direction  of  the  learned  judge, 
returned  a  verdict  for  the  plaintiff  for  1222. ;  leave  being  reserved  to 
the  defendant  to  move  to  enter  a  nonsuit. 

Lydekker,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  accord- 
ingly.— He  submitted  that  the  money  *sought  to  be  recovered  in  i*/m, 
this  action  did  not  vest  in  the  husband,  but  was  a  mere  chose  in  L 
action  of  the  wife's,  in  respect  of  which,  after  her  death  he  could  only 
sue  as  administrator, — referring  to  Jarman  v.  Woolloton,  3  T.  R.  618, 
Haselinton  v.  Gill,  3  T.  R.  620,  n.,  Freestone  v.  Butcher,  9  C.  &  P. 
643  (E.  C.  L.  R.  vol.  38),  Came  v.  Brice,  7  M.  &  W.  183,  f  Fettiplace 
v.  Gorges,  1  Ves.  jun.  48,  Tyrrell  v.  Hope,  2  Atk.  558,  Nash  v.  Nash, 
2  Madd.  133,  and  1  Roper  on  Husband  and  Wife,  2d  edit.  p.  211,  and 

2m2 
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2  Roper,  158.  [Jervis,  C.  J.,  referred  to  Messenger  v.  Clarke,  5 
Exch.  888,f  and  Williams,  J.,  to  Molony  v.  Kennedy,  10  Simons,  264.] 
Bylen,  Serjt.,  and  Word*w<nihy  showed  cause. — The  objection  to  the 
plaintiff's  right  to  recover  in  the  case,  is,  that  the  money  in  question 
was  not  the  property  of  the  plaintiff  in  his  own  right.  The  trustees, 
no  doubt,  had  the  legal  interest  in  the  corpus  of  the  property,  and  in 
the  rents  and  profits  also  until  they  were  handed  over  by  them  to  the 
wife :  but,  from  that  moment,  all  their  right  and  interest  therein  ceased. 
In  Com.  Dig.  Baron  and  Feme,  (E.  3),  it  is  said  that  "  All  chattels 
personal  which  a  wife  has  in  possession  in  her  own  right,  are  vested  in 
her  husband  by  the  marriage,  though  he  do  not  survive.  So,  chattels 
personal  not  in  possession  at  the  time  of  the  marriage,  if  they  are 
reduced  into  possession  during  the  coverture.  So,  chattels  personal  of 
a  mixed  nature,  partly  in  possession  and  partly  in  action,  the  husband 
shall  have,  if  he  survives ;  as,  an  avoidance  of  a  church,  which  falls 
during  the  coverture.  So,  if  chattels  are  given  to  the  wife  after  the 
coverture,  the  interest  vests  in  the  husband ;  though  he  has  not  pos- 
session of  them  before  the  death  of  his  wife."  It  may  be,  however, 
that  the  quality  of  separate  property  still  remains.  But,  whatever 
question  might  arise  in  a  court  of  equity,  which  never  allows  a  trust 
*fM21  to  ****  *°r  *want  °*  a  trustee>  ar|d  which  therefore  probably  would 
-J  consider  the  husband  to  fill  that  character ;  yet  the  moment  the 
money  finds  its  way  into  the  hands  of  the  wife,  the  duty  and  the  inte- 
rest of  the  trustees  are  at  an  end,  and  the  husband  alone  is  entitled  to 
sue  for  it.  In  Game  v.  Brice,  7  M.  &  W.  183, f  it  was  held  that  the 
property  in  wearing  apparel  bought  for  herself  by  a  wife  living  with 
her  husband,  out  of  money  settled  to  her  separate  use  before  marriage, 
and  paid  to  her  by  the  trustees  of  the  settlement,  vests  by  law  in  the 
husband,  and  is  liable  to  be  taken  in  execution  for  his  debts.  Tugman 
v.  Hopkins,  4  M.  k  G.  889  (E.  C.  L.  R.  vol.  43),  5  Scott,  N.  R.  464, 
is  to  the  same  effect.  There,  certain  stock  in  the  Long  Annuities  was 
by  a  marriage  settlement  vested  in  trustees  for  the  separate  use  of  the 
wife  for  life,  and,  after  her  death,  they  were  to  pay  over  the  principal 
sum,  together  with  the  interest  and  dividends  then  due  and  growing 
thereon,  to  such  person  as  she  might  by  will  appoint.  By  her  will 
(reciting  the  settlement),  she  appointed  executors,  and  directed  them  to 
sell  the  principal  stock.  <<  The  proceeds  thereof"  she  bequeathed  to 
different  parties.  At  her  death  (for  some  time  previously  to  which  she 
had  lived  apart  from  her  husband),  a  sum  of  money  was  found  at  her 
lodgings,  which  was  taken  possession  of  by  the  defendant,  the  son  of 
one  of  the  executors,  at  the  request  of  his  father,  to  whom  he  imme- 
diately paid  it  over :  and  it  was  held,  that  (assuming  the  money  in 
question  to  consist  of  the  accumulations  of  the  wife's  dividends)  the 
will  did  not  dispose  of  it ;  that,  as  the  executors  did  not  take  jure  re- 
presentations, they  were  not  entitled  to  the  money ;  that  the  money 
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Tested  in  the  husband  at  his  wife's  death,  without  his  taking  out  admi- 
nistration ;  and  that,  as  the  defendant  was  a  wrongdoer  in  taking  the 
money,  he  was  liable  in  an  action  for  money  had  and  received  at  the 
suit  of  the  husband.  Tindal,  C.  J.,  in  giving  judgment,  after  referring 
to  Com.  Dig.  Baron  and  *Feme,  (E.  8),  said :  "  It  has  been  ad-  r+fUo 
mitted,  in  the  course  of  the  argument,  that,  if  this  money  had  '- 
been  taken  away  during  the  lifetime  of  the  wife,  the  action  must  have 
been  brought  by  the  husband  alone.  Perhaps  in  such  a  case  he  would 
have  been  considered  in  equity  as  a  trustee  for  the  wife ;  but,  at  law, 
the  action  must  have  been  brought  by  him.  The  case  of  Carne  v.  Brice 
is  a  strong  authority  in  favour  of  the  husband's  right  to  the  money ; 
and  Molony  v.  Kennedy  shows  that  he  was  entitled  to  the  possession 
of  it  without  taking  out  administration  to  his  wife.  These  authorities, 
therefore,  dispose  of  the  first  part  of  the  case,  and  establish  that  the 
husband  was,  at  law,  entitled  to  the  money  sought  to  be  recovered  in 
this  action."  And  Coltman,  J.,  said :  « The  case  of  Carne  v.  Brice 
appears  to  me  to  go  the  whole  length  of  the  present,  and  to  establish, 
that,  although  the  wife  may  be  entitled  to  separate  property,  the  divi- 
dends arising  therefrom,  when  received,  vest  in  the  husband."  In 
Molony  v.  Kennedy,  10  Simons,  254,  a  husband  and  wife  lived  sepa- 
rate from  each  other :  at  the  death  of  the  wife,  she  was  possessed  of 
cash  and  bank  notes  arisen  from  property  settled  to  her  separate  use : 
and  it  was  held,  that  the  husband  was  entitled  to  them  in  his  marital 
right.  "  Mrs.  Molony's  annuity  of  8001.,"  said  Sir  L.  Shadwell,  "  and 
everything  that  arose  from  it,  was  exempt  from  the  control  of  her  hus- 
band during  her  life :  and,  as  the  cash  and  bank  notes  which  were  found 
in  her  possession  at  her  death,  arose  from  that  annuity,  they  were  part 
of  her  separate  property,  and  she  might  have  disposed  of  them  either 
by  deed  or  by  her  will.  But,  as  she  made  no  disposition  of  them,  the 
quality  of  separate  property  ceased  at  her  death ;  and,  if  it  ceased  at 
her  death,  the  consequence  is  that  Mr.  Molony  is  entitled  to  them  in 
his  marital  right."  The  legal  estate  must  be  somewhere:  it  is  clearly 
out  of  the  trustees ;  and  it  cannot  be  in  the  wife:  it  must,  *there-  r*fi44 
fore,  in  the  lifetime  of  the  wife,  be  either  in  the  husband  alone,  L 
or  in  the  husband  and  wife ;  and,  either  way,  he  surviving,  he  alone 
could  sue  for  it.  Jarman  v.  Woolloton,  8  T.  R.  618,  and  Haselinton  v. 
Gill,  3  T.  R.  620,  n.,  are  wholly  inapplicable :  the  very  object  of  the 
settlement  in  both  cases,  was,  to  enable  the  wife  to  carry  on  a  trade 
for  her  sole  and  separate  benefit.  In  Proudley  v.  Fielder,  2  Mylne  k 
K.  57,  it  was  stipulated  in  marriage  articles,  that  moneys  in  the  funds 
the  property  of  the  intended  wife,  should  be  for  her  sole  and  separate 
use,  to  all  intents  and  purposes,  as  if  she  were  sole  and  unmarried. 
Upon  the  death  of  the  wife  without  issue,  and  without  having  made  any 
appointment  of  the  property,  it  was  held  that  the  husband  was  entitled 
to  it,  and  not  the  next  of  kin  of  the  wife ;  Sir  John  Leach,  M.  R., 
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saying, — "  These  moneys  were  to  be  for  the  sole  and  separate  use  of 
'  Mrs.  Leader,  as  if  she  were  sole  and  unmarried.  This  expression  has 
no  reference  to  the  devolution  of  the  property  after  her  death.  She 
is  to  retain  the  same  absolute  enjoyment  of  the  moneys,  and  is  to  have 
the  same  power  of  disposition  oyer  them,  as  if  she  were  sole  and  un- 
married ;  but  there  is  not  one  word  here  to  vest  the  property  after  her 
death  in  her  next  of  kin,  or  to  defeat  the  right  which  her  surviving 
husband  is  entitled  to  acquire  as  her  administrator. w 

Shee,  Serjt.,  and  Lydekker,  in  support  of  the  rule. — The  money 
sought  to  be  recovered  in  this  action  belonged  to  the  trustees  of  the 
settlement ;  or,  at  all  events,  assuming  that  it  did  not,  the  husband 
eould  only  sue  for  it  as  the  administrator  of  his  wife.  If  the  moment 
a  married  woman  receives  the  interest  of  moneys  settled  to  her  separate 
use,  it  becomes  subject  to  her  husband's  control,  the  protection  which 
the  settlement  was  intended  to  throw  around  her  is  gone.  Carne  v. 
Brice  is  not  materially  at  variance  with  this  view :  in  that  case,  the 
*fi4*n  *****  bad  had  the  benefit  of  the  money ;  and  even  there  it  was 
-*  not  without  much  difficulty  that  the  Court  of  Exchequer  came  to 
the  conclusion  that  the  property  purchased  with  it  was  subject  to  the 
husband's  debts.  [Jervis,  C.  J. — Suppose  this  money  had  been  in  the 
actual  possession  of  the  wife  at  the  time  of  her  death,  whose  property 
would  it  have  been  ?]  The  trustees'.  [Talfourd,  J. — If  so,  the  hus- 
band might  have  been  guilty  of  larceny  if  he  had  taken  it !  Jervis, 
C.  J. — In  King  and  Wife  v.  Basingham,  8  Mod.  199,  841,  an  action 
was  brought  by  husband  and  wife  for  money  lent  by  them,  and  it  was 
held,  on  error,  that,  "if  the  money  was  lent  during  coverture,  the 
declaration  is  false,  because  then  the  wife  could  have  no  money.'9 
Williams,  J.— Can  we,  at  law,  assume  that  a  married  woman  may  have 
money  separate  from  her  husband  ?]  Haselinton  v.  Gill,  8  T.  R.  620, 
n.,  is  expressly  in  point.  There,  an  indenture  was  made  between  John 
Ehodes  of  the  one  part,  Anne  Peach  of  the  second  part,  and  the  plain- 
tiffs, trustees,  of  the  third  part, — reciting  that  a  marriage  was  intended 
between  Rhodes  and  Anne  Peach,  and  that  part  of  the  personal  estate 
of  Anne  Peach  consisted  of  certain  cows,  and  that  it  was  agreed  between 
them  that  thirty-two  cows  and  one  bull,  and  certain  other  things,  should 
be  assigned  by  her  to  the  plaintiffs,  upon  trust, — the  said  Anne  Peach, 
in  pursuance  of  the  agreement,  and  with  the  consent  of  Rhodes, 
assigned  to  the  plaintiffs,  their  executors,  &c,  all  such  personal  estate 
of  her  the  said  Anne  Peach,  consisting  of  thirty-two  cows,  and  the 
increase  and  produce  to  arise  therefrom,  &c,  upon  trust  that  the  plain- 
tiffs should  permit  Anne  Peach,  or  such  person  as  she  should  by  her 
last  will  in  writing  appoint,  and,  in  default  of  such  appointment,  the 
administrators  of  the  said  Anne  Peach,  to  keep  and  enjoy,  and  at  her 
or  their  will  to  sell  and  dispose  of  the  said  cows  and  premises,  and  of  all 
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the  increase  and  produce  to  arise  and  be  ^produced  from  the  same,  r*fi4fi 
for  her  and  their  own  proper  use :  and  that  Rhodes  should  not  "- 
intermeddle  therewith,  neither  should  the  same,  or  any  part  thereof, 
be  liable  to  his  control,  debts,  &c,  but  be  wholly  in  the  power  and 
disposal  of  Anne  Peach.  The  indenture  also  contained  a  covenant  by 
Rhodes,  that  the  said  cows,  &c,  and  the  increase,  benefit,  and  produce 
arising  from  the  same,  should  at  all  times  thereafter  remain  and  be  to 
and  for  the  several  uses,  trusts,  and  purposes  before  expressed ;  and 
that  he  would  permit  Anne  Peach  to  carry  on  the  trade  and  business 
of  a  cow-keeper  and  milk-seller  according  to  her  own  will  and  pleasure, 
and  at  such  place  or  places  as  she  should  from  time  to  time  think 
proper,  for  her  own  sole  use  and  benefit.  And  the  court  held,  that 
these  cows,  and  the  increase  and  produce  thereof,  as  well  as  fresh  cows 
purchased  with  the  proceeds,  vested  in  the  trustees.  Lord  Mansfield 
there  said:  "By  the  common  law,  the  wife  can  have  no  property 
during  the  coverture,  but  all  her  estate  is  vested  in  the  husband.  But 
courts  of  equity  have  for  ages  past  thought  the  rules  of  the  common  law 
too  hard,  and  have  thought  it  right  to  protect  the  property  of  the  wife 
from  the  extravagance  of  the  husband,  in  cases  clear  of  fraud.  This 
is  done  by  the  intervention  of  trustees ;  and  thus  far  the  wife  is  to 
all  intents  and  purposes  a  single  woman.  And,  wherever  the  trust 
can  be  supported  in  equity,  this  court  will  consider  the  trustee  enti- 
tled at  law."  And  Buller,  J.,  said :  "  If  the  possession  be  inconsistent 
with  the  conveyance,  that  is  evidence  of  fraud.  But  here  the  pos- 
session is  consistent  with  the  deed ;  by  which  the  wife  was  to  use  the 
oows,  and  to  make  a  profit  by  them.  There  is  no  other  circumstance 
to  show  a  fraud  as  to  the  first  cows  ;  and,  as  to  the  produce,  it  is  the 
same  as  if  the  wife  had  paid  the  money  over  to  the  trustees,  and  they 
had  bought  the  other  cows ;  for,  she  acted  as  their  agent."  [Wil- 
liams, J. — In  that  case,  the  trustees  remained  accountable  for  the 
♦whole  property.  They  would  have  been  guilty  of  a  breach  of  r*fi47 
trust  if  they  had  permitted  the  wife  or  the  husband  to  deal  with  "- 
any  of  the  property  otherwise  than  according  to  the  provisions  of  the 
deed.]  In  Davison  v.  Atkinson,  5  T.  R.  434,  A.,  a  feme  sole,  entitled 
to  the  profits  of  an  estate  vested  in  trustees  for  her  separate  use,  con- 
veyed them  to  B.,  a  married  woman,  for  her  separate  use,  without  the 
interposition  of  a  trustee :  A.  married,  and  the  trustees,  without  notice 
of  the  conveyance  to  B.,  paid  the  profits  to  A. :  and  it  was  held,  that 
B.'s  husband  could  not  maintain  an  action  against  A.'s  husband  for  the 
money,  as  money  received  to  his  use.  Lord  Kenyon  there  says  :  "  It 
is  true  that  a  court  of  equity  will  in  some  cases  consider  the  husband 
as  a  trustee  for  his  wife,  where  her  interest  cannot  otherwise  be  so 
effectually  protected.  But  here  are  other  and  better  protectors  of  her 
interest,  namely,  the  trustees  under  the  will,  in  whom  the  legal  estate 
is  vested,  and  who  may  be  considered  as  trustees  for  her.  In  this 
vol.  xni. — 53 
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case,  the  interests  of  the  husband  and  wife  are  directly  in  opposition  to 
each  other :  and,  if  we  were  to  permit  the  husband  to  recover  this  money, 
which  was  intended  for  the  separate  use  of  the  wife,  we  should  destroy 
that  separate  right."  [Jervis,  C.  J. — There  also  the  trusts  remained 
unfulfilled.]  In  Proudley  v.  Fielder,  the  husband  took  as  administra- 
tor; and  so  the  case  is  stated  in  2  Williams  on  Executors,  p.  741. 
[Williams,  J. — The  only  question  there,  was,  as  to  the  beneficial 
interest.]  Here,  if  the  wife  might  have  been  joined  in  an  action  for 
the  recovery  of  this  money  in  her  lifetime,  the  husband  can  only  sue, 
after  her  death,  as  her  administrator.  In  Messenger  v.  Clarke,  5  Exch. 
388,f  a  husband  and  wife  separated  by  agreement  (not  under  seal),  and 
at  that  time  he  agreed  to  allow  her  a  certain  sum  weekly  for  her  sup- 
port, which  was  paid,  and  she  saved  a  certain  portion  of  her  allowance, 
and  invested  *it  in  stock,  but  a  few  days  before  her  death  she  sold 
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out  the  stock,  and  disposed  of  the  proceeds  by  way  of  gift;  and 


it  was  held,  that  the  husband  was  entitled  to  recover  back  the  money 
so  given,  in  an  action  for  money  lent,  against  the  person  who  received 
it.  But  Alderson,  B.,  after  the  court  had  pronounced  judgment, 
observed  that  the  court  "  did  not  wish  to  be  understood  as  entertain- 
ing any  doubt,  that,  if  she  (the  wife)  had  disposed  of  the  money  in  pay- 
ment of  her  debts,  or  had  parted  with  it  for  a  good  and  valuable  con- 
sideration, under  such  circumstances  it  could  be  recovered  back." 
There  could  be  no  foundation  for  that  distinction,  if  the  money  ceased 
to  be  the  wife's  money.  [Williams,  J. — A  married  woman  clearly 
cannot,  in  a  court  of  law,  be  allowed  to  have  money  in  her  possession* 
If  a  woman  possesses  any  personal  .property,  and  marries,  and  settles 
it  upon  herself  without  the  intervention  of  a  trustee,  the  husband,  in 
law,  is  the  absolute  owner  of  the  property,  though  a  court  of  equity 
would  consider  him  a  trustee  for  her.]  The  receipt  clause  in  this  deed 
clearly  applies  only  to  a  discharge  to  the  trustees :  Bond  v.  Nurse,  10 
Q.  B.  244  (E.  C.  L.  R.  vol.  59). 

Jervis,  C.  J. — This  rule  has  been  attempted  to  be  supported  on  two 
propositions,  in  neither  of  which  do  I  think  there  is  any  substance. 
In  the  first  place,  it  was  contended  that  the  money  which  was  sought 
to  be  recovered  in  this  action  was  at  the  time  it  was  deposited  with  the 
defendant,  and  still  remained,  the  property  of  the  trustees  under  the 
marriage  settlement,  and  therefore  that  they  ought  to  have  sued.  I 
am  of  opinion  that  there  is  no  foundation  for  that  argument.  By  the 
terms  of  the  deed,  the  corpus  of  the  property  was  vested  in  the  trustees, 
and  the  rents  and  profits  also,  no  doubt,  so  long  as  they  remained  in 
their  hands.  But,  the  moment  the  interest  or  annual  proceeds  of  the 
*fUQl  sett'e(*  Property  is  paid  *over  to  the  wife,  it  belongs  to  her,  and 
J  the  trust  is  discharged.  This  case  is  distinguishable  from  all 
those  which  have  been  cited.  In  Jarman  v.  Woolloton,  3  T.  R.  618, 
the  subject-matter  of  the  settlement  was  household  furniture  conveyed 


13  COMMON  BENCH.     (4  J.  SCOTT.)  649 

to  a  trustee  for  the  separate  use  of  the  wife :  the  property  all  along 
continued  in  the  trustee,  and  never  was  the  husband's.  So,  in  Hase- 
linton  v.  Gill,  3  T.  R.  620,  n.,  where  the  subject-matter  of  the  trust 
was  a  dairy  of  cows  and  the  increase  and  produce  to  arise  therefrom, 
the  cows  had  belonged  to  the  wife  before  marriage,  and  she  was  con- 
ducting a  trade  for  her  own  separate  use,  the  main  object  of  the  deed 
being  to  secure  the  continuance  of  the  trade ;  aud  therefore  it  was 
held,  that,  in  purchasing  cows  out  of  the  proceeds  of  the  trade,  for  the 
purpose  of  carrying  it  on  to  advantage,  the  wife  was  acting  as  the 
agent  of  the  trustees,  in  whom  the  produce  of  the  dairy  was  vested. 
And,  as  to  Davison  v.  Atkinson,  5  T.  R.  434,  it  is  plain  that  the  money 
never  ceased  to  belong  to  the  trustees,  they  having  paid  it  over  to  the 
wrong  person,  and  consequently  not  having  discharged  themselves  of 
their  trust.  These  cases,  therefore,  are  clearly  distinguishable  from 
the  present.  Here,  the  trustees  were  by  the  deed  to  receive  the  rents, 
and  pay  them  over  to  the  plaintiff's  wife :  when  they  had  done  that, 
the  trust  was  performed,  and  the  trustees  discharged.  I  do  not 
think  the  provision  as  to  the  wife's  receipt,  and  no  other,  being  a  good 
and  valid  discharge,  makes  any  difference ;  though  I  incline  to  think 
it  means  that  the  wife's  receipt  shall  be  the  only  valid  discharge  to  the 
tenants.(a) 

Failing  the  first  point,  then  arises  the  second  question, — whether  the 
money  now  sought  to  be  recovered  was  the  property  of  the  wife.  Popu- 
larly and  practically  *speaking,  no  doubt,  it  is  her  property.  r*fir^ 
Although  in  point  of  law  it  was  the  husband's  money,  yet,  if  he  *- 
sought  to  get  it  in  his  wife's  lifetime,  a  court  of  equity  would  interpose, 
and,  as  was  said  in  Messenger  v.  Clarke,  5  Exch.  388,  f  consider  him  a 
trustee  for  her.  So,  in  the  case  put  by  my  Brother  Williams,  of  furni- 
ture settled  to  the  sole  use  of  the  wife,  without  the  intervention  of  a 
trustee,  a  court  of  equity  would  treat  the  husband  as  a  trustee,  but,  in  a 
court  of  law,  the  husband  only  would  be  held  entitled.  That  being  so, 
we  must  hold  the  money  in  this  case  to  have  been  the  husband's  property. 
Then  it  was  said,  that,  the  wife  having  been  permitted  to  lend  this 
money  in  her  lifetime,  it  became  a  chose  in  action,  for  the  recovery  of 
which  she  might  be  joined,  and  which,  after  her  death,  could  only  be  put 
in  suit  by  her  personal  representative.  I  apprehend,  however,  the  doc- 
trine as  to  choses  in  action  has  no  application  to  a  case  of  this  sort.  If 
a  promissory  note  or  a  bond  had  been  given  to  the  wife,  in  her  lifetime, 
for  this  money,  that  would  have  been  a  chose  in  action,  in  respect  of 
which  the  husband  and  wife  might  have  sued  in  her  lifetime,  and  the 
right  to  which  would  have  survived  to  her.  But  that  is  not  this  case. 
Here,  the  money  was  not  the  property  of  the  trustees,  but  of  the  hus- 
band, who  alone  must  have  sued  for  it,  even  in  his  wife's  lifetime.     The 

(a)  This  can  hardly  be  so,  seeing  that  the  deed  speaks  of  "  i/tsues  and  annual  profit*,"  which 
the  tenants  eould  have  no  concern  with. 
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case  of  Molony  v.  Kennedy,  10  Simons,  254,  is  decisive  of  this  question, 
even  if  it  had  arisen  in  a  court  of  equity.  All  the  rights  of  the  wife, 
whether  at  law  or  in  equity,  determined  at  her  death,  and  consequently 
this  action  was  well  brought  by  the  husband  in  his  own  right.  The  rule 
must  be  discharged. 

Cresswell,  J. — It  seems  to  me  that  there  is  no  difficulty  whatever  in 
this  case.  The  trust  was  at  an  end,  so  far  as  regarded  this  money,  the 
moment  it  came  to  the  hands  of  the  wife.  The  husband  alone  could  sue 
*fie-i-i  in  a  *court  of  law  the  person  to  whom  she  lent  it.  And  it  not 
-■  being  a  chose  in  action,  the  husband  now  properly  sues  for  it  in 
his  own  right. 

Williams,  J. — I  am  of  the  same  opinion.  As  soon  as  the  trustees- 
paid  over  the  rents  to  the  wife,  they  ceased  to  have  anything  further  to 
do  with  it ;  their  trust  as  to  that  was  discharged.  That  being  so,  the 
legal  consequence  follows,  that  the  money  became  a  chattel  in  possession, 
and  the  property  of  the  husband ;  and  the  wife,  in  her  lifetime,  could 
not  properly  have  been  joined  with  her  husband  in  an  action  to  recover 
it.  As  to  Fettiplace  v.  Gorges,  1  Ves.  jun.  46,  touching  the  established 
doctrine  of  equity  that  the  sprout  savours  of  the  root,  it  is  said,  that, 
if  the  wife  has  the  jus  disponendi  over  her  separate  estate,  she  has  the 
same  power  over  the  accumulations  of  it,  and  a  court  of  equity  would 
consider  her  husband  a  trustee  for  her.  But,  if  the  wife  dies  without 
having  exercised  her  jus  disponendi,  the  trust,  according  to  Molony  v. 
Kennedy,  is  at  an  end,  and  the  undisposed  of  profits  vest  in  the  husband 
in  his  own  right.  Rule  discharged. 

Money  in  the  hands  of  a  wife,  at  the  decease  The  savings  of  the  interest  arising  from  the 
of  her  husband,  earned  and  received  by  her  separate  estate  of  a  married  woman,  are  as 
before  marriage  or  given  to  her  by  her  husband  much  her  separate  property  as  the  principal : 
afterwards,  passes  to  his  administrator :  Wash-  Merritt  v.  Lyon,  3  Barbour's  Superior  Court 
burn  v.Hale,  10  Pickering,  429  j  see  also  Jones  v.  Reports,  110;  Gentry  «.  M'Reynolds,  12  Mis- 
Warren,  4  Dana,  333 ;  Morgan  v.  Thames  Bank,  souri,  533. 
14  Conn.  99 ;  Dold  v.  Geiger,  2  Grattan,  98. 
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♦JOHN  BOYES  v.  The  Rev.  JOHN  BLUCK.        [*652 
The  Rev.  JOHN  BLUCK  v.  JOHN  BOYES. 
F.  F.  CLOSSMAN  and  JOHN  BOYES  v.  The  Rev.  JOHN  BLUCK. 
The  Rev.  JOHN  BLUCK  t;.  F.  F.  CLOSSMAN  and  JOHN  BOYES. 

May  6. 

General  words  in  a  release  are  to  be  limited  and  restrained  by  the  particular  words  in  the 
recitals. 

Where,  therefore,  an  arbitrator  to  whom  certain  causes  and  matters  in  difference  between  the 
parties  were  referred, — with  power  to  him  to  direct  the  re-conveyance  by  one  of  them  to  the 
other  of  certain  property  which  had  been  purchased  and  held  by  the  former  in  trust  for  the 
latter,  and  to  direct  an  indemnity  and  release  of  the  former  by  the  latter, — by  his  award 
directed  an  indemnity  with  particular  recitals  of  the  transactions  between  them,  and  concluding 
with  these  general  words,  "  or  for  or  in  consequence  of  any  other  act,  deed,  matter,  or  thing 
whatsoever,  in  anywise  relating  or  referring  to  or  arising  out  of  the  premises,  whether  herein- 
before recited  or  mentioned  or  not r" — Held,  that  he  had  not  exceeded  his  authority. 

The  award  directed  that  A.  and  B.  should  forthwith  execute  certain  re-conveyances  to  C,  and 
that  C.  should  forthwith  execute  indemnities  and  releases  to  A.  and  B. : — Held,  that  "  forth- 
with," in  the  latter  case,  meant,  as  soon  as  A.  and  B.  had,  by  their  execution  of  the  re-con- 
veyances, put  themselves  in  a  position  to  call  for  the  execution  of  the  indemnities ;  and  that 
the  award  was  good,  although  B.  was  no  party  to  the  submission. 

By  a  judge's  order,  bearing  date  the  20th  of  June,  1851,  the  above 
causes,  and  all  matters  in  difference  therein  respectively,  and  also  all 
matters  in  difference  between  the  several  parties,  were  referred  to  a  bar- 
rister,— the  costs  of  the  said  four  several  causes  to  abide  the  event  of 
the  award,  and  the  costs  of  the  reference  and  award  to  be  in  the  discre- 
tion of  th^r  arbitrator :  and  it  was  further  (amongst  other  things)  ordered, 
that  the  said  several  parties  should,  within  a  fortnight  after  the  date  of 
the  order,  deliver  to  the  arbitrator  full  particulars  of  the  claims  in  the 
said  actions,  and  in  respect  of  all  matters  in  dispute  on  which  they 
intended  to  rely,  and  that  no  claim  not  included  in  such  particulars 
should  be  entertained  by  the  arbitrator :  and,  further,  that,  in  the  event 
of  either  of  the  parties  disputing  the  validity  of  the  award,  or  moving 
to  set  it  aside,  the  court  should  have  power  to  remit  the  matters  thereby 
referred,  or  any  or  either  of  them,  to  the  reconsideration  of  the  arbitra- 
tor :  and,  further,  that  "  notwithstanding  Clossman  had  been  joined,  and 
was  with  respect  to  that  reference  to  be  treated  as  a  plaintiff  in  one  of 
the  actions  brought  *against  John  Bluck,  and  as  a  defendant  in  r>fif-o 
one  of  the  actions  brought  by  John  Bluck,  the  arbitrator  should  ■■ 
make  his  award  respecting  the  said  two  last-mentioned  actions  in  all 
respects  as  if  the  same  had  been  brought  by  and  against  John  Boyes 
only,  and  as  if  Clossman  had  not  been  a  party  to  the  same."(a) 

The  action  of  Boyes  v.  Bluck  was  assumpsit  for  money  lent,  money 
paid,  money  had  and  received,  interest,  and  money  due  upon  an  account 
stated ;  to  which  the  defendant  pleaded  non  assumpsit,  payment,  set- 
off, and  the  statute  of  limitations. 

(a)  This  last  clause  was  by  a  second  order  substituted  for  a  clause  in  the  first  order. 

2N 
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The  action  of  Bluck  t>.  Boyes  was  assumpsit  for  money  lent,  money 
paid,  money  had  and  received,  and  money  due  upon  an  account  stated ; 
to  which  the  pleas  were,  non  assumpsit,  payment,  and  set-off. 

The  action  of  Glossman  and  Boyes  v.  Bluck  was  assumpsit  for  money 
lent,  money  paid,  money  had  and  received,  interest,  and  money  due 
upon  an  account  stated ;  to  which  the  pleas  were,  non  assumpsit,  pay- 
ment, set-off,  and  the  statute  of  limitations. 

The  action  of  Bluck  v.  Clossman  and  Boyes  was  assumpsit  for  money 
lent,  money  paid,  money  had  and  received,  interest,  and  money  due 
upon  an  account  stated ;  to  which  the  pleas  were,  non  assumpsit,  pay- 
ment, set-off,  and,  as  to  16442.  9*.  4cZ.,  the  statute  of  limitations. 

The  particulars  of  the  claims  of  Boyes  and  Clossman  respectively 
against  Bluck,  delivered  to  the  arbitrator,  contained  various  sums 
alleged  to  have  been  lent  to  or  paid  for  Bluck,  between  the  23d  of 
January,  1843,  and  the  24th  of  June,  1850 ;  and  concluded  as  follows : — 
"  The  above-named  John  Boyes  also  claims  from  the  above-named  John 
Bluck  a  full  and  complete  indemnity  y  by  such  deed  or  deeds,  instrument 
tfirr]  or  instruments,  to  be  *executed  by  the  said  John  Bluck,  as  the 
-*  arbitrator  shall  think  fit  and  determine,  or  in  such  other  manner 
as  the  arbitrator  shall  direct,  for  indemnifying  and  holding  harmless 
the  said  John  Boyce,  his  heirs,  executors,  administrators,  and  assigns, 
and  his  and  their  estates  and  effects,  from  the  payment  of  the  stipends 
or  annual  payments  or  other  sum  and  sums  of  money  to  the  ministers, 
priests,  or  curates  for  the  time  being  of  the  churches  of  Publow  and 
Durleigh,  or  either  of  them,  or  from  any  existing  or  future  liability  to 
pay  the  same  or  either  of  them ;  and  also  for  indemnifying  the  said 
John  Boyes,  his  heirs,  executors,  administrators,  and  assigns,  and  his 
and  their  estate  and  effects,  from  and  against  all  the  losses,  damages, 
costs,  charges  and  expenses,  sum  andsums  of  money  which  he  or  they 
may  incur,  sustain,  or  be  put  unto,  by  reason  or  on  account  of  any  of 
the  covenants,  agreements,  or  engagements  entered  into  by  the  said 
John  Boyes  in  and  by  certain  indentures  bearing  date  respectively  on 
or  about  the  9th  of  April,  1846  (being  the  conveyance  of  a  certain  rent- 
charge,  tithes,  and  hereditaments  to  William  Tiley),  the  9th  of  April, 
1846  (being  a  covenant  for  the  production  of  deeds  to  the  said  William 
Tiley,  his  heirs,  appointees,  executors,  administrators,  or  assigns),  the 
11th  of  April,  1846  (being  the  conveyance  of  a  piece  of  land,  heredita- 
ments, and  premises  to  James  Flower,  and  covenant  for  the  production 
of  title-deeds),  the  11th  of  April,  1846  (being  the  conveyance  of  certain 
pieces  of  land  and  hereditaments  to  Lewis  Bryant),  the  said  11th  of 
April,  1846  (being  a  covenant  for  production  of  title-deeds  to  the  said 
Lewis  Bryant),  the  15th  of  August,  1846  (being  the  conveyance  of  cer- 
tain lands  and  hereditaments  to  F.  L.  Popham),  the  said  15th  of  Au- 
gust, 1846  (being  a  covenant  for  the  production  of  title-deeds  to  the 
said  F.  L.  Popham),  and  the  5th  of  March,  1847  (being  the  conveyance 


13  COMMON  BENCH.    (4  J.  SCOTT.)  654 

of  a  messuage,  lands,  and  hereditaments  to  *E.  Naish),  or  by  r*fice 
reason  or  on  account  of  the  agreement  or  engagement  dated  on  *- 
about  the  11th  of  April,  1846,  made  and  given  by  the  said  John  Boyes 
to  the  said  W.  Tiley  for  the  production  to  the  said  W.  Tiley,  his  heirs, 
appointees,  or  assigns,  of  an  indenture  of  lease  dated  on  or  about  the 
11th  of  December,  1790,  from  Andrew  Daubeny,  Esq,,  to  Peter  Cox, 
of  the  rectory  and  parsonage  of  Publow,  and  the  tithes  and  glebe  lands 
thereto  belonging ;  and  also  by  reason  or  on  account  of  all  the  cove- 
nants, agreements,  or  engagements  made  or  entered  into  with  any  per- 
son or  persons  relating  to  the  purchase  or  sale  of  the  rectory,  tithes, 
lands,  and  hereditaments  of  Publow  aforesaid,  and  the  purchase  of  the 
right  of  patronage  and  presentation  to  the  church  of  Durleigh, — the 
said  John  Boyes  hereby  consenting,  upon  having  such  full  and  complete 
indemnity  as  before  mentioned,  to  execute  to  the  said  John  Bluck,  his 
heirs,  executors,  or  administrators,  at  such  time  or  times,  and  in  such 
manner,  and  at  the  expense  of  such  person  or  persons,  as  the  arbitrator 
shall  direct,  such  deeds  or  instruments  as  the  arbitrator  shall  think 
proper  for  conveying  to  the  said  John  Boyes,  his  heirs  and  assigns,  all 
the  estate  and  interest  of  him  the  said  John  Boyes  in  the  said  rectories 
of  Publow  and  Durleigh.  The  said  John  Boyes  also  claims  the  right  to 
include  the  payment  of  any  and  all  sum  and  sums  of  money  made  by  him 
to  or  for  or  on  behalf  of  Mr.  J.  J.  Harrison,  or  otherwise  in  relation  to 
the  living  or  rectory  of  Durleigh,  and  the  payment  of  any  and  all  sum 
and  sums  of  money  by  Messrs.  Paul  Clossman  and  Boyes  to,  for,  or  on 
account  of  the  said  John  Bluck,  as  matters  in  difference  between  him 
the  said  John  Boyes  and  the  said  John  Bluck.  And  the  said  John 
Boyes  also  claims  that  mutual  releases  should  be  executed  between  him 
and  the  said  John  Bluck,  and  between  the  said  F.  F.  Clossman  and 
John  Boyes  and  the  said  John  Bluck. 

♦The  particulars  delivered  on  the  part  of  Bluck  consisted  of  a  r>fi;-fi 
number  of  items  of  money  alleged  to  have  been  received  on  his  *- 
account  by  Boyes  and  Clossman  respectively  between  the  22d  of  March, 
1842,  and  the  13th  of  March,  1847. 

The  arbitrator  on  the  30th  of  November,  1852,  made  his  award  as 
follows : — 

« To  all  to  whom  these  presents  do  come,  I,  M.  F.,  of,  &c,  send 
greeting:  Whereas  several  actions  having  been  commenced  in  Her 
Majesty's  Court  of  Common  Pleas  at  Westminster,  in  one  of  which  said 
said  actions  John  Boyes  was  plaintiff  and  John  Bluck  was  defendant, 
and  in  another  of  which  said  actions  the  said  John  Bluck  was  plaintiff 
and  the  said  John  Boyes  was  defendant,  and  in  another  of  which  said 
actions  F.  F.  Clossman  and  the  said  John  Boyes  were  plaintiffs  and  the 
said  John  Bluck  was  defendant,  and  in  another  of  which  actions  the 
said  John  Bluck  was  plaintiff  and  the  said  F.  F.  Clossman  and  the  said 
John  Boyes  were  the  defendants, — upon   hearing   the   attorneys   on 
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both  sides,  and  by  their  consent,  it  was  ordered  by,  &c,  that  the  *aid 
causes  and  all  matters  in  difference  therein,  and  all  matters  in  difference 
between  the  several  parties,  should  be  referred  to  the  award,  &c,  of 
me,  M.  F.,  Esq.,  subject  to  certain  terms  and  conditions  in  the  said 
order  of  reference  contained:  Now,  I  the  said  arbitrator,  having  taken 
upon  myself  the  burthen  of  this  reference,  and  having  duly  weighed 
and  considered  the  several  allegations  of  the  said  parties,  and  also  the 
proofs,  vouchers,  and  documents  which  have  been  given  in  evidence 
before  me,  do  hereby  make  and  publish  my  award  in  writing  of  and  con* 
cerning  the  matters  above  referred  to  me,  in  manner  following,  that  is 
to  say, — As  to  the  said  action  in  which  the  said  John  Boyes  is  plaintiff 
and  John  Bluck  is  the  defendant,  I  find  for  the  plaintiff  upon  all  the 
issues  ;  and  I  assess  the  damages  at  6202.,  which  I  award  and  direct  to  be 
*ftf 71  Pa*^  *°  ^e  8a^  *J°hn  Boyes  by  the  said  John  Bluck :  And  as 

J  to  the  said  other  action  in  which  the  said  John  Bluck  is  plaintiff 
and  the  said  John  Boyes  is  defendant,  I  find  for  the  defendant  upon  all 
the  issues,  and  that  the  said  John  Bluck  had  not  any  cause  of  action 
against  the  said  John  Boyes :  And  as  to  the  said  other  action  in  which 
the  said  F.  F.  Glossman  and  John  Boyes  are  the  plaintiffs  and  the  said 
John  Bluck  is  the  defendant,  I  find  for  the  said  plaintiffs  on  all  the 
issues ;  and  I  assess  the  damages  at  13262.  13s.  8d,  which  I  award  and 
direct  to  be  paid  to  the  said  John  Boyes  by  the  said  John  Bluck :  And 
as  to  the  said  other  action  in  which  the  said  John  Bluck  is  the  plaintiff 
and  the  said  F.  F.  Glossman  and  John  Boyes  are  the  defendants,  I  find 
for  the  defendants  on  all  the  issues,  and  that  the  said  John  Bluck  had 
not  any  cause  of  action  against  them  or  either  of  them :  And  I  certify 
that  each  of  the  said  causes  was  proper  to  be  tried  by  a  special  jury, 
and  required  the  same :  And  whereas  it  was  agreed  and  admitted  by 
and  on  behalf  of  the  said  John  Boyes  and  the  said  John  Bluck  respect- 
ively, before  me  the  said  arbitrator,  that  the  several  donative  rectories 
or  vicarages  or  rights  of  presentation  to  certain  churches,  together  with 
certain  glebe  lands,  tithes,  rent-charges,  appurtenances,  and  other 
premises  theretofore  purchased  by  the  said  John  Boyes,  and  one  of 
which,  called  Publow,  had  been  conveyed  to  the  said  John  Boyes,  in 
whom  the  legal  estate  in  so  much  of  the  same  as  remained  undisposed 
of  then  was,  and  another  of  which,  called  Durleigh,  had  been  conveyed 
to  one  J.  J.  Harrison,  in  whom  the  legal  estate  therein  then  was,  were 
so  purchased  by  the  said  John  Boyes  for  and  on  behalf  of  the  said  John 
Bluck,  and  by  his  direction,  who  alone  was  beneficially  interested  in 
each  respectively :  And  whereas  it  was  also  in  like  manner  agreed  and 
admitted  before  me  that  the  said  John  Boyes  had  before  then,  at  the 
request  and  by  the  direction  of  the  said  John  Bluck,  sold  and  conveyed 
♦6581  away  an(*  disposed  of  the  glebe  lands,  tithe,  rents-charges,  and 

J  other  the  lands  and  premises  of  Publow,  to  divers  persons  for 
divers  sums  of  money,  and  had  accounted  for  and  paid  over  all  such 


13  COMMON  BENCH.    (4  J.  SCOTT.)  658 

—4, 1 : 

sums  of  money  the  proceeds  of  such  sale  to  the  said  John  Bluck ;  and 
it  was  asserted  by  the  said  John  Boyes  that  he  had  incurred  liabilities 
in  respect  of  such  purchases,  and,  upon  the  said  sale  and  transfer  of 
such  glebe  lands,  tithes,  rent-charges,  and  premises,  had  personally 
entered  into  covenants  for  the  production  of  title-deeds,  and  other 
covenants,  and  incurred  other  liabilities  in  respect  of  such  property ; 
and  it  was  also  asserted  by  the  said  John  Boyes  that  he  and  the  said 
J.  J.  Harrison  at  his  request  had  also  respectively  incurred  divers 
personal  liabilities  relating  to  the  other  donative  rectory  or  vicarage  of 
Durleigh,  in  respect  of  which  he  the  said  John  Boyes  was  bound  to  hold 
the  said  J.  J.  Harrison  harmless:  And  whereas  it  was  agreed  and 
arranged  that  the  said  John  Boyes  should  transfer  to  the  said  John 
Bluck  the  residue  of  the  said  rectory,  vicarage,  or  right  of  presentation 
of  Publow  and  appurtenances  and  premises  not  so  disposed  of  as  afore- 
said, and  should  cause  and  procure  the  said  J.  J.  Harrison  to  transfer 
all  his  estate  and  interest  in  Durleigh  to  him  the  said  John  Bluck,  and 
that  the  title-deeds  should  be  given  up  to  him  the  said  John  Bluck : 
And  whereas  the  said  John  Boyes  on  his  part  claims  that  the  said  John 
Bluck  should  give  him  and  the  said  J.  J.  Harrison  a  valid  release  and 
indemnity  in  respect  of  all  such  property,  purchases,  sales,  and  con- 
veyances, and  it  was  a  matter  in  difference  between  the  said  John 
Bluck  and  the  said  John  Boyes  when  and  in  what  manner  and  on  what 
terms  as  regards  such  release  and  indemnity  as  aforesaid,  and  the 
expense  of  the  several  conveyances  and  other  deeds,  such  transfer 
should  be  carried  out :  And  whereas  it  was  arranged  and  agreed  before 
me  by  the  said  John  Boyes  and  the  said  John  Bluck,  and  their  r*ficQ 
♦respective  counsel,  at  a  meeting  on  the  said  arbitration  held  *- 
at  my  chambers  on  the  1st  of  November  in  this  present  year,  that 
the  necessary  conveyances  and  instruments  of  indemnity  should  be 
drawn  up  by  the  parties  themselves  if  they  could  agree  upon  them, 
and  if  they  could  not  agree  within  ten  days,  that  the  deeds  should 
be  prepared  by  the  solicitor  of  the  said  John  Boyes,  and  forwarded 
to  me  the  said  arbitrator  to  settle  as  arbitrator ;  and  that  the  title-deeds 
should  be  handed  over  to  the  said  John  Bluck :  And  whereas  the  said 
ten  days  has  long  since  expired,  and  the  said  parties  have  not  been  able 
to  agree  amongst  themselves  upon  such  conveyances  and  indemnities, 
and  the  solicitor  of  the  said  John  Boyes  has  sent  to  me  certain  drafts 
of  forms  of  indemnities,  and  the  solicitor  of  the  said  John  Bluck  has 
also  sent  me  two  several  draft  forms  of  conveyance,  to  be  settled  by 
me  as  arbitrator  on  behalf  of  both  the  said  parties,  and  I  have  duly 
settled  the  same  as  such  arbitrator :  Now,  I  the  said  arbitrator  do  hereby 
award  and  direct  that  the  said  John  Boyes  do  forthwith  duly  sign,  seal, 
and  deliver  an  indenture  in  form  and  words  according  to  the  draft 
settled  by  me  and  marked  (1.),  and  signed  in  every  page  thereof  with 
vol.  xni. — 54  2  n  2 
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my  initials ;  such  indenture  to  be  duly  stamped,  and  dated  the  day  of 
the  execution  and  delivery  thereof;  and  that  the  said  John  Boyes  do 
forthwith  deliver  to  the  said  John  Bluck  all  the  title-deeds  relating 
to  the  same :  And  I  further  award  and  direct  that  the  said  John  Boyes 
do  also  forthwith  cause  and  procure  the  said  J.  J.  Harrison  to  duly 
sign,  seal,  and  deliver  an  indenture  in  form  and  words  according  to  the 
draft  settled  by  me,  and  marked  (2.),  and  signed  in  every  page  thereof 
with  my  initials,  such  indenture  to  be  duly  stamped,  and  dated  the  day 
of  the  execution  and  delivery  thereof,  and  do  cause  to  be  delivered  up 
to  the  said  John  Bluck  the  title-deeds  relating  to  the  same:  and  I 
further  award  and  direct  that  the  said  John  Bluck  do  also  forthwith 
♦fifiOl  ^y  *s*8n»  sea''  an(*  deliver  an  indenture  in  form  and  words 
J  according  to  the  draft  settled  by  me,  and  marked  (3.),  and  signed 
in  every  page  thereof  with  my  initials;  such  indenture  to  be  duly 
stamped,  and  dated  the  day  of  the  execution  and  delivery  thereof:  And 
I  further  award  and  direct  that  the  said  John  Bluck  do  also  forthwith 
duly  sign,  seal,  and  deliver  an  indenture  in  form  and  words  according 
to  the  draft  settled  by  me,  and  marked  (4.),  and  signed  in  every  page 
thereof  with  my  initials ;  such  indenture  to  be  duly  stamped,  and  dated 
the  day  of  the  execution  and  delivery  thereof:  And  I  further  awa-d  and 
direct  that  the  said  John  Bluck  do  also  forthwith  duly  sign,  seal,  an  I 
deliver  an  indenture  in  form  and  words  according  to  the  draft  settle  1 
by  me,  and  marked  (5.),  and  signed  in  every  page  thereof  with  my 
initials ;  such  indenture  to  be  duly  stamped,  and  dated  the  day  of  the 
execution  and  delivery  thereof, — which  several  draft  forms  so  signed  by 
me  are  delivered  with  this  my  award :  And  I  further  award  and  direct 
that  the  said  John  Bluck  do  bear  and  pay  the  costs  of  the  said  reference 
and  of  this  my  award,  and  also  of  the  several  conveyances,  indemnities, 
and  deeds  above  mentioned :  And  I  further  declare  that  I  have  made 
this  my  award  of  and  concerning  all  the  matters  in  difference  referred 
to  me,  and  that  there  was  no  matter  in  difference  between  any  of  the 
said  parties,  other  than  those  in  respect  of  which  I  have  made  this  my 
award." 

The  deeds  referred  to  in  the  award  were  as  follows : — 
1.  An  indenture  between  Boyes  of  the  one  part  and  Bluck  of  the 
other  part, — reciting  that  Boyes  was  seised  of  or  entitled  to,  or  consi- 
dered to  be  seised  of  or  entitled  to,  in  fee-simple,  or  had  absolute  power 
of  appointment  over  the  hereditaments  and  premises  thereinafter  ap- 
pointed or  assured,  &c,  in  trust  for  Bluck,  and  that  the  latter  has 
applied  unto  and  requested  him  to  convey  and  assure  the  same  in  man- 


*i 
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ner  thereinafter  mentioned, — and  *purporting,  pursuant  to  the 


4  &  5  Vict.  c.  21,  to  grant,  bargain,  sell,  alien,  and  release  unto 
Bluck  and  his  heirs,  "  all  that  the  rectory  or  parsonage  of  Publow,  in 
the  county  of  Somerset,  and,  as  part  thereof  or  attached  thereto,  all 
that  donation  and  right  of  patronage  in  perpetuity  of  and  to  the  church 
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of  Publow  aforesaid,  with  the  church  and  churchyard  thereof,  and  all 
other  rights,  &c.  (save  and  except  all  tithes,  or  rent-charge  in  lieu  of 
tithes,  glebe  or  other  land,  thereto  belonging,  which  had  been  sold  or 
disposed  of) ;  and  the  reversion,"  &c,  habendum  to  Bluck,  his  heirs 
and  assigns. 

2.  An  indenture,  in  similar  terms,  between  Harrison  of  the  one  part, 
and  Bluck  of  the  other  part,  whereby  Harrison  purported  to  grant, 
bargain,  sell,  alien,  and  release  unto  Bluck  and  his  heirs,  "  all  that  the 
donation  and  right  of  patronage  or  presentation  in  perpetuity  of  or  to 
the  church  or  chapel  of  Durleigh,  in  the  county  of  Somerset,  and 
together  also  with  the  churchyard  thereto  belonging,  containing  2  r. 
33  p.  (more  or  less),  and  all  other  rights,  members,  and  appurtenances 
whatsoever,  thereunto  belonging;"  and  the  reversion,  &c. ;  habendum 
to  Bluck,  his  heirs  and  assigns. 

3.  An  indenture  between  Bluck  of  the  one  part  and  Boyes  of  the 
other  part, — reciting  a  statutory  indenture  of  release,  dated  the  10th 
of  June,  1845,  whereby  the  rectory  and  parsonage  of  Publow,  in  the 
county  of  Somerset,  with  all  and  singular  the  rights,  members,  and 
appurtenances  whatsoever,  and  all  tithes,  &c,  and  several  parcels  of 
land  were,  in  consideration  of  4200/.  paid  by  Boyes  to  the  Rev.  J. 
Daubeny,  party  thereto  of  the  first  part,  conveyed  and  assured  to  the 
use  of  such  person  or  persons,  &c.,  and  for  such  trusts,  intents,  and 
purposes,  and  with,  under,  and  subject  to  such  powers,  &c,  as  Boyes 
should  by  deed  direct,  limit,  or  appoint ;  and  further  reciting,  that,  by 
a  declaration  of  trust  bearing  date  the  10th  of  September,  1845,  Boyes 
did  admit  and  "declare  that  the  said  purchase  was  so  made  by  r*fi£9 
him  as  aforesaid,  for  and  on  behalf  of  Bluck,  and  that  the  said  '- 
parsonage  and  other  hereditaments  and  premises  were  so  conveyed  to 
him  to  the  uses  thereinbefore  mentioned  in  trust  for  Bluck,  his  heirs 
and  assigns,  and  that  the  said  purchase  sum  or  consideration  money  so 
paid  to  the  Rev.  J.  Daubeny  by  Boyes  was  so  paid  by  him  for  and  on 
behalf  of  Bluck,  subject,  nevertheless,  to  the  payment  to  Boyes,  his 
executors,  &c,  by  Bluck,  his  heirs,  &c,  of  the  said  principal  sum  of 
4200/.  and  interest  at  42.  per  cent.,  and  the  expenses  of  and  relating  to 
the  said  purchase ;  and  further  reciting  an  indenture  of  the  10th  of 
September,  1845,  between  Bluck  of  the  one  part,  and  Boyes  of  the 
other  part,  whereby  Bluck  covenanted  to  pay  the  4200/.,  with  interest 
and  expenses,  on  or  before  the  27th  of  December,  then  next,  so  as  fully 
and  effectually  to  indemnify  Boyes,  his  heirs,  &c,  from  all  loss,  costs, 
&c,  on  account  of  the  said  rectory  and  parsonage,  &c,  or  in  any  man- 
ner relating  thereto,  with  a  power  of  sale  in  case  of  default ;  and 
further  reciting  a  statutory  indenture  of  appointment  and  release,  of 
the  9th  of  April,  1846,  whereby  Boyes,  in  consideration  of  3865/.  paid 
to  him  by  William  Tiley,  conveyed  to  Tiley  the  yearly  rent-charge  or 
annual  sum  of  252/.  16*.  Id.  apportioned  in  lieu  of  tithes  of  Publow, 
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subject  to  the  yearly  payment  of  162.  to  the  parson  or  minister  of  Pub- 
low  Church,  for  the  performance  of  the  duty  thereof,  and  also  a  cove- 
nant by  Boyes  with  Tiley,  for  the  production  of  the  deeds  and  documents 
relating  to  the  title,  &c. ;  and  further  reciting  several  conveyances  by 
Boyes  of  various  portions  of  the  hereditaments  so  purchased  by  him  as 
before  mentioned  on  behalf  of  Bluck ;  and  further  reciting  that  "  all 
the  hereditaments  and  premises  so  purchased  by  and  conveyed  to  Boyes 
as  aforesaid  (except  only  the  said  rectory,  with  the  donation  or  right 
*tifi31  °^  Patronage>  an(*  church  and  churchyard  *thereunto  belonging, 

-*  which  were  considered  as  included  in  such  hereditaments  and 
premises),  bad  by  the  several  thereinbefore-recited  conveyances,  been 
sold  and  conveyed  by  Boyes  in  manner  aforesaid, — which  several  sales 
and  conveyances  were  made  by  and  with  the  consent  of  Bluck,  as  he 
did  thereby  acknowledge, — and  the  purchase-moneys  for  the  same,  and 
the  rents  and  profits  thereof  in  the  mean  time,  had  been  respectively 
received  by  Boyes,  and  applied  by  him  in  liquidation  and  payment  of 
the  said  sum  ofv  42002.  and  all  interest  thereon,  and  all  expenses  in- 
curred by  him  in  and  about  such  purchase,  and  in  the  subsequent  sales 
of  the  said  property  so  sold,  and  the  said  Boyes  had  fully  repaid  him- 
self all  such  moneys  and  expenses  as  last  aforesaid,  as  he,  Boyes,  did 
thereby  admit  and  acknowledge ;  that  Bluck  had  requested  Boyes  to 
convey  and  assure  the  said  rectory,  donation,  or  right  of  patronage, 
together  with  the  church  and  churchyard  thereunto  belonging,  unto  him 
Bluck,  which  Boyes  had  consented  and  agreed  to  do ;  that  Boyes  had 
made  out  and  stated  a  full  and  just  account  of  all  his  receipts,  payments, 
and  disbursements  on  account  of  or  in  relation  to  the  purchase  and  sale 
of  the  said  rectory  or  parsonage  of  Publow,  together  with  the  tithes, 
glebe  lands,  hereditaments,  and  premises  thereto  belonging,  and  the 
said  account  had  been  produced  to  and  examined  by  Bluck,  and  he  was 
satisfied  with  the  same,  as  he  did  thereby  acknowledge,  and  Boyes  had 
paid  to  Bluck,  as  he  did  also  thereby  acknowledge,  the  balance  or  sum 
of  15432.  15*.  8d.  appearing  due  to  him  on  such  account ;  and  that 
Bluck  was  desirous  of  having  the  said  rectory,  parsonage,  and  premises 
remaining  unsold,  conveyed  to  him,  Bluck,  which  had  accordingly  been 
so  conveyed," — It  was  witnessed,  "  that,  in  consideration  of  all  and 
singular  the  premises,  he,  Bluck,  did  by  those  presents  remise,  release, 
and  for  ever  discharge  Boyes,  his  heirs,  executors,  and  administrators, 
*6fi41  an(*  *e8tate  an(*  effecte  whatsoever,  of  and  from  all  and  every 

-J  the  receipts,  payments,  and  on  account  of  disbursements  or  in 
relation  to  the  said  purchase  and  sale  or  conveyance  of  the  said  rectory 
or  parsonage  of  Publow,  together  with  the  tithes,  glebe  lands,  heredi- 
taments, and  premises  thereto  belonging,  or  other  the  hereditaments  so 
purchased,  conveyed,  and  assured  as  aforesaid,  or  any  part  thereof,  and 
all  the  rents  and  profits,  produce,  and  income  of  the  same,  and  of  and 
from  the  same  and  every  part  thereof,  and  of  and  from  all  and  all  man- 
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ner  of  action  and  actions,  suit  and  suits,  cause  and  causes  of  action  and 
suit,  proceedings,  accounts,  reckonings,  payments,  balances,  moneys, 
costs,  losses,  charges,  expenses,  claims,  and  demands  whatsoever,  at 
law  or  in  equity,  or  otherwise  howsoever,  for  or  on  account  or  in  re- 
spect of  the  said  hereditaments  and  premises,  or  any  part  thereof,  or 
the  purchase  and  sale,  conveyance,  or  assurance  thereof  as  aforesaid,  or 
the  rents,  profits,  produce,  or  income  of  the  same,  or  any  part  thereof, 
or  for  or  on  account  of  the  application  or  disposition  of  the  same, 
or  for  or  on  account  or  in  respect  or  in  consequence  of  the  trusts, 
powers,  and  authorities  reposed  or  vested  in  Boyes  by  the  said  recited 
indentures  of  the  10th  of  June,  1845,  any  or  either  of  them,  or  of  any 
act,  deed,  matter,  or  thing  whatsoever  made,  done,  committed,  or  suf- 
fered or  omitted  to  be  done,  under  and  according  to,  or  in  breach  or 
non-performance  of,  the  same  trusts,  powers,  and  authorities,  or  any  of 
them,  or  for  or  in  consequence  of  any  other  act,  deed,  matter,  or  thing 
whatsoever  in  any  wise  relating  or  referring  to,  or  arising  out  of  the 
premises,  whether  hereinbefore  recited  or  mentioned  or  not:  And 
Bluck,  for  himself,  his  heirs,  executors,  and  administrators,  did  thereby 
covenant,  promise,  and  agree  with  and  to  Boyes,  his  heirs,  executors, 
administrators,  and  assigns,  that  he,  Bluck,  bis  heirs,  &c,  should  and 
would,  from  time  to  time,  and  at  all  times  for  ever  ^thereafter,'  r*fifir 
save  harmless  and  keep  indemnified  the  said  Boyes,  his  heirs,  *• 
&c,  of,  from,  and  against  all  and  all  manner  of  action  and  actions,  suit 
and  suits,  and  cause  and  causes  of  action  and  suit,  payments,  claims  and 
demands,  loss,  damages,  costs,  charges,  and  expenses,  which  should  or 
might,  or  otherwise  could  or  might,  at  any  time  or  times  thereafter,  be 
brought,  commenced,  or  prosecuted  by  any  person  or  persons  whomso- 
ever against  him,  Boyes,  his  heirs,  &c,  or  which  he  or  they  should  or 
might,  or  otherwise  could  or  might,  pay,  sustain,  incur,  or  be  put  unto, 
by  reason  or  on  account  of  the  rectory  and  parsonage,  lands,  tithes,  and 
hereditaments  of  or  at  Publow  aforesaid,  or  any  part  or  parts  thereof, 
or  the  purchase  or  sale,  conveyance  or  assurance  thereof,  as  therein- 
before was  mentioned,  or  any  other  act,  deed,  or  thing  in  any  wise  re- 
lating thereto,  and  of  and  from  the  payment  of  any  and  every  stipend, 
charge,  sum  of  money,  or  payment  then  subsisting,  or  which  might  at 
any  time  and  from  time  to  time  thereafter  subsist,  or  which  should  at 
any  time  or  times  thereafter  be  recovered  or  enforced  from  or  against 
the  said  Boyes,  his  heirs,  &c,  for  or  in  respect  of  the  services  of  any 
parson,  minister,  priest,  or  curate,  appointed,  or  thereafter  to  be  ap- 
pointed, to,  or  who  might  serve,  the  said  church  of  Publow ;  and  of, 
from,  and  against  all  losses,  costs,  charges,  damages,  and  expenses 
which  he,  Boyes,  his  heirs,  &c,  or  any  or  either  of  them,  should  or 
might  pay,  sustain,  incur,  or  be  put  unto,  by  reason  or  on  account  of 
the  non-payment  of  such  stipend,  charge,  sum  of  money,  or  payment, 
or  any  part  thereof;  and  also,  and  particularly,  of,  from,  and  against 
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all  losses,  damages,  costs,  charges,  and  expenses  which  he,  Boyes,  his 
heirs,  &c,  should  or  might,  or  otherwise  could  or  might,  sustain,  incur, 
of  be  put  unto  by  reason  or  on  account  of  any  of  the  covenants  entered 
*fiPfn  *n*°  ^  *^m  *n  *be  several  conveyances  made  by  him  as  therein- 
-J  after  recited  or  mentioned,  and  particularly  the  covenant  entered 
into  by  him,  Boyes,  with  the  said  William  Tiley  as  thereinbefore  was 
recited,  for  the  purpose  of  indemnifying  him  the  said  William  Tiley,  his 
heirs,  appointees,  executors,  administrators,  and  assigns,  from  the  pay- 
ment of  any  stipend  which  was  then  subsisting,  or  which  should  at  any 
time  thereafter  be  enforced  against  the  said  William  Tiley,  his  heirs, 
&c.  (as  the  owners  of  the  said  rent-charge),  in  respect  of  the  service  of 
any  minister  of  the  said  church  of  Publow,  or  otherwise  as  aforesaid ; 
and  also  of,  from,  and  against  all  losses,  costs,  charges,  damages,  and 
expenses  which  the  said  William  Tiley,  his  heirs,  &c.,  or  the  owner  or 
owners  for  the  time  being  of  the  said  rent-charge  and  premises,  should 
be  put  to  by  reason  of  the  non-payment  of  such  stipend,  or  of  any  part 
thereof,  or  otherwise  by  reason  or  on  account  of  any  other  covenant, 
warrant,  matter,  cause,  or  thing  whatsoever,  made,  done,  or  suffered  by 
him,  Boyes,  in  the  execution  of  the  aforesaid  trust,  purchase  and  sale, 
conveyance  or  assurance,  or  otherwise  howsoever  in  relation  to  the 
premises." 

4.  An  indenture  between  Bluck  of  the  one  part  and  Boyes  of  the 
other  part, — reciting,  that,  by  indenture  dated  the  18th  of  March,  1845, 
the  right  of  patronage  and  presentation  of  and  to  the  church  or  chapel 
of  Durleigh,  with  the  rights  and  appurtenances  thereunto  belonging, 
were,  for  the  consideration  in  the  said  indenture  mentioned,  granted 
and  assured  unto  and  to  the  use  of  J.  J.  Harrison,  his  heirs  and  assigns, 
for  ever ;  that  the  purchase  thereof  was  made  by  Boyes  in  his  own 
name,  but  for  and  on  behalf  of  Btyok,  at  his  request,  and  the  same  was 
granted  and  assured  to  Harrison  as  aforesaid,  by  the  before-recited 
indenture,  at  the  request  of  Boyes,  for  the  benefit  of  and  in  trust  for 
Bluck ;  and  that  Bluck  was  desirous  of  having  the  same  conveyed  to 
*fifi71  *kim,  Bluck,  and  the  same  had  accordingly  been  so  conveyed  to 
J  him, — it  was  witnessed,  that  in  consideration  of  the  premises,  he, 
Bluck,  did  thereby,  for  himself,  his  heirs,  executors,  and  administrators, 
covenant,  promise,  and  agree,  with  and  to  Boyes,  his  heirs,  executors, 
administrators,  and  assigns,  that  he,  Bluck,  his  heirs,  &c,  should  and 
would  from  time  fro  time  and  at  all  times  for  ever  thereafter,  save 
harmless  and  keep  indemnified  the  said  Boyes,  his  heirs,  &c,  of,  from, 
and  against  all  and  all  manner  of  action  and  actions,  suit  and  suits, 
cause  and  causes  of  action  and  suit,  payments,  claims  and  demands, 
loss,  damages,  costs,  charges,  and  expenses  whatsoever,  which  should  or 
might,  or  otherwise  could  or  might,  at  any  time  or  times  thereafter,  be 
brought,  commenced,  or  prosecuted  by  any  person  or  persons  whomso- 
ever against  him,  Boyes,  his  heirs,  &c,  or  which  he  or  they  should  or 
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might,  or  otherwise  could  or  might,  pay,  sustain,  incur,  or  be  put  unto 
by  reason  or  on  account  of  the  purchase  or  conveyance  of  the  said 
right  of  patronage  or  presentation  to  the  said  church  or  chapel  of  Dur- 
leigh  aforesaid,  as  thereinbefore  mentioned ;  and  also  of  and  from  the 
payment  of  any  and  every  stipend,  charge,  sum  of  money,  or  payment 
then  subsisting,  or  which  might  at  any  time  and  from  time  to  time 
thereafter  subsist,  or  which  should  at  any  time  or  times  thereafter  be 
recovered  or  enforced  from  or  against  the  said  Boyes,  his  heirs,  &c, 
for  or  in  respect  of  the  services  of  any  parson,  minister,  priest,  or 
curate  appointed,  or  thereafter  to  be  appointed  to,  or  who  might  serve, 
the  said  church  or  chapel  of  Durleigh ;  and  of,  from,  and  against  all 
losses,  costs  charges,  damages,  and  expenses  which  he,  Boyes,  his 
heirs,  &c.,  should  or  might  sustain,  incur,  or  be  put  to,  by  reason  or  on 
account  of  the  non-payment  of  such  stipend,  charge,  sum  of  money,  or 
payment,  or  of  any  part  thereof. 

5.  An  indenture  between  Bluck  of  the  first  part,  *Boyes  of  r*fifio 
the  second  part,  and  Harrison  of  the  third  part,  similar  in  terms  '- 
to  the  last,  whereby  Bluck  indemnified  Harrison  from  and  against  all 
actions,  losses,  &c,  in  respect  of  the  conveyance  to  him  of  the  church 
of  Durleigh. 

Watson,  in  Hilary  Term  last,  on  behalf  of  John  Bluck,  obtained  a 
rule  calling  upon  John  Boyes  to  show  cause  why  the  award  should  not 
be  set  aside,  on  the  grounds, — First,  that  the  arbitrator  had  exceeded 
his  authority  in  directing  John  Bluck  to  execute  an  indenture  according 
to  the  draft  marked  No.  3  in  the  said  award  mentioned  and  referred 
to, — Secondly,  that  the  arbitrator  had  exceeded  his  authority  in  direct- 
ing John  Bluck  to  execute  an  indenture  according  to  the  draft  marked 
No.  4  in  the  said  award  mentioned  and  referred  to, — Thirdly,  that  the 
arbitrator,  in  directing  John  Bluck  forthwith  to  execute  and  deliver  an 
indenture  according  to  the  said  draft  No.  3,  had  made  an  order  which 
was  contrary  to  both  law  and  equity, — Fourthly,  that  the  arbitrator,  in 
directing  Mr.  Bluck  forthwith  to  execute  and  deliver  an  indenture 
according  to  the  said  draft  No.  4,  had  made  an  order  which  was  con- 
trary to  both  law  and  equity, — Fifthly,  that  the  arbitrator  had  exceeded 
his  authority  in  directing  Mr.  Bluck  to  execute  an  indenture  according 
to  the  draft  marked  No.  5  in  the  said  award  mentioned  and  referred 
to, — Sixthly,  that  the  arbitrator,  in  directing  Mr.  Bluck  forthwith  to 
execute  and  deliver  an  indenture  according  to  the  said  draft  No.  5,  had 
made  an  order  which  was  contrary  to  both  law  and  equity, — Seventhly, 
that,  assuming  the  arbitrator  to  have  had  power  to  order  deeds  to  be 
executed  by  Mr.  Bluck  in  the  forms  and  according  to  the  said  drafts 
numbered  4  and  5,  still  the  execution  and  delivery  of  such  deeds  by 
Mr.  Bluck,  should  have  been  made  conditional  on  the  execution  and 
delivery  by  Mr.  *Boyes  and  Mr.  Harrison  respectively  of  the  r*fifiQ 
deed  numbered  2,  and  on  the  delivery  up  by  them  respectively  *■ 
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to  Mr.  Black  of  the  title-deeds  relating  to  Durleigh,  ordered  by  tbe 
8  aid  award  to  be  given  up  by  them  respectively, — Eighthly,  that, 
assuming  the  arbitrator  to  have  had  the  power  to  order  Mr.  Black  to 
execute  and  deliver  an  indenture  according  to  the  said  draft  No.  3,  the 
execution  and  delivery  thereof  should  have  been  made  conditional  on 
the  delivery  by  Mr.  Boyes  of  the  said  indenture  No.  1,  and  on  the 
delivery  up  by  Mr.  Boyes  of  the  title-deeds  relating  to  Publow. 

The  affidavit  in  support  of  the  motion,  stated,  that  Bluck,  by  his 
counsel,  when  before  the  arbitrator,  signified  his  readiness  to  accept  a 
conveyance  of  the  livings  of  Publow  and  Durleigh,  and  to  indemnify 
Boyes  and  Harrison  against  all  such  liabilities  as  he,  Bluck,  would  by 
law  have  been  subject  to  if  his  name  had  been  inserted  in  the  purchase- 
deeds  of  the  said  livings  instead  of  the  names  of  Boyes  and  Harrison 
respectively ;  but  that  he  protested  against  being  held  liable  further  or 
otherwise. 

The  learned  counsel  submitted,  that  the  indemnities  directed  by  the 
arbitrator  to  be  executed  by  Bluck  were  more  extensive  than  the  par- 
ticulars of  claim  required,  or  the  power  vested  in  the  arbitrator  justi- 
fied ;  and  that  the  award  was  further  bad,  inasmuch  as  it  ordered  that 
Bluck  should  execute  the  releases,  and  indemnities,  not  upon  the  execu- 
tion of  the  conveyances  to  him  of  the  respective  livings  of  Publow  and 
Durleigh  by  Boyes  and  Harrison,  but  forthwith, — whereas,  there  were 
no  means  of  compelling  Harrison  to  execute  a  conveyance  of  the  living 
of  Durleigh  at  all.  He  further  submitted  that  the  arbitrator  had 
exceeded  his  authority,  as  to  the  costs,  in  ordering  Black  to  pay  the 
costs  of  the  several  conveyances  and  indemnities ;  but  the  rule  was  not 
granted  upon  this  point,  the  court  saying  that  these  costs  came 
*fi701  *w*thin  the  description  of  «  costs  of  the  reference  and  award," 
J  over  which  the  arbitrator  had  a  discretionary  power. 

ByleS)  Serjt.,  and  Whitmore,  showed  cause,  upon  affidavits  detailing 
the  circumstances  under  which  the  livings  of  Publow  and  of  Durleigh 
respectively  were  purchased,  and  stating  that  it  was  agreed  by  the  par- 
ties when  before  the  arbitrator,  that  the  deeds  of  conveyance  and 
indemnity  should  be  prepared  by  both  parties,  and,  if  not  agreed  to 
within  ten  days,  that  Boyes's  solicitors  should  prepare  drafts  and  hand 
them  to  the  arbitrator  to  settle ;  and  that,  the  parties  having  failed  to 
agree  within  the  time  specified,  the  deeds  had  accordingly  been  settled 
by  the  arbitrator.  If  it  be  open  to  the  court  to  question  the  decision  of 
the  arbitrator,  it  is  submitted  that  he  has  properly  disposed  of  all  the 
matters  in  difference  referred  to  him.  The  indemnities  to  Boyes  and 
Harrison  necessarily  resulted  from  the  conveyance  of  the  two  livings 
by  them  to  Bluck.  The  objection  urged  to  the  deeds  of  indemnity,  is, 
that  they  are  in  such  general  and  comprehensive  terms  that  they 
would  extend  to  indemnify  the  parties  even  in  respect  of  wrongful  acts. 
That,  however,  is  not  so ;  for,  the  general  words  would  necessarily  be 
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restrained  by  the  recitals, — as  in  Payler  v.  Homersham,  4  M.  &  Selw. 
423,  where  a  release  contained  in  a  deed  which  recited  that  the  defend- 
ant stood  indebted  to  his  creditors  in  the  several  sums  set  to  their 
respective  names,  and  that  they  had  agreed  to  take  of  the  defendant 
15*.  in  the  pound  upon  the  whole  of  their  respective  debts,  whereby  th« 
creditors,  in  consideration  of  the  said  15*.  in  the  pound  paid  to  them 
before  executing  the  release,  each  and  every  of  them  did  release  the 
defendant  from  all  manner  of  actions,  debts,  claims,  and  demands  in  law 
and  equity,  which  they  or  any  or  either  of  them  had  against  him,  or 
thereafter  could,  should^  or  *migkt  have,  by  reason  of  anything  r*fi71 
from  the  beginning  of  the  world  to  the  date  of  the  release,  was  *- 
held  to  release  nothing  but  the  respective  debts,  and  all  actions  and 
demands  touching  them ;  for,  the  general  words  of  release  had  reference 
to  the  particular  recital,  and  were  to  be  governed  by  it.  A  case  cited 
from  2  Roll  Abr.  409,  having  been  reflected  on,  Lord  Ellenborough 
said :  "  I  do  not  find  that  Lord  Holt,  when  he  denied  the  authority  of 
the  case  from  Roll.  Abr.  (vide  1  Show.  155),  denied  also  the  position 
of  Gregory,  J.,  that  the  general  words  of  a  release  may  be  restrained 
by  the  particular  recital.  Common  sense  requires  that  it  should  be  so ; 
and,  in  order  to  construe  any  instrument  truly,  you  must  have  regard 
to  all  its  parts,  and  most  especially  to  the  particular  words  of  it.  I 
am  sorry,  therefore,  to  find  that  the  case  cited  from  Lord  Rolle  was 
said  not  to  be  law,  because  it  seems  to  me  to  be  as  sound  a  case  as  can 
be  stated/9  Then,  it  is  said  that  the  arbitrator  has  directed  that  Bluck 
shall  execute  the  indemnities  forthwith,  and  that  there  are  no  means  of 
compelling  Harrison  to  execute  the  conveyance  of  Durleigh.  But  it  is 
manifest  that  the  whole  was  intended  to  be  done  together ;  the  indem- 
nity deed  recites  that  the  conveyance  has  already  been  executed.  In 
truth,  the  general  words  have  nothing  at  all  upon  which  they  can 
operate. 

Watson  and  Maniety,  in  support  of  the  rule. — The  principal  objections 
apply  to  deeds  No.  8  and  No.  5 ;  and  these  are  exceptionable  in  two 
respects, — first,  as  regards  the  extent  of  the  indemnity  and  release 
awarded,— secondly,  with  reference  to  the  time  of  their  execution.  It 
was  clearly  part  of  the  arbitrator's  duty  to  determine  the  several  actions 
and  matters  in  difference,  and  to  determine  also  the  nature  and  extent 
of  the  indemnities  to  be  given :  if  they  are  larger  than  authorized  by 
law,  the  court  will  set  aside  the  award.  The  arrangement  as  to  r*fi72 
*the  mode  of  settling  the  deeds,  was  not  in  the  nature  of  a  sup-  L 
plemental  reference,  but  only  a  mode  of  working  out  the  reference  more 
conveniently.  If  the  arbitrator  had  directed  the  indemnity  to  be  exe- 
cuted at  the  same  time  as  the  conveyance,  it  would  have  been  well 
enough.  [Crbsswbll,  J. — Both  are  to  be  executed  forthwith.]  Sup- 
pose Bluck  were  to  execute  the  releases  and  indemnities,  and  Harrison 
should  refuse  to  execute  the  conveyance  of  Durleigh  to  Bluck,  what 
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remedy  would  the  latter  have  ?  The  indemnity  extends  far  beyond  the 
necessity  of  the  case :  it  applies  to  future  acts,  as  well  as  to  things  that 
are  by-gone ;  Augero  v.  Keen,  1  M.  &  W.  390  ;f  and  also  to  all  things 
done  whether  by  right  or  by  wrong. 

Jervis,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
The  objections  urged  against  this  award  are  of  the  most  technical 
description.  The  first  objection  is,  that  the  indemnities  awarded  by  the 
arbitrator  are  larger  than  the  particulars  claimed,  and  consequently 
larger  than  the  submission  warranted.  But  I  think  the  proper  answer 
to  that  is,  that,  however  large  the  general  words  may  be,  they  are  modi- 
fied and  controlled  by  the  language  of  the  recitaL  Here  I  think  the 
recitals  do  control  the  general  words  of  indemnity,  and  consequently 
that  the  first  objection  fails.  The  second  objection  is,  that  the  arbitrator 
has  exceeded  his  authority,  in  requiring  Bluck  to  execute  the  deeds  of 
indemnity,  without  first  providing  for  the  execution  of  the  conveyances 
upon  which  the  indemnity  was  to  depend.  But  I  do  not  think  the  argu- 
ment gives  the  fair  meaning  to  the  word  "  forthwith."  The  true  mean- 
ing is,  that  Bluck  is  to  execute  the  indemnities  forthwith  upon  Boyes 
putting  himself  in  a  condition  to  ask  for  them,  that  is,  when  the  contem- 
plated conveyances  have  been  made  of  the  two  livings  of  Publow  and 
*8731  Burleigh.  Upon  the  whole,  I  think  the  ^arbitrator  has  done 
J  nothing  which  is  not  authorized  by  the  submission,  and  therefore 
that  the  rule  must  be  discharged. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.  The  general 
words  of  release  are  clearly  controlled  by  the  recitals.  With  regard  to 
the  term  "  forthwith,"  I  think  it  is  the  same  as  if  the  arbitrator  had  fixed 
a  certain  day  and  place  for  the  execution  of  the  deeds  respectively  by 
each  of  the  parties,— or  as  if  he  had  said  that  the  two  acts  should  be 
done  at  the  same  time,  or  contemporaneously.  It  would  be  impossible 
for  any  person  to  misunderstand  that. 

Williams,  J. — I  am  of  the  same  opinion.  Forthwith  means,  as  soon 
as  the  right  time  for  executing  the  deeds  has  arrived ;  and  the  right  time 
for  Bluck  to  execute  the  releases  and  indemnities  would  be,  when  Boyes 
and  Harrison  respectively  had  executed  the  conveyances  of  the  two 
livings.  The  meaning  of  the  word  must  depend  upon  the  surrounding 
circumstances. 

Talfourd,  J.,  concurred.  Rule  discharged. 
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In  an  aotion  by  the  endorsee  against  the  acceptor  of  a  bill  of  exchange,  in  order  to  raise  a  pre- 
sumption  that  the  plaintiff  had  received  the  bill  fraudulently  and  without  value,  evidence  was 
offered  to  show  that  the  defendant  had  been  defrauded  of  it,  that  one  H.,  the  person  from 
whom  the  plaintiff  received  it,  had,  in  the  year  1847,  stood  in  the  dock  at  the  Old  Bailey, 
that  he  retired  thence,  and  was  seen  no  more  at  large  for  eighteen  months,  and  that  the 
plaintiff  had  admitted  that  he  "had  known  H.  for  a  considerable  time  :* — Held,  no  evidence 
to  go  to  the  jury,  that  the  plaintiff  was  aware  of  H/s  conviction  or  disreputable  character. 

Assumpsit  on  a  bill  of  exchange,  by  endorsee  against  acceptor. 
The  declaration  stated  that  one  John  Adrian  Meyer,  on  the  7th  of  Sep- 
tember, 1852,  by  his  bill  of  exchange,  now  overdue,  directed  to  the 
defendant,  required  the  defendant  to  pay  to  the  order  of  the  said  John 
Adrian  Meyer,  80Z.,  three  months  after  date,  and  the  defendant  accepted 
the  said  bill,  and  the  said  John  Adrian  Meyer  endorsed  the  same  to 
Thomas  Halliday,  who  endorsed  the  same  to  the  plaintiff;  and  the 
defendant  did  not  pay  the  said  bill ;  and  the  plaintiff  claims  501 

Pleas, — first,  that  there  never  was  any  value  or  consideration  what- 
ever for  the  said  acceptance  of  the  said  bill  of  exchange  by  him  the 
defendant,  or  for  the  drawing  or  endorsement  of  the  said  bill  of  exchange 
by  John  Adrian  Meyer ;  that  the  said  endorsement  of  the  said  bill  by 
the  said  John  Adrian  Meyer  was  an  endorsement  in  blank;  that,  after 
the  said  bill  was  drawn  and  accepted  by  him  the  defendant,  he  gave  the 
same  to  one  Thomas  B.  Edwards  for  the  special  purpose  of  getting  the 
same  discounted  for  him  the  defendant,  and  paying  over  the  money  to 
be  received  for  such  discounting  to  him  the  defendant,  and  for  no  other 
purpose  whatsoever ;  that  the  said  T.  B.  Edwards  did  not  get  the  said 
bill  of  exchange  discounted  as  aforesaid,  or  pay  over  any  such  money 
to  him  the  defendant,  but,  in  fraud  of  the  defendant,  and  contrary  to 
the  said  special  purpose,  and  without  the  consent  of  the  defendant  or 
the  said  John  Adrian  Meyer,  delivered  the  said  bill  of  exchange  to  some 
person  to  the  defendant  unknown ;  that  he  the  said  Thomas  Halliday 
never  gave,  and  always  held  the  *said  bill  of  exchange  without,  r*n~x 
any  value  or  consideration  for  the  said  endorsement  of  the  said  *- 
bill  of  exchange  to  him ;  and  that  there  never  was  any  value  or  con- 
sideration whatever  for  the  said  endorsement  of  the  said  bill  of  exchange 
to  the  plaintiff,  who  always  held,  and  now  holds,  the  said  bill  of 
exchange,  without  any  value  or  consideration  whatsoever. 

Secondly,  that  there  never  was  any  value  or  consideration  whatso- 
ever for  the  said  acceptance  of  the  said  bill  of  exchange  by  him  the 
defendant,  or  for  the  drawing  or  endorsement  of  the  said  bill  of  ex- 
change by  the  said  John  Adrian  Meyer ;  that  the  said  endorsement  of 
the  said  bill  by  the  said  John  Adrian  Meyer  was  an  endorsement  in 
blank,  and  that,  after  the  said  bill  of  exchange  was  drawn  and  accepted 
as  aforesaid,  he  gave  the  same  to  one  Thomas  B.  Edwards,  for  the  spe- 
cial purpose  of  getting  the  same  discounted  for  him  the  defendant,  and 
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paying  over  the  money  to  be  received  for  such  discounting  to  him  the 
defendant,  and  for  no  other  purpose  whatever ;  that  the  said  Thomas 
B.  Edwards  did  not  get  the  said  bill  discounted  as  aforesaid,  or  pay 
over  any  such  money  to  him  the  defendant,  but  in  fraud  of  the  defend- 
ant, and  contrary  to  the  said  special  purpose,  and  without  the  consent 
of  the  defendant  or  the  said  John  Adrian  Meyer,  delivered  the  said 
bill  of  exchange  to  some  person  to  the  defendant  unknown. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  second  sitting  in  Lon- 
don in  Hilary  Term  last.  It  appeared  that  the  bill  had  been  intrusted 
by  the  defendant  to  one  Edwards  for  the  purpose  of  procuring  it  to  be 
discounted ;  but  that  it  afterwards  got  into  the  hands  of  one  Halliday ; 
for  whom  the  plaintiff  alleged  that  he  had  discounted  it  about  a  month 
before  it  arrived  at  maturity.  Evidence  was  then  given,  on  the  part 
of  the  defendant,  to  show  that,  in  the  year  1847,  Halliday  had  been 

*fl7fl1  seen  m  ^e  ^oc^  at  ^e  ^^  Bailey,  and  that,  when  *he  went  from 
J  that  place,  he  did  not  go  in  the  direction  that  persons  who  are 
at  large  usually  go,  and  that  he  was  not  seen  abroad  for  some  eighteen 
months  afterwards. 

On  the  part  of  the  plaintiff  it  was  objected  that  this  was  an  irregu- 
lar way  of  proving  Halliday's  conviction,  which  itself  would  be  no 
evidence  against  the  plaintiff. 

It  was  insisted  for  the  defendant  that  the  evidence  was  admissible ; 
and  the  defendant's  attorney  was  called,  and  proved  that  the  plaintiff 
had  admitted  to  him  that  he  knew  Halliday,  and  had  known  him  for  a 
considerable  time. 

The  counsel  for  the  defendant  then  asked  leave  to  amend  the  second 
plea  by  stating  "  that  the  said  Thomas  Halliday,  before  and  at  the  time 
of  the  said  endorsement  of  the  said  bill  of  exchange  to  him,  had  notice 
of  the  facts  and  premises  in  the  plea  aforesaid ;  and  that  the  plaintiff 
before  and  at  the  time  of  the  said  endorsement  of  the  said  bill  of  ex- 
change to  him,  had  notice  of  all  the  facts  and  premises  in  this  plea 
aforesaid.1' 

The  learned  judge  received  the  evidence,  and  allowed  the  amend- 
ment, giving  the  plaintiff's  counsel  leave  to  move,  if  the  court  should 
think  the  amendment  improper,  and  the  evidence  did  not  support  the 
plea  as  originally  framed.  A  verdict  having  been  found  for  the  de- 
fendant, 

Collier,  in  the  last  term,  obtained  a  rule  nisi  for  a  new  trial. 

Byles,  Serjt.,  and  Prentice,  now  showed  cause. — That  the  defendant 
was  swindled  out  of  the  bill  by  somebody,  is  clear.  To  sustain  his 
second  plea,  he  had  to  affect  Berry  with  notice  of  the  fraud, — t<5  give 
reasonable  evidence  that  he  received  the  bill  with  notice  that  it  had 
been  obtained  by  fraud,  or  with  knowledge  of  such  circumstances  as 
*6771  wou^  ^tisfy  the  jury  that  he  must  have  *known  that  the  bill 
•*  had  been  fraudulently  obtained.    [Jervis,  C.  J. — Circumstances 
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amounting  to  suspicion  only  would  not  do.]  The  person  from  whom 
the  plaintiff  took  the  bill  was  a  man  of  notoriously  bad  character.  It 
was  part  of  the  defendant's  case  to  show  that.  It  may  be  that  his 
conviction  would  have  been  inadmissible,  being  res  inter  alios  acta: 
therefore,  to  show  that  Halliday  was  a  disreputable  person,  evidence 
was  given  that  he  was  seen  in  the  dock  at  the  Old  Bailey,  a  place  where 
honest  men  are  seldom  seen,  and  that  he  went  back  from  that  place, 
and  was  not  seen  at  large  for  some  eighteen  months  afterwards.  [Cress- 
well,  J. — What  does  all  that  amount  to  ?]  To  evidence  that  the  party 
was  not  one  from  whom  a  man  would  be  likely  in  the  fair  and  ordinary 
course  of  business  to  take  a  bill  for  discount.  [Cresswell,  J. — If  he 
knew  it,  perhaps.]  The  plaintiff  had,  by  his  own  admission,  known 
Halliday  for  a  long  time.  It  was,  at  all  events,  an  incident  in  the 
man's  life,  and  some  evidence  to  go  to  the  jury,  to  show  that  he  was  a 
person  of  such  a  description  as  to  be  unlikely  fairly  to  have  become 
possessed  of  the  bill.  [Jbrvis,  G.  J. — Could  you  prove  that  the  plain- 
tiff had  been  convicted  of  felony,  to  raise  a  presumption  that  he  was  a 
likely  man  to  take  a  bill  fraudulently  ?]  No.  [Jervis,  C.  J. — Sup- 
pose the  plaintiff  knew  that  Halliday  was  a  convicted  felon,  all  you 
could  say  is,  that  it  would  call  upon  the  jury  to  look  a  little  more  nar- 
rowly into  the  circumstances  under  which  the  plaintiff  took  the  bill.] 
In  cases  of  this  sort,  gross  negligence  was  formerly  considered  to  be  a 
badge  of  fraud.(a)  The  evidence  was  at  all  events  fit  to  be  laid  before 
the  jury.  [Jervis,  C.  J. — Not  till  the  judge  had  decided  that  it  was 
admissible.]    The  judge  *has  admitted  it.    [Jervis,  0.  J. — Sub- 


ject to  the  opinion  of  the  court.]     Suppose  we  had  proved  that 
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Halliday  was  a  notorious  bill-stealer,  and  known  to  be  so  to  the  plain- 
tiff and  to  everybody  else, — would  not  that  have  been  good  evidence  ? 
And  is  it  less  so  because  we  show  the  facts  upon  which  that  reputation 
is  founded  ?  In  Taylor  on  Evidence,  Vol.  I.,  p.  246,  treating  of  the 
exceptions  to  the  rule  excluding  evidence  of  collateral  facts,  the  learned 
author  says :  "  In  some  cases,  evidence  has  been  received  of  facts  which 
happened  before  or  after  the  principal  transaction,  and  which  had  no 
direct  or  apparent  connexion  with  it ;  and,  consequently,  their  admis- 
sion might  seem,  at  first  view,  to  constitute  another  exception  to  this 
rule.  But,  in  these  cases,  the  knowledge  or  good  faith  or  intent  of  the 
party  was  a  material  fact,  on  which  the  evidence,  apparently  collateral 
and  foreign  to  the  main  subject,  had  a  direct  bearing.  The  admission, 
therefore,  of  such  evidence,  instead  of  being  an  exception  to  the  rule, 
falls  strictly  within  it.  Thus,  where  the  question  was,  whether  the 
acceptor  of  a  bill  of  exchange  either  knew  that  the  name  of  the  payee 
was  fictitious,  or  else  had  given  to  the  drawer  a  general  authority  to 

(a)  See  Goodman  v.  Harrey,  4  Ad.  k  E.  870  (B.  C.  L.  R.  voL  31),  0  N.  £  M.  372.  See  alio 
Crook  v.  Jadis,  5  B.  &  Ad.  909  (E.  0.  L.  R.  vol.  27),  3  N.  A  M.  257;  Backhouse  v.  Harrison,  5 
B.  A  Ad.  1098  (B.  C.  L.  R.  vol.  27),  3  N.  A  M.  188;  Foster  v.  Peterson,  1C.M.AR.  849, f  4 
Tynrh.  255. 
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draw  bills  on  him  payable  to  fictitious  persons,  evidence  was  admitted 
to  show  that  he  had  accepted  other  bills,  drawn  in  like  manner,  before 
it  was  possible  to  have  transmitted  them  from  the  place  at  which  they 
bore  date :  Gibson  v.  Hunter,  2  H.  Bla.  288.  So,  in  an  action  for  work 
and  labour  in  fixing  railings  to  certain  houses  belonging  to  the  defend- 
ant, where  the  defence  was  that  the  plaintiff  had  given  credit  to  a  third 
person,  by  whom  the  houses  were  built  under  a  contract,  the  builder 
was  allowed  to  state  that  the  order  was  given  by  him  on  his  own  ac- 
count, and  not  as  agent  for  the  defendant ;  and  that  the  defendant  had 
actually  paid  him  for  the  building  of  the  houses,  including  the  charge 
*87Q1  ^or  ^e  ra^"1S8-  This  evidence  of  payment  was  objected  to, 
J  *but  the  court  held  that  it  was  clearly  admissible,  as  tending  to 
show  the  bona  fides  of  the  .defence :"  Gerish  v.  Ghartier,  1  C.  B.  13 
(E.  C.  L.  R.  vol.  50).  Upon  the  same  ground  it  is  submitted,  the  evi- 
dence now  in  question  was  properly  received. 

Collier  was  not  called  upon  to  support  his  rule. 

Jervis,  C.  J. — lam  of  opinion  that  this  rule  must  be  made  absolute. 
My  brother  Byles  contended,  that,  even  if  it  were  not  shown  that  the 
plaintiff  knew  anything  about  the  character  of  Halliday,  yet  it  was 
competent  to  the  defendant  to  give  evidence  such  as  was  offered  here, 
to  show  that  he  was  a  convicted  felon.  I  do  not  think  the  learned 
Serjeant  seriously  meant  to  insist  on  that.  It  clearly  would  not  be 
evidence.  The  only  ground  upon  which  it  could  be  urged  for  a  moment, 
is,  that  the  fact  was  known  to  the  plaintiff.  Now,  there  was  no  evi- 
dence whatever  that  the  plaintiff  knew  that  Halliday  had  appeared  at 
the  Old  Bailey,  or  that  he  knew  anything  that  happened  to  him  in  con- 
sequence. It  seems  that  Halliday  was  tried  in  1847:  and  all  the 
evidence  to  affect  the  plaintiff,  was,  an  admission  made  by  him,  that  he 
had  known  Halliday  for  a  considerable  time.  I  am  utterly  at  a  loss  to 
see  that  that  is  any  evidence  at  all  to  show  that  the  plaintiff  knew  Hal- 
liday to  be  a  person  of  such  disreputable  character  as  to  disqualify  him 
from  being  the  lawful  possessor  of  a  bill  of  exchange.  The  foundation, 
therefore,  for  the  admissibility  of  the  evidence  completely  fails. 

Crbsswell,  J. — I  am  entirely  of  the  same  opinion.  My  Brother 
Talfourd  did  as  I  always  do,  viz.  incline  to  receive  rather  than  to  reject 
evidence,  where  its  reception  is  pressed.  The  party  who  improperly 
presses  it  generally  suffers  in  the  end. 

*6801  *Williams,  J. — I  am  of  the  same  opinion.  The  court  must 
**  not  be  understood  as  laying  it  down  that  it  was  not  competent 
to  the  defendant  to  show  that  Halliday  was  a  convicted  felon,  and  that 
the  plaintiff  knew  it  at  the  time  he  took  the  bill  in  question.  But,  at 
all  events,  such  knowledge  must  be  shown.  At  the  time  this  evidence 
was  offered  and  received,  there  was  nothing  at  all  to  show  that  the  fact 
had  ever  arrived  at  the  knowledge  of  the  plaintiff. 

Rule  absolute,  (a) 
(a)  Upon  the  seoond  trial,  the  defendant  obtained  a  verdict  upon  both  the  issues. 
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Ex  parte  DIEDRICH  WITTE.     May  4. 

The  court  granted  a  writ  of  habeas  corpus,  at  the  instance  of  the  father  of  an  infant  between 
•even  and  eight  years  of  age,  commanding  the  mother  (from  whom  the  applicant  was  divorced) 
and  her  father  to  bring  the  infant  into  court,  without  any  previous  demand. 

Willbs,  on  a  former  day  in  this  term,  moved  for  a  writ  of  habeas 
corpus  directed  to  Mary  Witte  and  John  Lienan,  commanding  them  to 
bring  into  court  the  body  of  Diedrich  Johann  Witte.  The  affidavit 
upon  which  the  application  was  founded,  that  of  Diedrich  Witte,  of 
Stettin,  in  Prussia,  the  father  of  Diedrich  Johann  Witte, — stated,  that 
the  deponent  was  married  to  Marie  Lienan,  at  Stettin,  on  the  17th  of 
October,  1844 ;  that  there  was  issue  of  the  marriage,  Diedrich  Johann 
Witte,  born  on  the  6th  of  August,  1845,  and  Selina  Witte,  born  on 
the  16th  of  August,  1847 ;  that  proceedings  were  instituted  early  in 
August,  1849,  by  Marie  Witte,  in  the  court  of  Kreis  Gericht,  at 
Stettin,  to  obtain  a  divorce,  on  the  ground  of  the  deponent's  refusal  to 
live  with  her  in  consequence  of  domestic  disagreements;  that,  pending 
the  suit,  viz.  on  the  80th  of  August,  1849,  an  agreement  was  made 
between  the  parties,  and  sanctioned  by  the  court,  to  the  effect,  amongst 
other  things,  that  the  proceedings  to  a  divorce  should  be  continued, 
that  a  certain  annuity  should  be  paid  to  Marie  Witte  during  *her  r+fifi1 
life,  that  the  child  Diedrich  Johann  Witte  should  remain  under  *- 
her  care  until  the  1st  of  April,  1853  (the  girl  remaining  with  her  father), 
when  he  should  be  placed  in  a  school  at  Lubeck,  Hamburgh,  or  Altona, 
for  education,  and  that  neither  the  deponent  nor  the  said  Marie  Witte 
should  demand  that  either  of  the  children  should  be  sent  to  any  place 
out  of  Germany ;  that,  on  the  28th  of  November,  1849,  the  said  court 
pronounced  judgment  dissolving  the  marriage  between  the  deponent 
and  Marie  Witte,  but  confirming  the  agreement  of  the  80th  of  August, 
1849 ;  that  he,  the  deponent,  had  always  fulfilled  the  agreement  on  his 
part ;  that  Diedrich  Johann  Witte  resided  with  the  said  Marie  Witte 
at  Hamburgh  until  the  8th  of  March  last,  when  she  clandestinely  left 
Hamburgh  for  England,  taking  him  with  her ;  that  the  said  Marie 
Witte  is  now  residing  in  Manchester,  at  the  house  of  her  father,  John 
Leinan ;  that  the  said  Diedrich  Johann  Witte  is  detained  and  kept  in 
the  said  house  by  Marie  Witte  and  the  said  John  Lienan ;  that  it  was 
absolutely  necessary  to  the  due  support  and  education  of  the  child  that 
he  be  redelivered  into  the  possession  of  the  deponent,  and  placed  at 
school  at  Lubeck ;  and  that  the  deponent  verily  believed,  that,  if  any 
notice  of  this  application  were  given  to  the  said  Marie  Witte,  or  her 
said  father,  the  child  would  be  removed  beyond  the  jurisdiction  of  the 
court.  [Jervis,  0.  J. — Has  the  father  demanded  the  child  ?]  He  has 
not :  but  it  is  not  necessary  that  he  should  do  so.    The  case  of  Ex 
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parte  M'Clellan,  1  Dowl.  P.  0.  81, (a)  shows  that  this  court  has  autho- 
rity to  interfere  in  such  a  case  as  this. 

Jervis,  C.  J. — No  doubt  we  exercise  jurisdiction  to  remove  undue 
restraints.     Let  the  writ  go. 

*6821      *^6  w"*  was  h*n(led  up  to  the  Lord  Chief  Justice,  and  signed 
J  by  him  in  court. 

John  Lienan  only  was  served,  Marie  Witte  having  fled  with  the  child : 
and,  the  former  having  returned,  that  he  had  not,  and  never  had,  the 
custody,  possession,  or  control  of  Diedrich  Johann  Witte,  the  matter 
stood  over,  and  was  heard  of  no  more. 

(a)  Iii  that  case,  a  role  to  ahow  oauae  why  the  writ  should  not  iaene,  only  waa  granted.    And 
auch  ia  the  modern  practice. 
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SIXTEENTH  TEAR  OF  THE  REIGN  OF  QUEEN  VICTORIA.    1853. 


The  Judges  who  sat  in  Banco  in  this  Term  were : 

Jbrvis,  C.  J.  Crbsswbll,  J. 

Maule,  J.  Talfourd,  J. 


GEORGE  DARLEY,  THOMAS  EVANS  and  MARY  JANE  his 
Wife,  FRANCES  DARLEY,  Spinster,  PETER  JAMES  DARLEY, 
and  MATTHEW  THOMAS  DARLEY,  v.  THOMAS  MARTIN, 
ALFRED  RYMER,  and  JOHN  VIRTUE,    June  11. 

A  testator,  by  his  will,  made  in  the  year  1820,  gar©  and  bequeathed  to  his  daughter  Mary,  her 
executors,  administrators,  and  assigns,  certain  leaseholds,  for  life,  and,  from  and  after  her 
decease,  he  gave  and  bequeathed  the  same  "unto  and  amongst  the  lawful  %—ue  of  his  said 
daughter  Mary,  equally,  share  and  share  alike,  with  benefit  of  survivorship ;  and,  in  default 
of  nek  inue,  he  gave  and  bequeathed  the  same  unto  his  son  George,  for  his  natural  life, 
and,  alter  his  decease,  to  his  children  equally,  share  and  share  alike,  with  the  benefit  of 
survivorship." 

He  afterwards  made  a  codicil,  which  contained  a  recital  that  he  had  by  his  will  given  and  be- 
queathed the  leaseholds  to  his  Bon  George  "after  the  decease  of  his  daughter  Mary,  and in 
default  of  her  leaving  lawful  tone,"  and  then  went  on  to  provide,  that,  in  the  event  of  his 
son  not  indemnifying  his  estate  from  a  liability  he  the  testator  had  incurred  on  his  account, 
all  the  bequests  to  his  son  (but  so  far  as  concerned  the  son  only)  should  be  revoked: — 

Held,  that,  interpreting  the  will  by  the  codicil,  the  gift  over  in  the  former,  "in  default  of  such 
issue,"  being  capable  of  importing  a  bequest  over  on  failure  of  issue  living  at  the  death,  it 
must  be  inferred  from  the  latter  that  the  testator  employed  it  in  that  sense,  inasmuch  as  is 
the  codicil  he  referred  to  it  as  if  it  were  a  gift  over  in  default  of  his  daughter's  leaving 
issue,  which,  as  regards  personalty,  is  tantamount  to  a  gift  over  on  failure  of  issue  living  at 
the  death ;  and,  consequently,  that,  assuming  the  limitation  in  the  will  if  it  stood  alone  would 
have  conferred  an  absolute  interest  on  the  daughter,  upon  the  true  construction  of  the  will 
and  codicil  taken  together,  such  gift  was  subjoct  to  a  good  executory  bequest  over  in  favour 
of  the  children  of  the  testator's  son. 

vol,  xiii.— 56 


DARLEY  v.  MARTIN.     T.  T.  1858. 


*fiftTI  This  was  an  action  of  ejectment  commenced  by  writ  *issued  on 
J  the  12th  of  April,  1853,  in  which  the  plaintiffs,  some  or  one  of 
them,  claimed  to  be  entitled  to  a  leasehold  messuage  and  premises 
known  as  No.  48,  Dorset  Street,  in  the  parish  of  St.  Marylebone,  in 
the  county  of  Middlesex,  and  to  another  leasehold  messuage  and 
premises  known  as  No.  42,  Beaumont  Street,  in  the  same  parish  and 
county.  The  defendants  appeared  and  defended  for  the  whole  of  the 
premises ;  and  this  case  was  stated  in  pursuance  of  an  order  of  Ci«i*s- 
well,  J.,  dated  the  15th  of  April,  1853. 

Before  and  at  the  time  of  making  his  will  hereinafter  mentioned, 
and  from  thence  until  and  at  the  time  of  bis  death,  George  Darley  was 
possessed  of  certain  personal  property,  and,  amongst  it,  of  certain 
leasehold  messuages,  with  the  appurtenances,  held  by  him  for  certain 
long  terms  of  years,  that  is  to  say,  two  leasehold  messuages,  with  the 
appurtenances,  known  as  Nos.  7  and  8,  Holly  Place,  Hampstead,  and 
the  leasehold  messuage,  with  the  appurtenances,  known  as  No.  38, 
Duke  Street,  Manchester  Square,  another  leasehold  messuage,  with  the 
appurtenances,  known  as  No.  2,  Charles  Street,  Manchester  Square, 
and  the  said  messuages,  with  the  appurtenances,  No.  48,  Duke  Street, 
and  No.  42  Beaumont  Street,  for  which  this  ejectment  was  brought. 

On  the  12th  of  June,  1820,  the  said  George  Darley  made  his  will, 
which,  so  far  as  it  relates  to  the  question  in  this  case,  was  in  the  words 
and  figures  following,  that  is  to  say, — « I  give  and  bequeath  unto  my 
beloved  son  George  Darley,  all  those  my  leasehold  messuages,  with  the 
appurtenances,  being  Nos.  7  and  8,  Holly  Place,  Hampstead,  in  the 
county  aforesaid,  for  the  term  of  his  natural  life,  and,  from  and  after 
his  decease,  I  give  the  same  to  and  amongst  his  children  living  at  the 
decease  of  my  said  son  George,  share  and  share  alike,  and,  if  but  one, 
the  whole  to  such  only  child  ;  and,  in  respect  to  the  said  messuage  No. 
*6851  ^  w^  *^e  aPPurtenance8>  I  *direct  that  he  shall  not  assign, 
J  transfer,  or  encumber  the  same  in  any  way  whatsoever,  on  pain 
of  forfeiting  his  interest  therein,  to  fall  into  the  residue  of  my  estate : 
I  give  and  bequeath  unto  my  beloved  daughter  Mary  Darley,  her  exe- 
cutors, administrators,  and  assigns,  all  that  my  leasehold  messuage, 
with  the  appurtenances,  being  No.  38,  Duke  Street,  Manchester  Square 
aforesaid :  I  also  give  and  bequeath  unto  my  said  daughter  Mary 
Darley,  her  executors,  administrators,  and  assigns,  all  that  my  leasehold 
messuage,  with  the  appurtenances,  being  No.  2,  Charles  Street  afore- 
said :  I  also  give  and  bequeath  unto  my  said  daughter  Mary  Darley, 
all  that  my  leasehold  messuage,  with  the  appurtenances,  being  No.  48, 
Dorset  Street,  near  Manchester  Square  aforesaid,  for  the  term  of  her 
natural  life ;  and,  from  and  after  her  decease,  I  give  and  bequeath  the 
same  last-mentioned  premises  unto  and  amongst  the  lawful  issue  of  my 
said  daughter  Mary  Darley  equally,  share  and  share  alike,  with  benefit 
of  survivorship ;  and,  in  default  of  such  issue,  I  give  and  bequeath  the 
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same  unto  my  said  son  Qeorge,  for  his  natural  life,  and,  after  his 
decease,  to  his  children  equally,  share  and  share  alike,  with  benefit  of 
survivorship :  I  also  give  and  bequeath  unto  my  said  daughter  Mary 
Darleyvall  that  my  leasehold  messuage,  with  the  appurtenances,  being 
No.  42,  Beaumont  Street,  Marylebone,  for  the  term  of  her  natural  life ; 
and,  from  and  after  her  decease,  I  give  and  bequeath  the  same  last- 
mentioned  premises  unto  and  amongst  the  lawful  issue  of  my  said 
daughter  Mary  Darley,  equally,  share  and  share  alike,  with  benefit  of 
survivorship ;  and,  in  default  of  such  issue,  I  give  the  same  unto  my 
said  son  George  Darley  for  his  natural  life,  and,  after  his  decease,  to 
his  children  equally,  share  and  share  alike,  with  benefit  of  survivorship." 

By  his  said  will,  the  testator,  after  giving  certain  specific  and  pecu- 
niary legacies  to  his  said  son  and  "daughter  and  other  persons,  r*nn? 
made  his  said  daughter  Mary  Darley  residuary  legatee,  and  *- 
appointed  her  his  sole  executrix  of  his  said  will. 

On  the  20th  of  September,  1820,  the  said  George  Darley  made  a 
codicil  to  his  said  will,  which  was  in  the  words  and  figures  following, 
that  is  to  say, — "  Whereas,  in  and  by  my  within-written  will  and  testa- 
ment, I,  the  said  George  Darley,  gave  and  bequeathed  to  my  son 
George  Darley  all  those  my  messuages  Nos.  7  and  8  Holly  Place, 
Hampstead,  for  life,  and,  after  his  decease,  I  gave  the  same  to  his 
children  equally,  if  more  than  one,  and,  if  but  one,  then  I  gave  the 
same  to  such  only  child ;  and  I  also  gave  and  bequeathed  to  my  said  son 
George,  after  the  decease  of  my  daughter  Mary  Darley,  and  in  default 
of  her  leaning  lawful  issue,  all  that  my  messuage  No.  48,  Dorset  Street, 
near  Manchester  Square ;  and,  after  the  decease  of  my  said  son  George, 
I  gave  the  same  last-mentioned  premises  to  his  children  equally ;  I  also 
gave  and  bequeathed  to  my  said  son  George,  in  like  manner,  all  that 
my  messuage  No.  42,  Beaumont  Street,  Marylebone :  And  whereas  I 
have  made  myself  liable  to  the  payment  of  5002.  under  and  by  virtue 
of  a  certain  note  of  hand  or  bill  of  exchange  given  by  me  to  Mr.  Moore, 
for  the  use  and  accommodation  of  my  said  son  George,  which  will  become 
due  on  the  80th  of  November  next :  Now,  in  case  my  said  son  George 
should  not  pay  the  said  last-mentioned  sum  of  money,  and  indemnify 
my  estate  therefrom,  but,  on  the  contrary,  my  executrix  should  be 
called  on  and  be  obliged  to  pay  the  said  note  or  bill  by  the  default  of 
my  said  son,  who  has  promised  to  make  provision  for  the  Bame,  it  is  my 
will,  and  I  do  hereby  direct,  that,  in  such  case,  all  the  aforesaid 
bequests  contained  in  my  said  will  in  favour  of  my  said  son  George 
(except  in  wearing  apparel)  shall  be  revoked  and  of  no  effect,  and  I 
revoke  the  same  accordingly :  but  it  is  my  express  will,  that  such  revo- 
cation shall  extend  to  my  *said  son  George  only,  and  shall  by  r*gg7 
no  means  tend  to  defeat  or  revoke  the  bequests  therein  made  to  *- 
his  children,  in  any  manner  whatsoever." 

On  the  4th  of  October,  1820,  the  testator,  George  Darley,  died, 
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without  having  altered  his  will,  except  by  the  said  codicil ;  and  the  said 
will  and  codicil  were  duly  proved  by  the  said  Mary  Darley,  the  execu- 
trix, and  she  assented  to  the  said  several  legacies  and  bequests  con- 
tained in  the  said  will,  and  among  the  rest,  to  the  said  bequest  of  the 
said  leasehold  premises,  with  the  appurtenances,  the  subject  of  this 
action  of  ejectment. 

The  said  testator  George  Darley  had  two  children  only  who  survived 
him,  that  is  to  say,  the  said  George  Darley  the  son,  and  Mary  Darley 
mentioned  in  his  said  will. 

George  Darley  the  son  married  in  his  father's  lifetime ;  the  plaintiffs, 
George  Darley,  Mary  Jane  Evans,  Frances  Darley,  Peter  James  Dar- 
ley, and  Matthew  Thomas  Darley,  were  the  only  issue  of  his  marriage 
who  survived  him.  He  had  four  other  children,  who  died  in  early 
infancy.  The  last-mentioned  plaintiffs  were  born  in  the  lifetime  of  the 
said  testator  George  Darley,  and  were  well  known  to  him. 

George  Darley  the  son  died  on  the  22d  of  August,  1845. 

Mary  Darley  was  not  married  in  the  lifetime  of  the  said  testator : 
but,  after  his  death,  she  married  John  Ibbinson ;  and  she  died  on  the 
14th  of  February,  1858,  without  having  had  any  children. 

The  defendants  were  trustees  of  a  settlement  made  on  the  marriage 
of  the  said  John  Ibbinson  and  Mary  Darley ;  and  they  were  in  posses- 
sion of  the  said  leasehold  messuages,  with  the  appurtenances,  the  sub- 
ject of  this  action  of  ejectment.    The  said  John  Ibbinson  is  alive. 

The  question  for  the  opinion  of  the  court  was, — Whether,  under  the 
♦ftftftl  8a^  w^  anc*  cod*0*!'  *he  said  Mary  *Darley  took  absolutely  the 
J  whole  interest  in  the  said  leasehold  messuages  No.  48,  Dorset 
Street,  and  No.  42,  Beaumont  Street,  or  whether,  after  her  death, 
without  leaving  children  or  issue,  the  same,  or  any  and  what  interest 
therein,  passed  by  the  said  will  and  codicil  to  the  last-mentioned  plain- 
tiffs, as  the  only  surviving  children  and  issue  of  George  Darley  the  son. 

If  the  said  Mary  Darley  took  the  whole  interest  in  the  said  leasehold 
messuages,  then  judgment  was  to  be  entered  for  the  defendants ;  but, 
if,  on  the  death  of  the  said  Mary  Darley  without  leaving  children  or 
issue,  the  plaintiffs  took  any  interest  in  the  said  messuages  under  the 
Baid  will  and  codicil,  then  judgment  was  to  be  entered  for  the  plaintiffs 
without  costs,  to  recover  possession  of  the  said  messuages,  or  such  part 
or  interest  therein  as  the  court  might  direct.  The  will  and  codicil  were 
to  be  referred  to,  if  necessary,  as  part  of  the  case. 

Unthanky  for  the  plaintiffs,  submitted,  that,  under  the  will,  or  under 
the  will  and  codicil  together,  the  testator's  daughter  Mary  took  only 
an  estate  for  life.  He  referred  to  Tilly  v.  Collyer,  8  Eeble,  589; 
Bibin  v.  Walker,  Ambler,  661 ;  Lyon  v.  Mitchell,  1  Madd.  467 ;  Forth 
v.  Chapman,  1  P.  Wms.  663 ;  Doe  d.  Cannon  v.  Rucastle,  8  C.  B.  876 
(E.  C.  L.  R.  vol.  05) ;  Jesson  v.  Wright,  2  Bligh,  1 ;  Knight  v.  Ellis,  2 
Bro.  C.  C.  570;  Lees  v.  Mosley,  1  Y.  &  C.  Exch.  589;  Slater  v.  Dan- 
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gerfield,  15  M.  &  W.  263  ;f  Evans  v.  Jones,  2  Coll.  C.  C.  516 ;  Pearson 
v.  Stephen,  5  Bligh  N.  S.  203;  Williams  v.  Evans,  1  Ellis  &  B.  727 
(E.  C.  L.  R.  vol.  72) ;  1  Jarman  on  Wills,  460,  2  Jarman,  862. 

DowdesweUj  contri,  submitted  that  it  was  the  manifest  intention  of 
the  testator  that  the  whole  of  the  issue  of  his  daughter  Mary  should  be 
exhausted  before  the  gift  over  to  the  son  was  to  take  effect.  He  cited 
Shelley's  Case,  1  Co.  Rep.  98  b,  Attorney-General  v.  Bright,  2  r*fifiQ 
*Keen,  57,  Jordan  v.  Lowe,  6  Beavan,  350,  Simmons  v.  Simmons,  8  '- 
Simons,  22,.  Skerratt  v.  Oakley,  7  T.  R.  492,  2  Powell  on  Devises,  631, 
1  Jarman  on  Wills,  464,  2  Jarman  on  Wills,  496. 

Cur.  adv.  vuU. 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

This  case  turns  on  the  construction  of  the  will  and  codicil  of  George 
Darley,  made  in  the  year  1&20.  The  will, — after  giving  the  testator's 
son  George  two  houses  in  Hampstead,  for  life,  and,  after  his  death,  to 
and  amongst  his  children  living  at  his  death, — bequeaths  to  his  daugh- 
ter Mary  the  leasehold  houses  in  question  for  her  life,  and,  after  her 
death,  to  and  amongst  her  lawful  issue  equally,  share  and  share  alike, 
with  benefit  of  survivorship ;  and,  in  default  of  such  issue,  to  the  son 
for  life,  and,  after  his  death,  to  his  children.  By  a  codicil  made  shortly 
afterwards,  the  testator, — after  reciting,  that,  by  his  will,  he  had  given 
the  two  houses  in  Hampstead  to  his  son  for  life,  &c,  and  also  that  he 
had  given  to  his  son  the  houses  in  question  "  after  the  decease  of  my 
said  daughter,  and  in  default  of  her  leaving  lawful  issue," — goes  on  to 
provide,  that,  in  case  his  son  does  not  indemnify  his  estate  from  a  cer- 
tain debt  of  the  son's  for  which  he,  the  testator,  had  made  himself 
liable,  the  bequest  to  the  son  shall  be  revoked. 

On  the  part  of  the  plaintiffs,  it  was  admitted  to  be  a  settled  rule, 
that,  if  the  bequest  would  have  created  an  estate-tail  in  real  estate,  it 
would  confer  the  absolute  interest  in  personal  estate,  such  as  the  lease- 
holds in  question.  But  it  was  argued  that  the  language  employed  in 
the  will  gave  only  an  estate  for  life  to,  the  ^daughter,  for,  that, — first, 
according  to  Lord  Thurlow's  decision  in  Knight  v.  Ellis,  2  Bro.  P.  C. 
570,  a  bequest  of  personal  estate  to  A.  for  life,  and,  after  his  death,  to 
his  issue,  *gives  the  legatee  an  estate  for  life  only, — and,  se-  p*gnQ 
condly,  that  at  all  eventB,  a  bequest  like  the  present,  of  personal  L 
estate  to  A.  for  life,  and,  after  his  death,  to  his  issue  as  joint-tenants, 
or  tenants  in  common,  being  a  course  of  enjoyment  inconsistent  with 
the  devolution  of  an  estate-tail,  is  only  a  gift  to-  A.  for  life, — and, 
thirdly,  it  was  contended,  on  the  authority  of  Tilly  v.  Collyer,  8  Keble, 
589,  and  Bibin  v.  Walker,  Ambler,  661,  that,  as*  the  codicil  recites  that 
the  testator  had  by  his  will  given  the  houses  in  question  to  his  son 
after  the  decease  of  his  daughter,  and  in  default  of  her  leaving  issue, 
this  was  sufficient  to  constitute  a  bequest  over  in  accordance  with  the 
recital ;  and,  if  so,  that  it  was  clear  that  such  a  bequest  over  was  not 
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bad  for  remoteness,  because  the  expression,  in  default  of  leaving  issue, 
as  applied  to  personal  estate,  means  issue  living  at  her  death.  The 
contention,  therefore,  was,  that,  even  if  the  gift  to  the  daughter  for 
life,  and,  after  her  death,  to  her  issue,  was  to  be  construed  as  an  abso- 
lute bequest  to  her,  yet  she  took  it,  according  to  Lyon  v.  Mitchell,  1 
Madd.  467,  subject  to  an  executory  bequest  over,  in  the  event  of  her 
leaving  no  issue  surviving  her. 

On  the  part  of  the  defendants,  it  was  argued,  that  the  case  of  Knight 
v.  Ellis  has  been  in  effect  overruled  by  The  Attorney-General  v.  Bright, 
2  Keen,  57,  and  Jordan  v.  Lowe,  6  Beavan,  850 ;  and  that  it  is  now 
established,  that  a  bequest  of  personal  estate  to  A.  for  life,  and,  after  his 
death,  to  his  issue,  gives  him  the  absolute  interest.  And,  with  respect 
to  the  bequest  to  the  issue  being  to  them  as  joint-tenants  or  tenants  in 
common,  it  was  contended  that  this  is  immaterial ;  for,  thai  the  same  rule 
must  prevail,  in  this  respect,"  with  regard  to  bequests  of  personalty,  as 
has  been  established  with  regard  to  devises  of  real  estates  Bince  the 
decision  of  Jesson  v.  Wright,  2  Bligh.  1.  And,  as  to  the  effect  of  the 
codicil,  it  was  argued,  that  an  erroneous  reference  in  a  codicil  to  the 
♦6911  dispositions  of  the  will,  cannot  constitute  a  new  bequest  in 
-*  opposition  to  the  will :  and  Skerratt  v.  Oakley,  7  T.  R.  492,  was 
relied  on. 

But  it  appears  to  us  that  the  argument  with  respect  to  the  effect  of 
the  codicil,  when  rightly  considered,  is  not  that  the  will  is  at  all  re- 
voked or  varied  by  the  codicil ;  but,  rather  that,  the  will  and  codicil 
being  all  one  testament,  the  language  of  the  will  may  be  interpreted 
by  that  of  the  codicil ;  and  that,  accordingly,  the  gift  over  in  the  will, 
<<  in  default  of  such  issue,"  being  capable  of  importing  a  bequest  over 
on  failure  of  issue  living  at  the  death,  it  ought  to  be  inferred  that  the 
testator  employed  it  in  that  sense,  because,  in  the  codicil,  he  refers  to 
it  as  if  it  were  a  gift  over  in  default  of  his  daughter's  leaving  no  issue, 
which,  as  regards  personalty,  is  tantamount  to  a  gift  on  failure  of  issue 
living  at  her  death. 

The  argument,  thus  viewed,  appears  to  us  to  be  well  founded ;  and 
we  are  therefore  of  opinion  that,  even  if  the  preceding  limitation  con- 
ferred an  absolute  interest  on  the  daughter,  such  gift  was  subject  to  a 
good  executory  bequest  over  in  favour  of  the  plaintiffs, — who  are  con- 
sequently entitled  to  our  judgment.  Judgment  for  the  plaintifis. 
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"JAMES  REID  and  JAMES  STEWART  v.  WILLIAM 
BLACKEDON  FAIRBANKS,  JONATHAN  CRANE  ALLI- 
SON, and  DAVID  ALLISON.    JuneS. 

A.  contracted  with  B.,  a  ship-builder  in  Nova  Scotia,  for  the  building  of  a  vessel.  B.  was 
already  largely  indebted  to  A.  upon  a  general  consignment  account,  and  A.  from  time  to 
time  made  considerable  advances  on  account  of  the  ship  whilst  in  progress,  and  also  supplied 
anchors,  cables,  and  other  stores  for  her.  On  the  20th  of  June,  1848,  B.,  by  a  bill  of  sale,  re- 
citing that  A.  had  made  advances  to  B.,  and  had  agreed  to  make  such  farther  advantes  as  he 
might  require,  to  build,  launch,  rig,  and  fully  equip  the  vessel  for  sea,  "  for  the  security  and 
repayment  of  all  such  Bum  or  sums  of -money  as  A.  had  already  advanced  or  might  thereafter 
advance,  to  aid  and  assist  him  to  complete  and  finish  the  said  vessel,"  bargained,  sold,  as- 
signed, and  transferred  to  A.  "a  certain  ship  or  vessel  now  in  course  and  progress  of  build- 
ing" by  him,  at,  Ac,  particularly  describing  it,  together  with  certain  timber  in  B/s  possession, 
— "to  have  and  to  hold  the  said  ship  or  vessel,  Ac,  goods  and  chattels,  Ac,  to  A.,  his  exe- 
cutors, Ac,  to  their  absolute  use  and  benefit  and  behoof  for  ever,  when  the  aaid  ship  or  veseel 
•hall  00  complete  and  finithed,  in  as  full,  ample,  and  perfect  a  manner  as  if  the  said  ship  or 
vessel  were  ready  for  sea,  and  ready  to  be  delivered  to  the  said  A.  at  the  time  of  executing 
these  presents." 

On  the  80th  of  January,  1849,  B.  signed  a  builder's  certificate  and  declaration  of  ownership 
stating  A.  to  be  the  sole  owner  of  the  vessel,  and  thereupon  obtained  a  certificate  of  registry 
in  A.'s  name,  pursuant  to  the  8  A  9  Vict  c  89,  s.  11.  This  certificate  B.  retained  in  his  own 
possession. 

On  the  29th  of  March,  1849,  B.  induced  the  comptroller  of  the  customs  at  Pictou,  in  Nova 
Scotia,  to  cancel  the  above  certificate,  and  to  grant  him  a  fresh  one  in  his  own  name  as 
owner,  and  on  the  same  day  executed  an  assignment  of  the  ship,  then  in  an  unfinished  state, 
to  C,  who  took  possession  of  her,  finished  her,  and  sent  her  to  Liverpool  with  a  cargo  on  his 
own  account : — 

Held,  that  the  property  in  the  ship  passed  to  A.  by  the  bill  of  sale  of  the  20th  of  June,  1S4S, 
and  that  his  right  was  in  no  degree  limited  by  the  habendum ;  and,  consequently,  that  C. 
was  liable  in  trover. 

The  parties  having  agreed  that  the  amount  of  damages  should  be  assessed  by  an  average  stater, 
— the  court  suggested,  and  the  parties  assented,  that  the  proper  principle  on  which  to  estimate 
such  damages,  would  be,  the  value  of  the  ship  and  all  her  stores,  Ac,  on  the  29th  of  March, 
1849,  when  C.  took  possession  of  her;  and  that,  as  a  mode  of  ascertaining  such  value,  the 
referee  should  consider  what  would  have  been  the  value  of  the  ship  at  Pictou,  if  she  had 
been  completed  by  B.  according  to  his  contract  with  A.,  and  deduot  therefrom  the  money 
that  would  necessarily  have  been  laid  out  by  B.  after  that  date,  in  order  to  complete  her 
according  to  the  contract 

Qikzre,  as  to  the  effect  of  the  registry  of  the  ship  in  A/s  name,  if  there  had  been  no  bill  of  sale  ? 

This  was  an  action  of  trover  to  recover  the  value  of  a  ship,  with  her 
boats,  tackle,  sails,  furniture,  stores,  and  appurtenances,  and  a  com- 
pensation in  damages  by  reason  of  the  loss  of  the  freight  on  a  certain 
voyage.  The  defendants  pleaded,  not  guilty,  and  a  traverse  of  the 
plaintiffs'  property. 

♦The  cause  came  on  for  trial  at  the  sittings  at  Guildhall  after  r*fiQo 
Michaelmas  Term,  1852,  when  a  verdict  was  taken  for  the  plain-  '- 
tiffs,  by  consent,  subject  to  the  opinion  of  the  court  upon  the  following 
case : — 

The  plaintiffs,  from  the  beginning  of  the  year  1845,  were,  and  are, 
merchants  residing  and  established  at  Glasgow,  using  the  style  or  firm 
of  John  Stewart  &  Co.  The  defendants  during  the  same  time  were, 
and  are,  merchants  residing  and  established  at  Halifax,  in  Nova  Scetia, 
using  the  style  and  firm  of  Fairbanks  &  Allisons.    Alexander  Russell, 
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hereinafter  mentioned,  was,  and  is,  a  shipbuilder,  master  blacksmith, 
and  storeseller  at  Pictou,  in  Nova  Scotia.    All  are  British  subjects. 

Alexander  Russell  was  from  the  year  1845  in  correspondence  with 
the  plaintiffs,  and  had  occasionally,  from  time  to  time,  advances  from 
them,  and  occasionally  had  received  from  them  shipments  of  goods  suit- 
able to  a  dry  goods  store,  and  to  the  outfit  of  vessels,  by  which  he 
had  been  enabled,  with  the  aid  of  his  own  resources,  to  build  his  ships; 
and  he  had  built  at  Pictou,  and  had  consigned  several  ships  when  built 
and  complete,  to  the  plaintiffs  at  Glasgow,  as  his  agents,  for  sale. 

Five  ships  had  been  thus  built,  consigned  to  and  sold  in  Glasgow  by 
the  plaintiffs,  acting  as  agents,  and  on  behalf  of  Russell,  previously  to 
1847.  Some  of  these  ships,  when  built  and  completed  for  sea,  had 
been  registered  by  Alexander  Russell  in  his  own  name,  and  powers  of 
attorney  had  been  sent  by  him  to  the  plaintiffs,  under  which  those  ships 
had  been  sold  by  the  plaintiffs,  on  arrival  in  Scotland,  on  account  of 
Alexander  Russell.  One  of  these  ships,  called  the  Mary  Ann  Stewart, 
the  last  that  arrived,  was  sent  to  Leith,  in  Scotland,  under  a  license 
granted  by  the  collector  of  customs  at  Pictou,  under  a  builder's  certifi- 
cate by  Russell,  which  certificate  therein  stated  the  plaintiffs  to  be 
owners.  This  ship,  on  her  arrival,  was  by  the  plaintiffs,  as  owners, 
assigned  to  the  purchasers. 

*fi<Ul  *^16  net  Procee<fc  °f  6a°h  8h*P>  including  the  Mary  Ann  Stew- 
-*  art,  as  well  as  the  net  freight  earned  by  each,  were  in  due  course 
credited  to  Alexander  Russell  by  the  plaintiffb,  in  the  accounts  between 
them.  On  the  result  of  these  transactions,  Alexander  Russell  was 
indebted  to  the  plaintiffs  at  the  end  of  1846. 

In  1847,  Russell  made  known  to  the  plaintiffs  his  desire  to  build  an- 
other vessel ;  and  the  following  correspondence  passed  between  the 
parties : — 

Reid  to  Russell.  Jan.  2,  1847 : — "  I  am  still  of  the  same  opinion, 
and  think  that  your  new  vessel  of  from  500  to  600  tons,  substantially 
•  got  up,  and  well  found,  and  energetically  managed,  could  be  made  to 
pay,  although  I  do  not  profess  to  have  much  knowledge  in  seafaring 
business.  It  would  be  a  business  much  more  easy  to  manage,  and 
which  one  would  better  understand  what  they  are  doing,  than  in  build- 
ing and  selling." 

Russell  to  plaintiffs.  Feb.  27, 1847:— "If  you  are  still  willing,  I 
can,  in  June,  1848,  have  one  of  the  same  size  and  model  as  the  draught 
sent  by  you  built,  which  will  be  plenty  in  time  to  make  two  trips  that 
season." 

Plaintiffs  to  Russell.  April  17, 1847: — "As  to  the  new  vessel  to 
be  regularly  in  the  timber  trade,  I  think  a  small  company  could  be 
formed  to  carry  on  such  a  business  respectably  and  profitably.  I  have 
been  in  correspondence  with  a  friend,  who  I  think  will  join  us,  and  will 
write  you  particulars  again.    I  herewith  enclose  you  drawings  and  scale 
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*  — 

of  materials  which  I  would  recommend  for  the  new  ship.  A  vessel  of 
these  dimensions  would  be  well  fitted  for  a  regular  trader  in  the  timber 
trade,  and  would  sell  readily,  and  bring  a  good  price,  were  we  disposed 
to  part  with  her :  and  we  would  be  quite  willing  to  take  the  half  of 
•  such  a  vessel.  The  great  fault  with  the  last  vessel  you  sent  here,  was, 
the  depth  of  hold :  had  it  been  two  feet  more,  the  vessel  would  have 
brought  2002.  to  3002.  additional,  besides  being  much  more  marketable. 
And,  in  conclusion,  I  *will  be  glad  to  hear  from  you  soon,  how  r+Mx 
you  are  proceeding  with  the  new  ship,  and  what  prospects  you  ** 
have  as  to  the  time  she  will  be  ready." 

Russell  to  plaintiffs.  July  15,  1847 : — "  As  I  am  making,  and  have 
already  made,  considerable  preparation  in  the  timber  line  for  a  ship  of 
about  500  tons,  formerly  spoken  of,  and  which  I  would  wish  to  be 
kept  as  a  regular  trader  between  Britain  and  America,  I  am  fully 
persuaded,  when  fairly  introduced,  it  would  turn  out  a  profitable 
business ;  but  find  it  would  be  impossible  to  get  such  of  this  season, 
but,  by  commencing  early,  say  September  or  October,  could  have  such 
early  of  the  ensuing  year :  if  you  are  desirous  to  join  such,  there 
will  be  no  supplies  required  but  such  as  will  be  in  your  line.  As  the 
Sesostris  will  soon  be  in  Glasgow,  and  return  to  Pictou,  which  will 
likely  be  last  for  this  port  this  season,  should  like  to  have  supply  of  iron 
for  winter  supply,  and  would  be  glad  to  have  the  enclosed  list  by  her." 
[Annexed  was  a  list  of  iron  and  stores.] 

At  the  end  of  the  year  1847,  Russell  was  indebted  to  the  plaintiffs, 
upon  balance  of  account,  in  the  sum  of  18852.  10*.  The  plaintiffs  sent 
him  an  account  showing  this  balance,  on  the  26th  of  February,  1848, 
and  he  received  the  account  in  duo  course  of  post. 

Russell  to  plaintiffs.  Feb.  26,  1848:— "You  will  doubtless  feel 
surprised  at  my  long  silence;  but,  in  explanation,  beg  to  state  to 
you  that  such  a  winter  in  Nova  Scotia  has  never  been  seen  by  the 
oldest  inhabitant.  We  have  had  no  snow,  which  ship-builders  mainly 
depend  upon,  until  this  month,  when  we  are  now  all  life  and  bustle. 
I  went  to  the  woods  myself,  along  with  my  men,  to  cut,  hew,  and 
mould  timbers  for  the  ship ;  and  am  happy  to  inform  you,  succeeded 
well  with  that  I  have  got  made  myself,  and  now  buying  every 
day.  I  shall  soon  have  enough  to  timber  the  ship  up.  I  intend  com- 
mencing the  ship  about  the  1st  of  April,  when  the  days  are  a  good 
length,  and  everything  *ready;  and  will  employ  hands  to  have  r^q^ 
her  built  as  quickly  as  possible.  But  there  is  one  thing  you  will  ■- 
have  to  assist  me  in ;  in  consequence  of  the  scarcity  of  provisions,  I 
will  not  be  able  to  feed  my  men  without  receiving  aid  from  you  in 
money  to  buy  provisions  for  them.  Formerly,  I  got  as  much  provision 
in  trade  as  answered  my  purpose ;  but  this  year  it  is  quite  different,  as 
our  farmers  have  scarcely  as  much  as  will  do  themselves.  This  is  the 
only  difficulty  in  my  getting  on  with  the  ship ;  as,  without  your  assist- 
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ance,  I  will  not  be  able  to  get  on  with  her  this  year.  The  banks  being 
shut  up  entirely  here,  has  caused  a  great  depression  in  money  matters 
and  every  other  business.' ' 

Plaintiffs  to  Russell.  March  23,  1848:— "You  state  in  yours  of 
the  26th  ultimo  your  intention  of  commencing  the  large  ship  early 
in  April,  to  take  advantage  of  the  long  days  and  fine  weather. 
This,  no  doubt,  is  a  great  advantage  in  ship-building,  as  in  all  other 
out-door  employment.  You  also  note  your  intention  of  drawing  on 
us  for  cash.  If  this  be  required  at  all  at  present,  it  must  be  for  very 
sparingly,  as  we  have  had  no  remittance  from  you  for  a  long  time 
back,  and  your  account  is  long  past  due.  To  none  of  our  other  cor- 
respondents do  we  give  half  the  time  to  pay  that  we  have  done  you: 
besides,  the  cables,  anchors,  rigging,  &c,  which  we  will  have  to  pay 
cash  for,  form  a  large  proportion  of  the  cost  of  the  vessel.  Should  you, 
however,  be  short,  to  finish  her,  we  will  do  what  we  can  to  enable  you  to 
get  on :  but  you  ought  now  to  be  pretty  well  off  for  cash,  as  you  have 
sent  us  no  money  for  a  long  time." 

Russell  to  plaintiffs.  April  20,  1848:— "Your  favour  of  the  23d 
March  came  duly  to  hand ;  the  contents  of  which  I  noted  carefully. 
Your  claim  against  me,  I  confess,  has  been  of  too  long  standing.  I 
have  more  property  out  in  the  country  than  would  liquidate  your 
claim ;  but,  as  the  times  are,  it  is  impossible  to  make  accounts  avail- 
*6971  a^e*  ^u^y  two-thirds  of  the  *people  of  this  country  have 
-1  to  buy  their  provisions  this  season.  I  have  commenced  the 
ship,  and  shall  use  every  exertion  to  make  her  as  near  the  draught 
as  possible.  Her  timbers  have  all  been  made  under  my  own  eyes, 
and  got  out  of  the  woods  by  myself;  so  that  I  am  free  to  say  her 
timbers  are  of  the  very  best  description.  I  have  to  advise  you  that  I 
am  under  the  necessity  of  drawing  upon  you  100Z.  I  hope  you  will 
honour  this,  as  it  is  entirely  for  provisions  for  the  ship.  You  must  rest 
assured  I  will  not  trouble  you  for  money,  but  when  I  cannot  avoid  it." 

Plaintiffs  to  Russell.  May  25,  1848: — "We  duly  received  yours 
of  20th  April,  and  have  since  accepted  your  draft  on  us  for  100J.  We 
certainly  did  not  expect  you  to  draw  on  us  so  soon ;  and  we  must  de- 
cline accepting  more  at  present,  until  the  ship  is  far  advanced.  We 
would  not  be  doing  ourselves,  justice,  if  we  did  not  adopt  this  course. 
We  have  not  got  a  fraction  from  you  for  a  length  of  time ;  and  we 
really  cannot  afford  to  have  so  much  capital  locked  up  as  we  have  at 
Pictou.  You  must  endeavour  to  get  in  some  of  your  outstanding  debts, 
in  order  to  keep  pace  with  your  expenses  in  building  the  ship.  We 
will  have  to  furnish  the  rigging,  sails,  anchors,  &c,  all  of  which  we  have 
to  pay  cash  for :  it  is  necessary  to  do  so,  in  order  to  buy  on  the  best 
terms.     Please  bear  these  hints  in  mind." 

Russell  to  plaintiffs.  June  26,  1848: — "I  duly  received  your 
-esteemed  favour  of  the  25th  of  May,  and  have  carefully  noted  its  con- 
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tents,  which  I  am  sorry  to  acknowledge  are  but  too  correct.  However, 
I  look  forward  to  better  times,  which,  with  your  assistance,  are  in  pros- 
pect. In  justice  to  yourselves,  you  wish  to  be  secure :  and  I  assure 
you  you  may.  My  every  wish  is,  to  make  you  so.  I  enclose  you  a  bill 
of  sale  for  the  ship  note  building  for  you  according  to  your  draught,  and 
expect  to  have  her  finished  in  good  time  to  send  home  to  you  this  season. 
You  must  be  aware  that  such  a  ship  cannot  be  built  and  got  ready  for 
sea  without  a  *great  deal  of  money.  I  have  and  will  endeavour  r*fiQft 
to  make  the  money  part  as  light  upon  you  as  possible.  I  will  not  *- 
require  you  to  purchase  any  of  the  lower  and  top-mast  rigging,  nor  stays, 
nor  a  considerable  part  of  the  canvass,  which  will  be  a  saving  of  cash  to 
you  of  between  200/.  and  800?.  In  consequence  of  this,  and  notwith- 
standing your  advice  not  to  draw  for  any  more  until  the  ship  was  in  an 
advanced  state,  I  have  drawn  for  another  1002.,  which  I  sincerely  trust 
you  will  honour  as  you  did  the  last.  And,  for  your  farther  security, 
my  desire  is  for  you  to  appoint  an  agent  here,  who  will  see  and  report 
to  you,  and  who  will  advance  me  what  money  and  supplies  I  may 
require,  not  exceeding  6002.  sterling,  until  the  ship  is  launched  and  ready 
for  sea,  which  will  suit  my  purpose,  and  prevent  my  troubling  you." 

The  following  is  a  copy  of  the  bill  of  sale  enclosed  in  the  foregoing 
letter,  which  was  duly  executed : — 

«  To  all  to  whom  these  presents  shall  come,  I,  Alexander  Russell, 
of  Pictou,  &c,  greeting :  Whereas,  James  Reid  and  James  Stewart,  of 
Glasgow,  merchants  carrying  on  business  under  the  firm  and  style  of 
John  Stewart  &  Co.,  have  made  some  advances  to  me  the  said  Alexan- 
der Russell,  and  have  agreed  to  make  such  further  advances  as  I  may 
require,  to  build,  launch,  fully  rig,  and  equip  for  sea  a  certain  ship  or 
vessel  of  the  size  and  dimensions  hereinafter  mentioned :  Now,  there- 
fore, these  presents  witness,  that,  for  and  in  consideration  of  the  pre- 
mises, and  of  the  further  sum  of  5*.  of  lawful  money  of  Nova  Scotia  to 
me  in  hand  well  and  truly  paid  by  the  said  James  Reid  and  James 
Stewart,  of  the  firm  of  John  Stewart  &  Co.,  as  aforesaid,  at  or  before 
the  sealing  and  delivery  of  these  presents  (the  receipt  whereof  I  do 
hereby  acknowledge),  and  for  the  security  and  repayment  of  all  such 
sum  or  sums  of  money  as  they  the  said  James  Reid  and  James  Stewart 
have  already  ^advanced  or  may  hereafter  advance  to  aid  and  assist  r*gga 
me  to  complete  and  finish  the  said  vessel^  I,  the  said  Alexander  L 
Russell,  have  granted,  bargained,  sold,  assigned,  transferred,  and  set 
over,  and  by  these  presents  do  grant,  bargain,  sell,  assign,  transfer,  and 
set  over  unto  the  said  James  Reid  and  James  Stewart,  a  certain  ship  or 
vessel  now  in  course  of  progress  of  building  by  me  the  said  Alexander 
Russell  in  the  ship-yard  at  present  used  and  occupied  by  me,  adjoining 
the  wharf  and  property  of  D.  Crichton  &  Son,  in  the  town  of  Pictou, 
and  said  to  belong  to  the  firm  of  Cannon  &  Miller,  in  Liverpool,  to  be 
of  the  burthen  of  700  tons,  or  thereabouts :  her  length  of  keel  being 
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117  feet,  breadth  of  beam  85  feet,  and  depth  of  .hold  20  feet :  And  all 
and  singular  the  masts,  sails,  and  sail-yards,  anchors,  cables,  ropes, 
cords,  tackle,  apparel,  and  fittings  of  every  description  whatever  which 
may  belong  to  or  appertain  to  the  said  ship  or  vessel  when  completed 
and  ready  for  sea ;  together  with  one  long-boat  of  24  feet  keel,  one 
skiff-boat  of  20  feet  keel,  and  one  gig-boat  of  19  feet  keel,  belonging 
to,  and  to  be  used  in  connexion  with,  the  said  ship  or  vessel  when  com- 
pleted :  And  also  600  tons  of  timber  now  in  my  possession :  To  have 
and  to  hold  the  said  ship  or  vessel,  with  the  appurtenances,  together 
with  the  said  boats  and  timber,  and  the  said  other  goods  and  chattels, 
to  the  said  James  Reid  and  James  Stewart,  their  executors,  adminis- 
trators, and  assigns,  to  their  absolute  use  and  benefit  and  behoof  for 
ever,  when  the  said  ship  or  vessel  shall  be  complete  and  finished,  in  as 
full,  ample,  and  perfect  a  manner  as  if  the  said  ship  or  vessel  were 
ready  for  sea,  and  ready  to  be  delivered  to  the  said  James  Reid  and 
James  Stewart,  at  the  time  of  executing  these  presents :  And  I  the  said 
Alexander  Russell  do  hereby,  for  myself,  my  heirs,  executors,  and  ad- 
ministrators, covenant,  promise,  and  agree  to  and  with  the  said  James 
♦7001  ^e^  anc*  ^ames  Stewart  in  manner  and  form  ^following,  that  is 
-*  to  say,  that,  when  and  so  soon  as  the  said  ship  or  vessel  shall  be 
sufficiently  advanced  to  be  measured  and  her  burthen  ascertained,  I  the 
said  Alexander  Russell  shall  and  will  cause  her  to  be  registered,  and  an 
endorsement  made  on  the  certificate  of  registry,  as  by  law  required,  in 
the  name,  and  for  the  sole  use  and  benefit,  of  the  said  James  Reid  and 
James  Stewart :  And,  further,  that,  at  the  time  of  the  sealing  and  de- 
livery hereof,  I  the  said  Alexander  Russell  have  good  right,  full  power, 
and  lawful  authority  to  grant,  bargain,  sell,  transfer,  assign,  and  set 
over  the  said  hereby-bargained  premises  unto  the  said  James  Reid  and 
James  Stewart,  their  executors,  administrators,  and  assigns,  in  manner 
and  form  aforesaid :  In  witness,  &c." 

The  said  Alexander  Russell  began  building  the  said  ship  about  the 
1st  of  April,  1848 ;  and,  on  the  20th  of  June,  1848,  the  ship  had  her 
stem  and  stern-frame  made  and  bolted  to  the  keel ;  the  floor-timbers 
were  fastened  to  the  keel ;  two  planks  were  fastened  outside  on  the 
heads  of  the  floor  on  each  side ;  parts  of  her  frames  were  ready  for 
setting  up ;  and  a  considerable  quantity  of  timbers  and  planks  were 
then  in  the  ship-yard,  ready  for  the  said  ship. 

The  following  further  correspondence  took  place : — 
•  Russell  to  plaintiffs.    July  6, 1848 : — "  According  to  previous  advice, 
I  send  you  a  list  of  what  iron  and  rope  I  shall  require.     [Here  fol- 
lowed an  enumeration  of  the  articles.]     This  is  likely  the  last  order  of 
the  kind  you  will  receive  from  me." 

Plaintiffs  to  Russell.  July  20,  1848 : — "We  are  duly  favoured  with 
yours  of  the  22d  ultimo,  enclosing  bill  of  sale  of  the  new  ship :  also 
noting  that  you   have   again  drawn  on  us  for  100Z.,  which  we  have 
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accepted,  although  with  reluctance,  as,  with  the  lengthened  credit  we 
have  given  you,  we  think,  if  you  had  managed  matters  right,  you  ought 
to  have  been  able  to  build  the  ship  without  requiring  any  assistance  from 
us  until  at  all  events  she  was  launched  and  ready  for  sea.  *A  r*701 
good  job  must  be  made  of  the  ship,  at  all  events,  as  there  is  little  ^ 
chance  of  getting  her  readily  sold,  even  if  she  were  here.  We  trust 
she  will  not  be  coming  home  in  the  middle  of  winter,  as  some  of  your 
vessels  do ;  the  insurance  at  that  season  being  enormous,  so  that  it  runs 
away  with  almost  all  the  homeward  freight.  We  shall  be  glad  to  hear 
how  far  the  ship  is  advanced,  and  about  what  time  she  may  be  ready 
for  sea.  We  really  are  very  adverse  to  make  further  cash  advances,  as 
the  trade  with  you  has  been  anything  but  profitable ;  and  we  trust  you 
will  set  about  making  the  money  out  of  the  goods  we  have  sent  you, 
rather  than  drawing  continually  on  us,  as  you  seem  inclined  to  do.  We 
expect  you  will  not  draw  on  us  for  more  than  3002.,  as  we  cannot  in 
present  circumstances  accept  more/9 

Russell  to  plaintiffs.  Aug.  10,  1848 : — « I  duly  received  yours  of 
22d  June,  and  thank  you  for  honouring  my  second  draft.  I  have  now 
to  advise  you  of  a  third,  which  I  trust  you  will  also  honour.  I  am 
sorry  to  perceive  by  the  tenor  of  almost  every  letter  I  receive  from  you, 
reflections  upon  my  conduct  with  regard  to  our  dealing ;  a  number  of 
which  I  do  not  think  I  deserve,  taking  all  circumstances  into  considera- 
tion. The  ship  is  now  ready  for  planking,  and  in  the  course  of  another 
week  will  be  so.  If  any  kind  of  timber,  plank,  or  deal  would  sell  with 
you,  I  should  not  be  long  in  debt." 

Plaintiffs  to  Russell.  Aug.  24,  1848: — "We  beg  to  annex  you 
invoice  of  the  whole  order  for  iron,  &c,  for  the  new  ship,  which  we 
wish  safe  to  hand.  We  trust  you  will  require  little  more  advances  to 
complete  the  vessel.  We  have  requested  Capt.  M'Kenzie  to  examine 
the  ship,  and  report  how  far  she  is  advanced ;  previous  to  which,  we 
will  not  make  any  further  cash  advances.  The  bills  already  accepted, 
and  the  goods  now  sent,  make  800/.,  at  least  one-third  of  the  value  of 
the  whole  ship." 

At  or  about  the  same  time,  the  plaintiffs  shipped  to  Russell  by  the 
barque  Lulan,  a  quantity  of  stores  and  *goods  suitable  for  this  r^AQ 
new  ship,  according  to  the  aforesaid  list,  the  amount  of  which  ^ 
was  6082.  9*.  3d.,  and  for  which  they  debited  Russell  in  account.  These 
were  the  goods  alluded  to  in  the  foregoing  letter.  On  the  7th  of  Sep- 
tember, 1848,  Russell  wrote  as  follows : — 

"  I  have  again  to  advise  you  of  my  having  drawn  upon  you  for  another 
1002.  I  am  getting  on  very  well  with  the  planking  of  the  ship :  had  it 
not  been  for  the  very  backward  spell  of  wet  weather,  she  would  have 
been  almost  planked  up  by  this  time.  I  am  anxiously  looking  for  the 
Lulan,  Capt.  M'Kenzie,  with  the  iron,  which  I  now  stand  in  need  of." 
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Plaintiffs  to  Russell.  Sept.  28,  1848 : — «  We  duly  received  yours 
of  the  10th  ultimo,  stating  your  again  having  drawn  on  us  for  1002., 
which  we  accepted,  although  with  much  reluctance,  and  beg  now  to 
request  that  no  further  drafts  be  made  on  us  without  your  first  advis- 
ing us,  and  having  our  authority  to  draw  on  us.  You  really  appear 
to  have  no  money  of  your  own  at  all.  What  cash  you  had  from  us, 
with  the  goods  sent  lately,  and  what  you  owed  us  before,  will  do 
much  more  than  build  a  ship  out  and  out.  You  mention  in  your 
letter  that  she  was  all  ready  for  planking  when  you  wrote ;  whereas, 
by  another  letter  we  have  from  Pictou,  dated  25th  August,  our  friend 
states  that  there  was  not  a  plank  in  her,  and  also  that  she  was.  not 
ready  for  planking.  We  are  also  informed  you  have  laid  down 
another  vessel  for  Newfoundland.  We  thought  you  said  before  that 
these  vessels  had  been  a  loss  to  you,  and  that  you  wished  you  had 
continued  only  to  make  for  the  home  market.  See  that  our  cash  is 
not  applied  to  other  work,  and  that  your  attention  is  not  taken  off  the 
one  vessel  by  looking  after  the  other.  Let  us  know  when  the  ship 
is  fully  planked,  and  say  when  she  can  positively  be  ready  for  sea. 
We  request  particular  attention  to  the  first  part  of  our  letter,  in  refer- 
ence to  bills  of  exchange." 

*7031      0n  the  22d  of  SePtember>  1848>  a  biU  for  100*->  *drftwn  b7 
-■  Alexander  Russell  on  the  plaintiffs,  was  presented  to  them  for 

acceptance,  without  any  previous  advice.     They  declined  to  accept,  but 

afterwards  paid  it.     On  the  23d  of  September,  1848,  Russell  wrote  as 

follows : — 

"I  am  happy  to  advise  the  arrival  of  the  barque  Lulan,  Capt. 
M'Kenzie.  I  have  also  to  advise  the  drawing  of  another  bill  of  1002. 
From  this  time  forth,  I  shall  be  entirely  guided  by  Capt.  M'Kenzie  in 
money  matters ;  and  I  assure  you  I  have  great  satisfaction  in  your 
appointing  him  to  look  after  your  interests  here,  as  I  believe  him  to  be 
a  man  who  will  do  every  justice  to  us  both." 

Plaintiffs  to  Russell.  September  26,  1848:— "On  the  22d  cur- 
rent, the  bill  of  1002.  was  presented  us  for  acceptance,  of  which  wf 
had  no  previous  advice ;  and,  being  so  short  after  the  last,  we  had 
no  alternative  but  to  decline  accepting  until  we  got  the  necessary 
explanation.  We  have  always  been  anxious  to  give  you  every 
accommodation  we  could  prudently;  and  we  have  always  had,  and 
still  have,  confidence  in  your  honesty  of  intention.  We  wish  you 
to  be  regulated  by  Capt.  M'Kenzie's  advice  in  all  matters  connected 
with  the  building,  fitting  out,  and  sailing  of  the  new  vessel,  the  amount 
not  to  exceed  that  stated  in  your  letter  of  the  22d  of  June,  and  it 
being  expressly  understood  that  all  the  goods  shipped  by  Capt.  M'Kenzie's 
vessel,  amounting  to  6082.  9«.  3c2.,  and  also  the  cash  advanced  and  to  be 
advanced,  shall  be  applied  exclusively  to  the  use  of  the  new  vessel  you  are 
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now  building  for  us,  as  described  in  bill  of  sale  dated  June  20th,  1848. 
In  this  way,  the  vessel  we  trust  will  be  completed  in  a  manner  satis- 
factory and  safe  for  all  parties  concerned.  We,  of  course,  understand 
that  you  do  not  again  draw  on  us,  without  duly  advising,  and  having 
Capt.  M'Kenzie's  or  Mr.  Taylor's  sanction  to  the  draft,  tho  amount 
having  been  expended  on  the  vessel  previously  to  the  date  of  such 
draft." 

♦Through  the  intervention  of  Capt.  M'Kenzie,  who  is  men- 
tioned in  the  letter  of  the  26th  of  September,  1848,  a  written 
paper  was  prepared  at  Pictou,  on  the  joint  instructions  of  Mr.  Russell 
and  Capt.  M'Kenzie,  which  was  signed  by  Russell,  and  sent  to  the 
plaintiffs,  and  was  as  follows : — 

« It  is  hereby  agreed  by  and  between  Alexander  Russel,  of,  &c,  of 
the  one  part,  and  James  Reid  and  James  Stewart,  of,  &c,  of  the  other 
part.  The  said  Alexander  Russell,  for  the  consideration  hereinafter 
mentioned,  agrees  to  complete  and  finish  in  a  substantial  and  work- 
manlike manner  that  new  vessel  now  on  the  stocks  by  the  said  James 
Reid  and  James  Stewart,  and  in  course  of  construction  by  the  said 
Alexander  Russell,  at  Pictou,  as  also  to  finish  and  complete  and  equip 
the  said  vessel,  hull,  rigging,  masts,  spars,  and  everything  necessary 
for  making  said  vessel  fit  and  ready  for  sea  by  the  1st  of  May  next ; 
for  which  the  said  James  Reid  and  James  Stewart  agree  to  pay  and 
advance  to  the  said  Alexander  Russell  the  sum  of  5502.,  by  the  follow- 
ing instalments,  and  in  manner  following,  that  is  to  say,  1502.  currency 
when  the  decks,  covering  boards,  and  waterway  are  laid,  and  the  hatch- 
combings  and  rails  of  the  said  vessel  are  completed  and  finished ;  pro- 
vided that  the  other  necessary  and  usual  work  and  finishing  of  ships 
shall  be  proportionably  carried  on  and  completed  on  the  said  vessel : 
also  the  sum  of  1202.  when  the  lower  beams,  all  knees,  ceilings,  clamps, 
pointers,  and  breast-hooks  shall  be  all  fastened  and  completed :  also 
the  sum  of  1202.  when  the  said  vessel  shall  be  all  drove  off  and  bul- 
warks dressed,  and  all  dressed  outside :  and  also  the  sum  of  1602.  when 
the  said  vessel  shall  be  caulked  and  tarred,  and  finished  with  two  coats 
of  paint,  with  boats  complete,  and  spars  all  complete,  and  ready  for 
rigging.     In  witness,  &c." 

Previously  to  the  signature  of  the  foregoing  *agreement,  r*7nc 
dated  the  21st  of  October,  1848,  the  plaintiffs  had  accepted  the  *- 
drafts  of  Russell  to  the  extent  of  4002.,  which  were  all  duly  paid  by 
the  plaintiffs.  The  plaintiffs  had  also  shipped  the  before-mentioned 
goods  of  the  invoice  value  of  6082.  9*.  3c?.,  which  are  mentioned  in  the 
letter  of  the  26th  September,  1848,  hereinbefore  set  forth :  and,  after 
the  said  agreement  was  signed,  the  plaintiffs  accepted  further  drafts  of 
Russell,  to  the  amount  of  7452.,  which  were  duly  paid  by  them,  and 
the  particulars  of  which  were  as  follows : — 
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Drawn  and  Bated. 

Amount 

When  Paid. 

1848,  April  22 

June  21 

August  5 

September  23      ... 
October  18      .... 
November  29      ... 
December  22  ...    . 

1849,  February  3      .... 
February  3      .... 
March  10 

100J. 

100/. 

August  19,  1848. 
October  14,  1848. 
December  2,  1848. 
January  12,  1849. 
February  12,  1849. 
March  24,  1849. 
April  7,  1849. 
May  26,  1849 
Jane  9, 1849. 
July  6, 1849. 

100J. 

100/. 

165/. 

175// 
130/. 
110/. 
40/. 
125/.^ 

580/.     .         ... 

£1145 

On  the  16th  of  December,  1848,  the  ship  was  all  planked,  the  kelson 
on,  four  streaks  of  bilge  logs  on  each  side  of  the  inside  of  the  ship,  and 
the  upper  deck  frame  laid.  In  the  month  of  December,  1848,  and 
before  the  22d  of  that  month,  Russell  signed  and  delivered  in  to 
William  Robertson,  the  comptroller  of  customs  at  Pictou,  a  builder's 
certificate,  as  follows : — 

"  Port  of  Pictou,  Nova  Scotia. 

"  I,  Alexander  Russell,  do  hereby  certify  that  the  ship  Lavinia  was 
built  by  me  at  Pictou,  in  this  province,  in  the  year  1849.  Her  dimen- 
sions are  as  follows: — Her  length  from  the  main  part  of  the  main 
stem  to  the  fore  part  of  the  stern-post  aloft,  is,  134Txa  feet ;  her  breadth 
in  midships  is  28T^  feet ;  her  depth  in  hold  is  *20T8<j  feet,  and 
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admeasuring  652j§{$  tons:  that  she  is  a  square  sterned  carvel* 


built  ship,  no  galleries,  and  a  female  figure-head ;  and  that  I  built  the 
said  vessel  for  James  Reid  and  James  Stewart,  of  the  firm  of  John 

Stewart  and  Co.,  of  Glasgow.     Witness  my  hand,  this day  of 

December,  in  the  year  of  our  Lord  1848. 

(Signed)  «  Alexandeb  Russell." 

On  the  80th  of  January,  1849,  the  above-mentioned  paper  was  altered, 
as  far  as  regards  the  date,  which  was  then  made  to  be  of  the  80th  of 
January,  1849,  by  Russell,  with  the  consent  of  M'Kenzie,  and  also  of 
the  comptroller  of  customs,  in  whose  possession  it  was :  and,  on  the 
same  30th  of  January,  1849,  the  said  Alexander  Russell  made  a  decla- 
ration before  the  comptroller,  as  follows : — 

"  I,  Alexander  Russell,  of  Pictou,  in  this  province  of  Nova  Scotia, 
on  the  part  of  the  owners,  do  hereby  declare  that  the  vessel  mentioned 
in  the  certificate  is  called  the  Lavinia,  and  the  same  which  is  so  described 
by  the  builder  as  above. 

« Declared    by  me   at    the    Custom  ^ 
House  in  the  Port  of  Pictou,  this  30th  I "  Alexander  Russell." 
day  of  January,  1849.  J 

«  W.  Robertson,  Comptroller." 
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On  the  same  day,  the  said  Alexander  Russell  made  a  further  declara- 
tion at  the  Cu8tom-House  before  the  said  comptroller,  as  follows,  and 
deposited  the  same  with  the  said  comptroller : — 

"  Declaration. 

"  I,  Alexander  Russell,  of,  &c,  merchant,  agent  for  James  Rcid  and 
James  Stewart,  trading  under  the  name  of  John  Stewart  &  Co.,  of 
Glasgow,  merchants,  do  truly  declare  that  the  ship  or  vessel  Lavinia, 
of  Glasgow,  whereof  Alexander  Russell  is  at  present  master,  being  of 
the  burthen  of  652|§gg  tons,  is  British  plantation  built;  has  one  deck 
and  three  masts ;  that  her  "length  from  the  inner  part  of  the  r#707 
main  stem  to  the  fore  part  of  the  stern-post  aloft  is  134^  feet;  *- 
her  breadth  in  midships  is  28T85  feet ;  that  she  is  ship-rigged,  with  a 
standing  bowsprit ;  is  square-sterned,  carvel-built,  has  no  galleries,  and 
a  female  figure-head ;  was  built  at  Fictou,  in  this  province,  this  present 
year,  1849,  as  appears  by  the  certificate  of  Alexander  Russell,  the 
builder,  dated  the  30th  of  January,  1849;  and  that  I  the  said 
Alexander  Russell  am  agent  for  James  Reid  and  James  Stewart,  of 
Glasgow  aforesaid,  who  are  the  sole  owners  of  the  said  vessel,  and  that 
no  other  person  or  persons  whatsoever  hath  or  have  any  right,  title, 
interest,  share,  or  property  therein  or  thereto ;  and  that  I  the  said 
Alexander  Russell,  agent,  together  with  James  Reid  and  James 
Stewart,  are  truly  and  bon&  fide  the  subjects  of  Great  Britain ;  and 
that  I  the  said  Alexander  Russell  have  not  taken  the  oath  of  allegiance 
to  any  foreign  state  whatever ;  and  no  foreigner  directly  or  indirectly 
hath  any  share  or  part  interest  in  tho  said  ship  or  vessel. 

"  Signed  and  declared  by  me  at  the  } 
Custom-House  in  the  Port  of  Pictou,  V   "  Alexander  Russell." 
this  36th  January,  1849.  J 

"  W.  Robertson,  Comptroller. 


"Xamee  of  the  MToral  owner*  within  mentioned. 


"James  Stewart  and  James  Reid,  trading 
under  the  firm  of  John  Stewart  6  Co., 
of  Glasgow. 

"W.  Robirtsow,  Comptroller. 


Number  of  dxty-ftrarth  shares  held  by  each  owner. 


Sixty-four 64M 


The  Alexander  Russell  mentioned  in  the  last  declaration  as  being  at 
present  master  of  the  said  ship,  is  the  same  Alexander  Russell  spoken 
of  throughout  this  case. 

♦On  the   30th  of  January,  1849,  Russell  applied  for  and  r^7rto 
obtained  from  the  comptroller  at  Pictou,  a  document  of  which  *- 
the  following  is  a  copy  : — 

vol.  xiii.— 58  2  Q 
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"  Comptroller's  Certificate  or  License.(a) 

"Whereas,  Alexander  Russell,  of  £c,  merchant,  the  agent  far 
James  Stewart  and  James  Reid,  trading  under  the  name  and  firm  of 
John  Stewart  $  Co.,  of  Glasgow,  owners  of  the  ship  or  vessel  called  the 
Lavinia,  has  produc.ed  to  me,  William  Robertson,  comptroller  of  the 
customs  at  the  port  of  Pictou,  Nova  Scotia,  the  certificate  of  the 
builder,  required  by  an  act  passed  in  the  8th  and  9th  years  of  Her 
Majesty,  Queen  Victoria,  intituled,  « An  act  for  the  better  registering 
of  British  vessels ;'  and  has  made  declaration  before  me,  that,  James 
Stewart  and  James  Reid,  of  the  firm  of  John  Stewart  $  Co.  aforesaid, 
are  owners  of  the  said  ship  or  vessel,  and  that  she  is  the  identical  ship 
or  vessel  mentioned  in  such  certificate  of  the  builder,  and  that  no 
foreigner,  to  the  best  of  his  knowledge  and  belief,  has  any  interest 
therein.  I,  the  said  William  Robertson,  do  hereby  certify,  under  the 
authority  of  the  aforesaid  act,  that  the  said  ship  or  vessel  was  built  at 
Pictou,  in  the  province  of  Nova  Scotia,  by  Alexander  Russell,  in  1849, 
and  that  she  is  shiprigged,  has  one  deck  and  three  masts ;  that  her 
length  from  the  inner  part  of  the  main  stem  to  the  fore  part  of  the  stern- 
post  aloft  is  134TV/ee£,  her  breadth  in  midships  is  20^  feet ;  her  depth 
in  hold  at  midships  is  20T%  feet ;  with  a  standing  bowsprit ;  is  square 
rigged,  carvel-built,  has  no  galleries,  and  a  female  figure-head,  and 
admeasures  652Jfgg  tons;  and  that  this  certificate  is  granted  for  the 
said  ship  or  '"vessel  Lavinia  whereof  Alexander  Russell  is  mas- 
ter, to  proceed  to  Glasgow,  to  be  registered  as  required  by  the 
above-mentioned  act.     Dated,  &o. 

"  W.  Robertson,  Comptroller. 

"  Certificate  required  of  the  collector 
and  comptroller,  under  the  act  of  8  &  9 
Vict,  c.  89." 

The  above  document  was  in  a  printed  form,  the  parts  in  italics  only 
being  in  writing.  It  is  the  course  and  practice  of  business  in  the 
British  North  American  colonies,  to  issue  certificates  or  licenses  for  ships 
built  there  for  owners  resident  in  Great  Britain,  in  a  printed  form 
similar  to  the  above,  and  which  certificates  or  licenses  are  never  sealed. 

This  document  was  handed  by  the  comptroller  to  Russell,  and  was 
retained  by  him  in  his  possession  until  it  was  given  back  to  the  said 
comptroller  at  Pictou,  and  dealt  with  as  after  mentioned.  All  the  said 
documents  dated  the  30th  of  January,  1849,  were  entered  and  recorded 
in  the  Custom-House  books  at  Pictou. 

The  defendants,  on  the  22d  of  December,  1848,  wrote  and  sent  a 
letter  to  the  plaintiffs,  from  which  the  following  are  extracts : — "  Mr. 

(a)  In  the  margin  was  the  following  memorandum : — 

"  Custom-house,  Pictou,  31st  March,  1849. 
"The  within  license  cancelled,  per  letter  from  comptroller  Halifax,  dated  23d  March,  1849, 
and  a  certificate  of  registry  granted  to  Alexander  Russell.  W.  M.  Robertson, 

«  Comptroller." 
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Alexander  Russell,  of  Pictou,  in  this  province,  has  handed  to  us  a  letter 
from  you,  dated  in  September,  in  which  you  refer  to  communications 
you  have  received  from  other  correspondents  in  Pictou,  conveying  a 
different  report  of  the  state  of  forwardness  of  his  new  vessel  from  what 
you  have  received  from  Mr.  Russell  himself.  Of  course,  building  a 
large  ship  is  a  heavy  undertaking  for  a  person  of  limited  means ;  but, 
if  his  vessel  proves  to  be  well  built,  as  we  believe  she  is,  we  doubt  not 
she  will  place  his  account  in  a  satisfactory  position.  We  have  seen  a 
certificate  from  the  collector  of  customs  at  Pictou,  of  the  builder's  r^n^ 
certificate  for  the  *Lavinia  having  been  deposited  in  his  office  for  *- 
registry  in  your  name. 

"  P.  S.     We  enclose  the  certificate  from  the  collector  at  Pictou." 

The  following  is  the  paper  referred  to,  and  which  was  enclosed  in  the 
above  letter :  it  was  written  and  signed  by  William  Robertson,  the  comp- 
troller of  customs  at  Pictou : — 

"  Custom-House,  Pictou,  Dec.  18,  1848. 

"Gentlemen, — At  the  request  of  Mr.  Alexander  Russell,  of  this 
place,  I  hereby  certify  that  the  builder's  certificate  for  a  certificated 
copy  of  registry,  in  virtue  of  the  act  of  8  &  9  Vict.  c.  89,  has  been 
lodged  in  this  office,  declaring  that  the  ship  Lavinia,  of  652]$#j$  tons, 
was  built  by  him  for  James  Stewart  and  James  Reid,  trading  under  the 
firm  of  John  Stewart  &  Co.,  merchants,  Glasgow ;  and  that  the  said 
document  is  lodged  in  this  office.  (Signed) 

"W.  Robertson." 

"Messrs.  John  Stewart  &  Co.,  Glasgow." 

The  above  letter  and  enclosure  were  received  by  the  plaintiffs  in 
January,  1849. 

*On  the  30th  of  January,  1849,  the  vessel  had  no  masts  or  bowsprit  or 
rigging  up,  but  was  wholly  planked  outside,  and  had  part  of  her  ceiling 
or  inward  planking  laid,  and  the  checks  partly  laid,  the  kelson,  and  four 
streaks  of  the  bilge  planks  placed  on  each  side  of  the  kelson,  and  a 
measurement  was  made  by  the  proper  officers  in  the  usual  way  that  ships 
are  measured  in  Pictou,  and  she  was  never  measured  afterwards. 

On  the  26th  of  January,  1849,  the  plaintiffs  wrote  to  Russell  as  fol- 
lows:— "By  our  advice,  at  your  suggestion,  we  appointed  Capt. 
M'Kenzie  to  take  charge  of  our  interests  in  the  finishing  and  sending 
home  of  the  new  ship,  which  I  trust  will  prove  a  good  ship  both  to  you 
♦and  us,  and  be  long  continued  in  trade  between  this  country  r*711 
and  America."  L 

Russell  to  plaintiffs.  February  8,  1849: — "I  have  to  advise  you 
by  this  packet  of  having  drawn  upon  you  by  bills  of  exchange,  1102.  in 
favour  of  J.  W.  Carmichael,  Capt.  M'Kenzie's  agent,  and  402.  in  favour 
of  Alexander  Patterson,  in  addition  to  the  sum  agreed  upon  with  Capt. 
M'Kenzie,  which  you  will  greatly  oblige  by  honouring.  I  received  the 
amount  of  Mr.  Patterson  in  money  and  groceries  for  the  ship,  which 
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Gapt.  M'Kenzie  can  inform  you  I  had  frequently  occasion  to  do  while 
he  was  here,  and  could  not  get  on  without.  The  ship  is  now  far 
advanced,  and  will  be  ready  as  soon  as  the  navigation  is  open.  I  trust 
you  will  not  appoint  any  person  over  me  in  the  purchase  of  a  cargo  for 
the  ship,  as  I  consider  myself  as  capable  of  furnishing  her  cargo  as 
any  person  here.  You  will  please  ship  by  first  opportunity  a  large 
anchor  suitable  for  the  ship,  and  seventy-five  fathom  chain,  as  those 
mentioned  formerly  are  too  small." 

Plaintiffs  to  Russell.  February  22,  1849 :— "  We  are  duly  favoured 
with  yours  of  the  8th,  stating  you  have  drawn  on  us  for  1102.,  in 
favour  of  J.  W.  Carmichael,  which  bill  has  been  presented  and  accepted. 
The  other  has  not  been  presented  ;  and  we  cannot  promise  to  accept  it, 
as  the  amounts  of  these  two  bills  are  much  too  large.  We  gave  par- 
ticular instructions  to  Capt.  M'Kenzie,  not  to  urge  forward  the  work ; 
and  we  promised  to  write  to  Mr.  Carmichael,  restricting  the  amount  to 
102.  a  week,  until  he  went  out  himself,  and  could  look  after  matters. 
We  are  now  out  with  you  close  upon  3000?.,  including  interest ;  and  we 
cannot  pay  bills  interminably,  where  we  are  in  no  money  for  what  is 
laid  out.  We  must,  therefore,  at  once,  insist  on  your  limiting  the 
expense  in  the  mean  time." 

On  the  29th  of  March,  1849,  Russell  attended  at  the  Custom-House, 
and  produced  the  comptroller's  certificate  of  the  30th  January,  1849, 
*7121  to  ^*^am  Robertson,  *the  comptroller;  and,  at  the  request  of 
J  Russell,  the  comptroller  wrote  upon  the  face  of  it  the  memoran- 
dum of  cancellation,  ante,  p.  708  (a),  and  he  shortly  afterwards  sent  the 
same  to  the  commissioners  of  customs  in  London. 

On  the  same  day,  Russell  delivered  to  the  comptroller  a  fresh 
builder's  certificate  and  declaration  of  ownership,  having  declared  the 
same  before  Robertson :  these  documents  respectively  bore  date  the 
29th  of  March,  1849,  and  were  in  the  form  of  the  documents  set  out 
ante,  pp.  705  and  706,  save  that,  in  the  substituted  builder's  certificate, 
Russell  stated  that  he  built  the  Lavinia /or  himself,  and  in  the  declara- 
tion of  ownership,  that  "  he  himself  was  the  sole  owner  of  the  vessel, 
and  that  no  other  person  or  persons  whatever  had  any  right,  title, 
interest,  share,  or  property  therein  or  thereto." 

On  the  same  29th  of  March,  1849,  Russell  obtained  from  William 
Robertson,  the  comptroller  of  customs  at  Pictou,  a  certificate  of  British 
registry  for  the  Lavinia,  in  the  form  prescribed  by  the  8  &  9  Vict.  c.  89. 

On  the  same  29th  of  March,  1849,  Russell  executed  to  the  defendants 
an  instrument  as  follows : — 

«  To  all  to  whom  these  presents  shall  come,  I,  Alexander  Russell,  of 
Pictou,  &c,  send  greeting.  Whereas,  I,  the  said  Alexander  Russell, 
am  the  owner  of  a  certain  ship  or  vessel  called  the  Lavinia;  and 
whereas,  I,  the  said  Alexander  Russell,  at  the  date  of  these  presents, 
am  justly  indebted  to  W.  B.  Fairbanks,  Jonathan  G.  Allison,  and  David 
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Allison,  of  Halifax,  merchants  and  copartners,  carrying  on  business 
under  the  firm  of  Fairbanks  &  Allison,  in  the  sum  of  50002. ;  and,  for 
the  better  securing  of  the  said  sum  of  money,  with  interest,  in  six 
months  from  the  date  hereof,  I  have  agreed  to  grant,  bargain,  sell, 
assign,  transfer,  and  set  over  unto  the  said  W.  B.  Fairbanks,  J.  C.  Allison, 
and  D.  Allison,  their  heirs,  executors,  administrators,  or  assigns,  the 
♦said  ship  or  vessel,  to  be  redeemed  when  the  said  debt  shall  be 


discharged :  Now,  know  ye,  that  I  the  said  Alexander  Russell, 


[*713 


for  and  in  consideration  of  the  said  debt  or  sum  of  money  so  due  and 
owing  as  aforesaid,  and  for  the  better  securing  the  payment  thereof, 
with  interest,  and  also  in  consideration  of  Is.,  &c,  have  granted,  bar- 
gained, sold,  assigned,  transferred,  and  set  over,  and  by  these  presents 
do  fully  and  absolutely  grant,  bargain,  sell,  assign,  transfer,  and  set 
over  unto  the  said  W.  B.  Fairbanks,  J.  0.  Allison,  and  D.  Allison,  their 
heirs,  executors,  administrators,  and  assigns,  for  ever,  All  that  certain 
good  ship  or  vessel  aforesaid  called  the  Lavinia,  together  with  all  and 
singular  her  appurtenances  to  her  in  any  manner  belonging  or  apper- 
taining ;  which  said  ship  or  vessel  has  been  duly  registered  at  Pictou 
aforesaid,  and  a  copy  of  the  certificate  of  such  registry  is  as  follows : — 
[setting  out  the  document,  ante,  p.  708,]  To  have  and  to  hold  the  said 
ship  or  vessel  Lavinia  unto  them  the  said  W.  B.  Fairbanks,  J.  C.  Alli- 
son, and  D.  Allison,  their  executors,  administrators,  and  assigns,  for 
ever :  And  know  ye  also,  that  I  the  said  Alexander  Russell,  for  the 
consideration  aforesaid,  &c,  have  granted,  bargained,  sold,  assigned, 
transferred,  and  set  over,  and  by  these  presents  do  grant,  bargain,  sell, 
assign,  transfer,  and  set  over  unto  the  said  W.  B.  Fairbanks,  Jonathan 
and  David  Allison,  their  heirs,  &c,  all  and  singular  the  rigging,  ropes, 
cordage,  canvass,  chains,  cables,  anchors,  and  other  goods  and  chattels 
in  the  list  or  schedule  at  the  end  of  these  presents  written,  and  every 
part  and  parcel  thereof,  To  have  and  to  hold  the  same  to  the  said  W. 
B.  Fairbanks,  J.  G.  Allison,  and  D.  Allison,  their  heirs,  &c,  for  ever : 
Provided  always  nevertheless,  and  it  is  the  true  intent  and  meaning  of 
these  presents,  that,  if  I  the  said  Alexander  Russell,  my  heirs,  &c, 
shall  and  will  well  and  truly  pay  or  cause  to  be  paid  to  the  said  W.  B. 
Fairbanks,  J.  C.  *  Allison,  and  D.  Allison,  their  heirs,  &c,  the  r*7i4 
said  principal  debt  of  50002.,  with  lawful  interest  thereon,  in  six  L 
months  from  the  date  of  these  presents,  then  these  presents,  and  every 
matter  and  thing  herein  contained,  shall  be  wholly  void."  Then  fol- 
lowed a  covenant  for  title,  and  a  covenant  to  insure,  with  a  power  of 
entry  in  case  of  default,  and  a  power  of  sale. 

This  bill  was  recorded  at  the  Custom-House  at  Pictou,  and  endorsed 
on  the  certificate  of  registry. 

William  Robertson,  whose  name  appears  on  the  several  documents 
mentioned  in  the  case,  was  the  proper  officer  to  issue  them,  subject  to 
the  questions  in  the  case  as  to  the  rights  of  the  different  parties. 

2q2 
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On  the  same  29th  of  March,  1849,  Russell  executed  to  Fairbanks 
and  Allisons  a  lease  for  one  year  of  the  building-yard  in  which  the 
frame  of  the  vessel  was  then  lying ;  and  on  the  same  day  possession  of 
the  building-yard  and  of  the  vessel  was  given  to  the  defendants. 

At  this  time,  and  before  any  of  the  acts  aforesaid,  the  ship  was  in 
the  following  condition : — She  was  all  planked  outside,  and  all  ceiled 
inside  except  part  of  the  lower  hold,  that  is  to  say,  a  breadth  of  five  or 
six  feet  between  the  floorheads  and  second  foothook  heads,  to  finish 
which  the  material  was  all  in  the  ship-yard,  sawn  and  nearly  ready  for 
going  on.  Her  bulwarks  were  completed,  except  the  part  round  the 
bows.*  Her  decks  were  all  laid,  and  her  lower  deck  beams  were  all  in, 
and  kneed,  but  the  fastening  was  not  all  completed,  for  want  of  iron. 
She  was  squared  off  and  primed  ready  for  caulking ;  and  every  material 
requisite  to  finish  the  hull  was  in  the  ship-yard,  prepared  to  go  on  the 
ship ;  and  the  work  would  have  been  done,  but  for  want  of  iron.  The 
caulking,  iron  fastenings  of  beams,  and  completing  bow  bulwarks,  were 
the  principal  things  which  required  to  be  done  to  finish  the  hull  of  the 
Lavinia.  Any  other  work  for  the  hull  was  trifling ;  and  the  materials 
^71  -,  for  the  *rigging  had  been  provided.  The  lower  masts  and  spars 
J  were  not  procured  till  after  the  1st  of  April,  1849.  The  vessel 
was  launched  without  masts.  It  is  not  the  practice  at  Pictou  to  launch 
such  large  vessels  with  masts. 

A  correspondence  then  ensued  between  the  plaintiffs  and  the  defend- 
ants, each  claiming  property  in  the  ship. 

On  the  1st  of  June,  1849,  the  defendants  wrote  to  the  plaintiffs,  as 
follows : — 

"Having  received  notice  of  your  application  to  the  Lieutenant- 
Governor  of  this  province,  to  have  the  register  of  the  ship  Lavinia  can- 
celled, on  the  plea  that  she  was  previously  your  sole  property,  we  now 
withdraw  the  terms  of  settlement  offered  to  you  in  our  letters  of  the  5th 
of  April  and  18th  of  May.  We  shall  probably  be  enabled  to  realize 
our  claim  on  this  side,  when  the  ship  is  finished,  as  we  now  hold  our- 
selves at  liberty  to  dispose  of  her  in  any  way  which  may  appear  to  be 
most  conducive  to  Mr.  Russell's  interests." 

The  defendants  completed  the  ship,  and,  in  the  event  of  the  plaintiffs' 
title  to  the  ship  being  established,  it  was  agreed  that  it  should  be  left 
to  Mr.  Richards,  the  average  stater,  to  ascertain  the  amount  necessa- 
rily expended  by  them  for  that  purpose. 

The  ship  was  launched  on  the  17th  of  July ;  and  before  the  7th  of 
August,  she  was  loaded  by  the  defendants  with  a  full  cargo  of  their 
property ;  and  on  that  day  the  defendants  caused  her  to  be  removed  out 
of  the  harbour  of  Pictou. 

On  the  first  of  October,  1849,  Russell  executed  to  the  defendants  a 
bill  of  sale  of  the  ship,  expressed  to  be  in  consideration  of  30002.  in 
which  he  stood  indebted  to  them.     This  deed  having  been  recorded  in 
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the  Custom-House  books  at  Pictou,  the  defendant  Fairbanks  made  the 
usual  declaration  of  ownership  pursuant  to  the  8  &  9  Vict.  c.  89,  and 
obtained  a  certificate  of  registry,  in  *which  W.  B.  Fairbanks,  r*71fi 
Jonathan  C.  Allison,  and  David  Allison,  were  stated  to  be  the  '- 
owners. 

The  vessel  so  laden  was  despatched  for  England  on  the  1st  of  Octo- 
ber, 1849,  and  arrived  at  Liverpool  in  due  course,  where  the  cargo  was 
delivered  to  the  defendants'  agents,  M'Calmont,  Brothers,  &  Co.,  to 
whom  thej  had  endorsed  the  bill  of  lading,  on  their  account. 

The  plaintiffs  demanded  the  ship  from  the  defendants,  and  they 
refused  to  deliver  it  up. 

It  was  agreed  that  the  court  should  be  at  liberty  to  draw  such  infer- 
ences as  in  their  opinion  a  jury  might  properly  draw,  and  to  allow  any 
amendment  in  the  description  of  the  property  in  the  declaration,  or  any 
other  amendment  which  might  be  necessary  to  raise  the  question  stated 
for  their  opinion. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiffs 
were  entitled  to  recover  in  this  action.  If  the  court  should  be  of 
opinion  that  they  were  so  entitled,  the  verdict  entered  for  the  plaintiffs 
(except  as  regards  the  amount  of  damages)  was  to  stand ;  and,  in  that 
case,  the  court  was  asked  to  declare  the  extent  to  which  the  plaintiffs 
were  entitled  to  recover,  and  the  principle  upon  which  the  damages 
were  to  be  estimated  and  ascertained, — such  decision  and  principle  to 
be  embodied  in  a  rule  of  court  referring  the  amount  of  damages  accord- 
ing to  such  decision  and  principle  to  Mr.  Richards,  which  amount,  when 
ascertained,  was  to  be  the  sum  for  which  the  verdict  for  the  plaintiffs 
was  to  stand.  But,  if  the  court  should  be  of  opinion  that  the  plaintiffs 
were  not  entitled  to  recover,  the  verdict  was  to  be  set  aside,  and  a  ver- 
dict entered  for  the  defendants. 

The  case  further  provided  that  either  party  was  to  be  at  liberty  to 
turn  the  case  into  a  special  verdict,  in  which  the  inferences  drawn  by 
the  court  were  to  be  treated  as  facts  found  by  the  jury. 

*Sir  Fitzroy  Kelly  (with  whom  was  JBarstow),  for  the  plain-  r*717 
tiffs. (a) — The  facts  disclosed  by  the  special  case  show  that  the  pro-  *- 
perty  in  the  ship  in  question  vested  in  the  plaintiffs,  independently  of  the 
ship  registry  acts ;  that  the  defendants  have  been  guilty  of  a  conversion ; 
and  that  the  plaintiffs  are  entitled  to  recover  the  value  of  the  ship,  and,  as 
special  damage,  a  sum  equal  to  the  amount  she  earned  upon  the  voyage 
to  England.  The  correspondence  between  the  plaintiffs  and  Russell 
clearly  shows  the  advances  made  by  the  former,  and  from  time  to  time 
obtained  by  the  latter,  were  made  and  obtained  upon  the  faith  of  the 
latter 's  transferring  to  the  former  all  his  interest  in  the  Lavinia,  then 

(a)  The  court  declined  to  hear  the  argument  until  the  parties  had  agreed  to  abide  by  their 
determination  as  to  the  principle  upon  which  the  damages  were  to  be  assessed,  in  the  event  of 
their  being  of  opinion  that  the  plaintiffs  were  entitled  to  a  verdict 
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in  coarse  of  construction :  and  the  deed  of  the  20th  of  Jane,  1848,  by 
which  she  was  assigned  to  the  plaintiffs  as  a  security  for  those  advances, 
assigned  to  them,  not  merely  the  ship  to  the  extent  to  which  she  was 
then  already  built,  but  also  the  materials  which  Russell  had  provided 
for  her  completion ;  and  Russell  by  that  deed  covenanted  to  cause  the  ship 
to  be  registered  for  and  in  the  name  of  the  plaintiffs.  Independently, 
therefore,  of  all  question  as  to  the  ship  registry  acts,  the  property  in 
the  vessel  was  completely  vested  in  the  plaintiffs  by  that  deed  and  the 
subsequent  registration  in  their  names.  The  defendants,  knowing  all 
this,  procured  a  second  certificate  of  registry,  and  an  assignment  of 
the  ship  to  themselves.  For  this  conversion  they  are  liable  in  trover. 
The  plaintiffs  do  not  need  the  aid  of  ship  registry  acts  to  support  their 
title.  And,  on  the  other  hand,  everything  was  done  under  those  acts 
which  the  law  requires,  to  vest  the  property  in  the  ship  in  them.  The 
*7181  °^3ect  °^  *^e  S*"P  registry  acts  was,  to  confer  certain  privileges 
•*  upon  British  ships ;  there  is  nothing  in  them  to  prevent  the 
building  and  sale  of  ships  without  registry.  The  2d  section  of  the  8 
&  9  Vict.  c.  89,  merely  enacts  "  that  no  ship  or  vessel  shall  be  entitled 
to  any  of  the  privileges  or  advantages  of  a  British  registered  ship,  un- 
less the  person  or  persons  claiming  property  therein  shall  have  caused 
the  same  to  have  been  registered  in  virtue  of  the  8  &  4  W.  4,  c.  55,  or 
of  the  6  Gr.  4,  c.  110,  or  of  the  4  Gr.  4,  c.  41,  or  until  such  person  or 
persons  shall  have  caused  the  same  to  be  registered  in  manner  there- 
inafter mentioned,  and  shall  have  obtained  a  certificate  of  such  registry 
from  the  person  or  persons  authorized  to  make  such  registry  and  grant 
such  certificate  as  thereinafter  mentioned :"  and  then  it  prescribes  the 
form  of  the  certificate.  All  that  took  place  at  Pictou,  so  far  as  con- 
cerned the  plaintiffs,  was  in  strict  conformity  with  the  11th  Bection.(a) 

(a)  Which  enact*  "that  every  atrip  or  vessel  shall  be  deemed  to  belong  to  some  port  at  or  near 
to  which  some  or  one  of  the  owners,  who  shall  make  and  subscribe  the  declaration  required  bj 
this  act  before  registry  be  made,  shall  reside ;  and,  whenever  such  owner  or  owners  shall  have 
transferred  all  his  or  their  share  or  shares  in  sneh  ship  or  vessel,  the  same  shall  be  registered  de 
novo  before  such  ship  or  vessel  shall  sail  or  depart  from  the  port  to  which  she  shall  then  belong, 
or  from  any  other  port  which  shall  be  in  the  same  part  of  the  united  kingdom,  or  the  same 
colony,  plantation,  island,  or  territory  as  the  said  port  shall  be  in :  Provided  always,  that,  if  the 
owner  or  owners  of  such  ship  or  vessel  cannot  in  sufficient  time  comply  with  the  requisites  of 
this  act,  so  that,  registry  may  be  made  before  it  shall  be  necessary  for  such  ship  or  vessel  to  sail 
or  depart  upon  another  voyage,  it  shall  be  lawful  for  the  collector  and  comptroller  of  the  port 
where  any  ship  or  vessel  may  then  be,  to  certify  upon  the  back  of  the  existing  certificate  of 
registry  of  such  ship  or  vessel  that  the  same  is  to  remain  in  force  for  the  voyage  upon  which 
the  said  ship  or  vessel  is  then  about  to  sail  or  depart :  Provided  also,  that,  if  any  ship  or  vessel 
shall  be  built  in  any  of  the  colonies,  plantations,  islands,  or  territories  in  Asia,  Africa,  or 
America,  to  Her  Majesty  belonging,  for  owners  residing  in  the  united  kingdom,  and  the  master 
of  such  ship  or  vessel,  or  the  agent  for  the  owner  or  owners  thereof,  shall  have  produced  to  the 
collector  and  comptroller  of  the  port  at  or  near  to  which  such  ship  or  vessel  was  built,  the  cer- 
tificate of  the  builder  required  by  this  act,  and  shall  have  made  and  subscribed  a  declaration 
before  such  collector  and  comptroller,  of  the  names  and  descriptions  of  the  principal  owners  of 
such  ship  or  vessel,  and  that  she  is  the  identical  ship  or  vessel  mentioned  in  such  certificate  of 
the  builder,  and  that  no  foreigner,  to  the  best  of  his  knowledge  and  belief,  has  any  interest 
therein,  the  collector  and  comptroller  of  such  port  shall  cause  such  ship  or  vessel  to  be  surveyed 
and  measured  in  like  manner  as  is  directed  for  the  purpose  of  registering  any  ship  or  ve 
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[Jbrvis,  C.  J.— If  the  ♦comptroller's  certificate  of  the  30th  of  r*71Q 
January,  1849,  had  been  acted  upon  by  the  Custom  House  autho-  *■ 
rities  at  Liverpool,  all  would  have  been  right.]  It  would.  The  comp- 
troller at  Fictou  was  guilty  of  a  breach  of  his  duty,  in  cancelling  that 
certificate,  and  granting  another  to  the  defendants.  The  case  of 
Woods  v.  Russell,  5  B.  &  Aid.  942,  has  an  important  bearing  upon  this 
case.  There,  A.,  a  ship-builder,  contracted  with  B.  to  build  a  ship  for 
him,  and  to  complete  her  in  April,  1819 :  the  latter  was  to  pay  for  her 
by  four  instalments, — the  first,  when  the  keel  was  laid,  the  second,  when 
at  the  light-plank,  and  the  third  and  fourth  when  the  ship  was  launched : 
before  the  25th  June,  1819,  the  ship  was  measured  with  the  builder's 
privity,  to  the  intent  that  B.  might  get  her  registered  in  his  name :  on  the 
25th  *of  June,  the  ship-builder  signed  the  usual  certificate  of  her  r*7on 
building ;  and,  on  the  26th,  the  ship  was  registered  in  B.'s  name ;  *• 
and  on  the  same  day  the  third  instalment  was  paid :  on  the  30th  of  June, 
A.  committed  an  act  of  bankruptcy,  upon  which  a  commission  afterwards 
issued :  on  the  2d  of  July,  the  ship  not  being  then  completed  or  launched, 
the  defendant,  and  a  crew  hired  by  him,  took  possession  of  her,  and  a 
rudder  and  cordage,  the  former  of  which  was  made  by  the  builder,  and 
the  latter  bought  by  him,  for  the  express  purpose  of  completing  the  ship : 
it  was  held,  that  the  legal  effect  of  the  ship-builder's  having  signed  the 
certificate  to  enable  B.  to  have  the  ship  registered  in  his  name,  was,  to 
vest  the  general  property  in  the  ship  in  B.  from  the  time  the  registry  was 
completed ;  and  that,  as  the  rudder  and  cordage  were  made  and  bought 
by  the  ship-builder  specifically  for  the  ship,  they  were  to  be  considered 
as  parts  of  the  ship,  and  that  the  property  in  them  also  vested  in  B. 
«  This  ship,"  said  Abbott,  C.  J.,  "  is  built  upon  a  special  contract,  and  it 
is  part  of  the  terms  of  the  contract  that  given  portions  of  the  price  shall 
be  paid  according  to  the  progress  of  the  work ;  part  when  the  keel  is  laid, 
part  when  they  are  at  the  light-plank.  The  payment  of  these  instalments 
appears  to  us  to  appropriate  specifically  to  the  defendant  the  very  ship 
so  in  progress,  and  to  vest  in  the  defendant  a  property  in  that  ship,  and 
that,  as  between  him  and  the  builder,  he  is  entitled  to  insist  upon  the  com- 
pletion of  that  very  ship,  and  that  the  builder  is  not  entitled  to  require 
him  to  accept  any  other.  But  this  case  does  not  depend  merely  upon  the 
payment  of  the  instalments ;  so  that  we  are  not  called  upon  to  decide  how 
far  that  payment  vests  the  property  in  the  defendants,  because  here  Paton 
(the  builder)  signed  the  certificate  to  enable  the  defendant  to  have  the 
ship  registered  in  his  (the  defendant's)  name,  and  by  that  act  consented, 

and  shall  give  the  master  of  raoh  ahip  or  vessel  a  certificate  under  their  hands  and  seals,  pur- 
porting to  be  under  the  authority  of  this  act,  and  stating  when  and  where  and  by  whom  such 
ship  or  Teasel  was  built,  the  description,  tonnage,  and  other  particulars  required  on  registry  of 
any  ship  or  vessel ;  and  such  certificate  shall  have  all  the  force  and  virtue  of  a  certificate  of 
registry  under  this  act,  during  the  term  of  two  years,  unless  such  ship  shall  sooner  arrive  at 
some  place  in  the  united  kingdom;  and  suoh  collector  and  comptroller  shall  transmit  a  copy  of 
such  certificate  to  the  commissioners  of  Her  Majesty's  Customs." 

vol.  xin. — 59 
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♦7911  **  **  *8eem8  t0  ^  that  the  general  property  in  the  ship  should 
J  be  considered  from  that  time  as  being  in  the  defendant."  So, 
here,  it  was  clearly  the  intention  of  both  parties  to  do  all  they  could 
to  vest  the  ship  in  the  plaintiffs.  The  plaintiffs,  it  is  submitted,  ac- 
quired the  property  in  the  ship  by  the  earliest  of  these  instruments ; 
and  their  right,  if  it  were  necessary,  was  confirmed  by  what  was  done 
under  the  ship  registry  acts. 

With  respect  to  the  damages, — the  plaintiffs  claim  to  be  entitled  to 
the  full  value  of  the  ship ;  and,  further,  they  claim  to  be  entitled  to 
the  full  amount  of  freight  earned  on  the  voyage  from  Nova  Scotia  to 
Liverpool.  [Jervis,  C.  J. — Can  you  recover  the  value  of  the  freight 
in  this  action?]  It  is  laid  as  special  damage.  [Maule,  J. — The 
damages  in  trover,  are,  the  value  of  the  thing  converted.  The  fact  of 
the  defendants'  having  used  it  profitably  after  the  conversion,  gives  the 
plaintiff,  I  apprehend,  no  title  to  the  profits.]  If  the  defendants  had 
not  been  guilty  of  the  conversion,  the  plaintiffs  would  have  made  profit 
by  the  use  of  the  ship ;  therefore,  the  proper  measure  of  damages,  is, 
besides  the  value  of  the  ship  at  the  time  of  the  conversion,  the  freight 
she  would,  but  for  the  defendants'  wrongful  act,  have  earned  for  the 
plaintiffs.  [Jervis,  G.  J.,  referred  to  Mercer  v.  Jones,  3  Campb.  477, 
where  Lord  Ellenborough  ruled,  that,  in  trover  for  a  bill  of  exchange, 
the  damages  were  to  be  calculated  according  to  the  amount  of  the  prin- 
cipal and  interest  due  upon  the  bill  at  the  time  of  the  conversion ;  and 
to  Davis  v.  Oswell,  7  C.  &  P.  804  (E.  C.  L.  B.  vol.  32),  where,  in  trover 
for  a  horse,  with  an  averment  of  special  damage,  that  the  plaintiff  was 
put  to  expense  in  hiring  other  horses,  Parke,  B.,  intimated  an  opinion 
that  the  plaintiff  was  entitled  to  recover  the  value  of  the  horse/  at  the 
time  of  the  conversion,  and  the  expense  he  had  been  put  to  for  hire  of 
other  horses,  deducting  from  that  amount  the  sum  he  would  have  paid 
♦7221  *or  ^eeP  °*  kk  0TO  torse  *during  the  time.  Maule,  J. — 
J  What  the  plaintiffs  claim  here,  is,  something  beyond  that.]  This 
is  an  action  on  the  case  for  a  wrong  done.  On  what  principle  can  the 
court  hold  that  all  the  damages  sustained  by  the  plaintiffs  are  not  re- 
coverable ?  The  plaintiffs  have  lost  the  use  of  their  ship  on  the  voyage 
home.  [Maule,  J. — Suppose  the  action  had  been  brought  immediately 
upon  the  conversion  of  the  ship,  the  damages,  you  must  concede,  would 
merely  have  been  the  value  of  the  ship  at  that  time.  Can  you  contend 
that  the  damages  increase  after  the  accrual  of  the  cause  of  action  ?] 
There  can  be  no  valid  reason  why  they  should  not :  the  whole  cause  of 
action  is  not  the  conversion ;  but  the  conversion  plus  the  special  damage. 
[Jervis,  C.  J. — If  the  conversion  had  taken  place  at  Liverpool,  the 
point  would  have  been  presented  more  favourably  for  the  plaintiffs. 
The  demand  and  refusal,  however,  are  only  evidence  of  a  conversion ; 
and  here  there  was  proof  of  an  actual  conversion  by  the  alteration  of 
the  registry  at  Nova  Scotia.     Maule,  J. — The  value  of  the  ship  is 
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30002.,  because  she  is  capable  of  earning  money  by  carrying  goods  or 
freight.  When  you  pay  a  man  for  his  ship,  you  pay  him  for  what  it 
can  or  may  or  shall  do  to  produce  profit,  (a)] 

Bramwell  (with  whom  was  Montagu  SmUK)y  for  the  defendants.(J) — The 
plaintiffs  had  no  property  in  the  *Lavinia  at  the  time  of  her  r<t70q 
alleged  conversion  by  the  defendants.  It  may  be  conceded,  on  *• 
the  one  hand,  that  there  may  be  a  contract  for  a  chattel  to  be  made, 
Testing  the  chattel  in  the  vendee  before  its  actual  completion.  But  it 
cannot  be  denied,  on  the  other,  that  something  more  than  mere  words 
of  present  sale  are  required  so  to  vest  it ;  the  court  must  look  at  all 
the  circumstances,  in  order  to  ascertain  the  intention  of  the  parties. 
In  Laidler  v.  Burlinson,  2  M.  &  W.  602,  f  T.  L.  brought  trover  for  one- 
fourth  of  a  ship.  It  appeared,  that,  in  the  year  1833,  and  until  his 
bankruptcy,  one  J.  L.  carried  on  business  as  a  ship-builder ;  and,  on 
the  16th  of  June,  1833,  the  following  agreement  was  entered  into : — 
« Particulars  and  description  of  a  new  ship  now  about  one-third  built 
in  the  yard  of  J.  L. ;"  then  followed  a  description  of  the  length, 
breadth,  and  depth  of  the  ship,  the  number  of  tons  she  was  to  carry, 
and  the  timbers,  and  particulars  of  everything  that  she  was  to  be  built 
of  and  supplied  with,  "for  the  sum  of  17502.,  and  payment  as  follows, 
opposite  to  each  respective  name."  This  agreement  was  signed  J.  L. ; 
and,  after  his  signature,  followed  these  words : — "We,  the  undersigned, 
hereby  engage  to  take  shares  in  the  before-mentioned  vessel,  as 


*set  opposite  our  respective  names,  and  also  the  mode  of  pay- 
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ment."  This  was  signed  by  several  persons,  for  different  shares,  and 
at  different  times,  and,  amongst  the  rest,  by  the  plaintiff,  for  one-fourth, 
in  October,  1833.  Below  these  signatures  was  written  the  following : — 
"  14th  July,  1833.  I  hereby  agree  to  accept  the  above  price  and  mode 
of  payment.  J.  L."  The  plaintiff  proved  payment  for  his  share,  by 
bills,  before  the  bankruptcy  of  J.  L.  The  T.  C.  Company  signed  the 
agreement  for  one-fourth,  of  which  company  one  H.  was  a  member,  and 
used  to  go  to  look  at  the  vessel  when  building,  and  occasionally  found 

(a)  The  suggestion  thrown  out  by  Parke,  B.,  in  Davies  v.  Oswell,  7  C.  P.  804  (E.  C.  L.  R.  vol. 
32),  was  acted  upon  by  the  Court  of  Queen's  Bench  in  Bodley  v.  Reynolds,  8  Q.  B.  779  (B.  O.  L. 
R.  vol.  55),  where  special  damage  was  laid  in  trover  for  carpenter's  tools,  in  respect  of  the 
plaintiff's  being  hindered  from  working,  and,  the  valne  of  the  tools  being  107.,  the  jury,  under 
the  direction  of  Lord  Denman,  gave  the  plaintiff  20/.  damages.  And  the  court  refused  a  rule 
for  a  new  trial,  or  to  reduce  the  damages,— saying :  "  Where  special  damage  is  laid  and  proved, 
there  can  bo  no  reason  for  measuring  the  damages  by  the  value  of  the  chattel  converted/' 

(b)  The  points  marked  for  argument  on  the  part  of  the  defendants,  were — 

"  1.  That  the  property  in  the  ship  and  other  chattels  mentioned  in  the  declaration,  was  not  at 
any  time  vested  in  the  plaintiffs : 

"  2.  That  no  property  in  the  materials  composing  the  unfinished  ship  had  vested  in  the  plain- 
tiffs on  the  29  th  of  March,  1849,  when  the  defendants  took  possession  of  the  same  from  Alexander 
RusseU,  as  stated  in  the  case : 

"  3.  That,  if  the  plaintiffs  are  entitled  to  recover  at  all,  they  are  entitled  only  to  recover  the 
value  of  the  said  materials  of  such  unfinished  ship  on  the  29th  of  March,  1849 : 

"  4.  That,  in  no  view  of  the  oase,  oan  the  plaintiffs  be  entitled  to  recover  the  entire  value  of 
the  ship,  and  her  apparel,  as  claimed : 

"5.  That  the  plaintiffs  are  not  entitled  to  recover  the  special  damage  alleged." 
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fault  with  the  work,  which  was  improved  in  consequence ;  and  J.  L.  told 
his  foreman  to  act  under  H.'s  direction.  At  the  time  of  the  bankruptcy, 
the  frame  of  the  vessel  was  on  the  stocks  in  J.  L.'s  building-yard,  in 
an  unfinished  state,  and,  after  the  bankruptcy,  some  of  the  men  con- 
tinued to  work  upon  her,  and  receive  their  money  from  H.  It  was  held, 
that,  under  these  circumstances,  the  property  in  one-fourth  of  the  vessel 
did  not  pass  to  T.  L.,  the  plaintiff.  Parke,  B.,  there  said :  "  The  whole 
resolves  itself  into  a  construction  of  the  contract.  Was  it  a  present 
bargain  and  sale  of  the  materials  of  the  ship  lying  there  ?  If  a  man 
bargain  for  a  specific  chattel,  though  it  is  not  delivered,  the  property 
passes,  and  an  action  lies  for  the  non-delivery,  or  of  trover, — Langfort 
v.  Tiler,  1  Salk.  113 ;  Sheppard's  Touchstone,  224,  225.  But  it  is 
equally  clear  that  a  chattel  which  is  to  be  delivered  in  futuro  does  not 
pass  by  the  contract  Two  questions  arise, — first,  is  this  an  article 
which  would  correspond  with  the  terms  of  the  contract  ? — secondly, 
is  it  a  contract  for  an  article  to  be  finished  ?  In  the  latter  case,  the 
article  must  be  finished  before  the  property  vests."  That  case  is 
very  similar  in  some  of  its  circumstances  to  the  present.  [Maule, 
J. — The  reasons  there  given  seem  conclusive  to  show  that  the  parties 
*79,--|  *meant  the  ship  token  built  to  be  transferred.]  So,  here,  the 
J  habendum  in  the  assignment  of  the  20th  of  June,  1848,  shows 
that  the  ship  was  to  become  the  property  of  the  plaintiffs  only  «  when 
the  said  ship  or  vessel  should  be  complete  and  finished."  In  Mucklow 
v.  Mayles,  1  Taunt.  318,  it  was  expressly  held,  that,  if  a  person  con-, 
tracts  with  another  for  a  chattel  which  is  not  in  existence  at  the  time 
of  the  contract,  though  he  pays  him  the  whole  value  in  advance,  and 
the  other  proceeds  to  execute  the  order,  the  buyer  acquires  no  property 
in  the  chattel  till  it  is  finished  and  delivered  to  him.  There,  everything 
necessary  to  vest  the  property  in  the  purchaser  concurred,  except  the 
completion  of  the  chattel.  [Maulb,  J. — The  purchaser's  assent  was 
wanting.]  In  Acraman  t>.  Morrice,  8  C.  B.  449  (E.  C.  L.  R.  vol.  65), 
A.  contracted  with  B.  to  purchase  of  him  the  trunks  of  certain  oak 
trees,  then  felled  and  lying  at  Hadnock,  about  twenty  miles  from  Chep- 
stow. The  course  was,  for  A.'s  agent  to  select  and  mark  those  portions 
which  he  intended  to  purchase,  and  for  B.  to  sever  the  tops  and  sidings, 
and  float  the  trunks  down  the  river  Wye  to  A.'s  wharf  at  Chepstow, 
and  there  deliver  them.  After  a  portion  of  the  timber  had  been  deli- 
vered, and  the  whole  paid  for,  B.  became  bankrupt ;  whereupon  A.  sent 
his  men  to  B.'s  premises  at  Hadnock,  and  severed  and  carried  away  the 
marked  portions  of  certain  trees.  It  was  held,  that  no  property  in  the 
trees,  or  any  portion  of  the  trees,  which  had  not  been  delivered  by  B., 
passed  to  A.  by  the  contract ;  and  that  there  was  no  delivery  or  ac- 
ceptance to  satisfy  the  statute  of  frauds ;  and,  consequently,  that  the 
assignees  of  B.  were  entitled  to  recover  the  value,  in  trover.  Maule, 
J.,  there  says :  "  The  rights  of  the  defendant  exist  only  so  far  as  they 
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are  created  by  the  contract.  He  had  at  no  time  a  right  to  deal  with 
the  whole  tree :  it  was  to  be  severed  by  the  bankrupt,  and  *the  r^qa 
selected  portion  delivered  to  him  by  the  bankrupt.  Subject  to  '- 
that  right,  the  entire  property  remained  in  the  bankrupt,  and  passed 
to  his  assignees. "(a)  [Maulb,  J. — The  ground  of  the  decision  there 
was,  that  it  was  impossible  that  the  parties  could  have  contemplated 
that  a  certain  unascertained  portion  of  the  tree  should  belong  to  one 
party,  and  the  rest  to  the  other.]  Woods  v.  Russell  was  cited  in 
Clarke  v.  Spence,  4  Ad.  &  E.  448  (E.  C.  L.  R.  vol.  81),  6  N.  &  M.  399, 
but  assented  to  only  with  considerable  hesitation.  Suppose  this  ship 
had  been  burnt  before  her  completion,  who  would  have  borne  the  loss  ? 
[Maulb,  J. — The  plaintiffs,  if  she  was  their  property.]  The  office  of 
the  habendum  is,  to  limit  the  generality  of  the  grant :  Com.  Dig.  Fait, 
(E.  9).  "  The  office  of  the  habendum  is,  to  name  the  grantee,  and 
limit  the  certainty  of  the  estate.  As,  if  a  man  grants  land  to  A., 
habendum  eidem  A.  et  haeredibus  suis,  or,  haeredibus  de  corpore  suo,  or 
pro  termino  vitre,  vel  annorum.  And,  if  a  limitation  be  to  A.,  haben- 
dum to  the  use  of  him  and  the  heirs  of  his  body,  it  will  be  a  good 
estate-tail ;  for,  it  does  not  operate  by  way  of  use,  but  as  a  limitation 
at  common  law.  So,  the  habendum  may  abridge  or  alter  the  generality 
of  the  premises."  Hob.  171.  [Maulb,  J. — The  object  placed  in  the 
very  front  of  the  transaction,  is,  to  give  the  plaintiffs  a  security  for 
their  advances.  How  does  it  accomplish  that,  if  it  gives  them,  as  you 
contend,  only  a  right  of  action  for  a  breach  of  contract  ?]  It  must  be 
remembered  that  the  court  is  dealing  with  the  language  of  unlearned 
persons.  [Maulb,  J. — I  think  so,  too,  to  the  extent  of  not  holding 
them  bound  by  the  words  "  to  have  and  to  hold,"  in  the  technical  sense 
given  to  them  in  Comyns's  Digest.]  Russell's  merely  saying  that  the 
ship  was  the  plaintiff's  property,  will  not  *without  more  make  it  r*™? 
theirs.  [Maulb,  J. — There  is  the  additional  fact  of  his  causing  ^ 
the  ship  to  be  registered  in  the  plaintiffs'  names.]  That  occurred  at  a 
time  when  the  vessel  was  not  in  a  fit  state  for  registry  under  the  statutes. 
[Maulb,  J. — The  certificate  which  Russell  procured  on  the  30th  of 
January,  1849,  though  it  may  not  have  been  a  perfect  registry  of  the 
ship,  still  enured  as  a  sort  of  delivery.]  Although  Russell  did  all  these 
things,  the  certificate  of  registry  was  never  sent  to  the  plaintiffs.  All 
that  was  communicated  to  them  was,  the  information  contained  in  the 
letter  of  .the  26th  of  June,  1848,  enclosing  the  bill  of  sale  to  the  plain- 
tiffs. All  that  the  statements  in  the  case  and  the  correspondence 
amounts  to,  is,  that  the  parties  had  entered  into  a  contract  for  the 
building  and  sale  of  the  ship  in  question  when  it  should  be  completely 
built  and  equipped. 

Then,  what  is  the  damage  the  plaintiffs  have  sustained  by  the  con- 
version complained  of?     The  proper  measure  of  damages,  it  is  sub- 

(a)  See  Wilkin*  v.  Bromhead,  7  Scott,  N.  R.  921. 
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mitted,  will  be,  the  value  of  the  ship  at  the  time  of  the  conversion ;  not 
her  value  when  finished  at  the  defendants'  expense ;  still  less,  the  profit 
that  was  or  might  have  been  earned  on  her  voyage  to  Liverpool.  [Jervis, 
G.  J. — That  is  the  view  we  all  take.  The  defendants  do  not,  by  con- 
verting the  ship,  take  upon  themselves  a  liability  to  complete  her. 
Cresswell,  J. — The  case  shows  that  a  number  of  stores,  cables,  and 
anchors,  were  sent  out  by  the  plaintiffs :  if  these  were  appropriated  by 
the  defendants  after  the  conversion  of  the  ship,  of  course  the  plaintiffs 
would  be  entitled  to  their  value.  Maule,  J.— The  plaintiffs  ought  to 
get  the  value  of  all  that  the  defendants  took  at  the  various  dates  of  the 
conversions.] 

Sir  F.  Kelly,  in  reply. — The  amount  of  damages  depends  upon  the 
state  of  the  ship  at  the  time  of  conversion.     The  plaintiffs  are  not 
bound  to  adopt  the  earliest  ^conversion.     The  defendants  were 
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guilty  of  a  conversion  when  they  took  the  vessel  and  put  the 


stores  on  board.  If  the  defendants  laid  out  money  upon  the  plaintiffs* 
ship,  they  did  so  of  their  own  wrong.  [Jervis,  C.  J. — In  Martin  v. 
Porter,  5  M.  &  W.  S51,f  where  the  defendant,  in  working  his  coal-mine, 
broke  through  the  barrier,  and  worked  the  coal  under  the  land  adjoin- 
ing, belonging  to  the  plaintiff,  and  raised  it  for  the  purpose  of  sale,— 
it  was  held,  in  trespass 'for  such  working,  that  the  proper  estimate  of 
damages,  was,  the  value  of  the  coal  when  gotten,  without  deducting  the 
expense  of  getting  it :  and  Lord  Abinger  said :  "  If  the  plaintiff  had 
demanded  the  coals  from  the  defendant,  no  lien  could  have  been  set 
up  in  respect  of  the  expense  of  getting  them.  How,  then,  can  he  claim 
to  deduct  it  ?  He  cannot  set  up  his  own  wrong."]  That  is  a  distinct 
authority.  So,  in  Greening  v.  Wilkinson,  1  C.  &  P.  625,  it  was  held, 
that,  in  trover,  the  jury  are  not  limited  to  find  as  damages  the  mere 
value  of  the  property  at  the  time  of  the  conversion,  but  they  may  find 
as  damages  the  value  at  a  subsequent  time,  in  their  discretion :  and 
Abbott,  G.  J.,  said :  "  The  plaintiff  might  have  had  a  good  opportunity 
of  selling  the  goods,  if  they  had  not  been  detained."  [Maule,  J. — 
That  is  hardly  consistent  with  the  modern  doctrine.(a)]  If  a  man  takes 
my  ship  in  an  unfinished  state,  and,  without  my  knowledge,  lays  out 
money  upon  her,  may  I  not  demand  my  ship  with  all  its  improvements  ? 
[Cresswell,  J. — "  Without  your  knowledge  I"  Here,  the  money  was 
not  expended  upon  the  ship  until  after  the  plaintiffs  had  notice  that  the 
defendants  asserted  a  claim  to  her.  This  appears  from  the  defendants' 
letter  to  the  plaintiffs  of  the  1st  of  June,  1849.]  It  is  immaterial 
whether  the  money  is  expended  by  the  wrongdoer  with  or  without  the 
♦7291  knowledge  °f  the  true  *°*ner  of  the  property.  [Maule,  J. — It 
•*  may  be  that  the  wrongdoer,  who  acquires  no  property  in  the 
thing  he  converts,  acquires  no  lien  for  what  he  expends  upon  it ;  and 
the  owner  may  bring  detinue  or  trover.     But  it  does  not  follow,  that, 

(a)  Vide  Peterson  v.  Ayre,  antt,  p.  358. 
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if  the  owner  brings  trover,  he  is  to  recover  the  fall  value  of  the  thing 
in  its  improved  state.  The  proper  measure  of  damages,  as  it  seems  to 
me,  is,  the  amount  of  the  pecuniary  loss  the  plaintiffs  have  sustained  by 
the  conversion  of  their  ship.  Jbrvis,  C.  J. — That  is,  what  she  was 
really  worth  when  the  defendants  converted  her :  the  plaintiffs  have 
lost  the  value  of  the  vessel  before  the  defendants  began  to  lay  out 
money  upon  her.]  It  would  be  competent  to  a  jury  to  give  the  value 
at  the  one  time  or  the  other.  [Maule,  J. — It  never  could  have  been 
intended  here  that  Mr.  Richards  should  have  power  to  exercise  that 
sort  of  discretion  which  Lord  Tenterden,  in  Greening  v.  Wilkinson, 
speaks  of  being  exercised  by  the  jury.]  There  is  no  warrant  for  say- 
ing that  the  plaintiffs'  right  is  limited  to  the  value  of  the  ship  only  after 
deducting  what  the  defendants  have  wrongfully  laid  out  in  completing 
her.  [Jervis,  C.  J. — In  strictness  that  may  be  so :  but  no  jury  would 
give  such  damages :  they  would  always  give  what  they  conceived  the 
plaintiff  justly  entitled  to.]  But  for  the  defendants'  wrongful  act, 
Russell  would  have  completed  the  vessel,  and  the  plaintiffs  would  have 
earned  freight. 

Jervis,  C.  J. — We  all  think  that  the  proper  principle  on  which  to 
estimate  the  damages  in  this  case,  will  be,  the  value  of  the  ship,  and  all 
her  stores,  &c,  on  the  29th  of  March,  1849,  the  time  when  Russell 
ceased  to  work  upon  her  on  the  plaintiffs'  account,  and  when  the  defend- 
ants took  possession  of  her ;  and  that,  as  a  mode  of  ascertaining  such 
value,  the  arbitrator  should  consider  what  would  have  been  the  value 
of  the  ship  at  Pictou,  if  *she  had  been  completed  by  Russell  i>7qa 
according  to  his  contract  with  the  plaintiffs,  and  deduct  there-  ^ 
from  the  money  that  would  necessarily  have  been  laid  out  by  Russell 
after  the  29th  of  March,  1849,  in  order  to  complete  her  according  to 
the  contract. 

This  mode  of  computing  the  damages  having  been  assented  to  by  the 
counsel  on  both  sides,  the  court  proceeded  to  pronounce  judgment. 

Jervis,  C.  J. — The  parties  having  agreed  as  to  the  principle  upon 
which  the  amount  of  damages  should  be  ascertained  by  the  referee,  one 
question  only  remains  to  be  determined  by  us,  viz.  whether,  upon  the 
facts  disclosed  in  the  special  case,  the  plaintiffs  are  entitled  to  recover 
at  all.  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  recover.  The 
question  turns  entirely  upon  the  effect  of  the  bill  of  sale  of  the  20th  of 
June,  1848 :  and,  no  doubt,  as  Mr.  Bramwell  says,  it  resolves  itself  into 
a  question  of  the  construction  of  the  contract.  There  are,  unquestiona- 
bly, cases  where  a  contract  such  as  this  would  vest  the  property  at  once 
in  the  purchaser :  and,  on  the  other  hand,  it  is  equally  clear  that  there 
may  be  cases  where  the  contract  would  take  effect  as  a  transfer  of  the 
property  only  when  the  chattel  is  completed.  It  seems  to  me  that  this 
contract  falls  within  the  former  description.  Although  there  are,  in  the 
deed  of  the  20th  of  June,  1848,  the  words  of  qualification  relied  upon 
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by  the  defendants, — "  To  have  and  to  hold  the  said  ship  or  vessel,  with 
the  appurtenances,  together  with  the  said  boats,  &c,  to  the  said  James 
Reid  and  James  Stewart,  their  executors,  &c,  to  their  absolute  use  and 
benefit  and  behoof  for  ever,  when  the  said  ship  or  vessel  shall  be  com- 
plete and  finished,  in  as  full,  ample,  and  perfect  a  manner  as  if  the  said 
*7an  8^P  or  yesse^  were  reaQ,y  f°r  sea,  and  ready  to  be  delivered  to 
-*  *the  said  James  Reid  and  James  Stewart  at  the  time  of  execut- 
ing these  presents," — yet,  when  one  reads  the  whole  of  the  instrument, 
it  is  plain  that  it  was  not  intended  so  to  limit  it.  The  object  was,  to 
give  the  plaintiffs  a  security  for  advances  already  made  and  to  be  made. 
What  security  would  they  get  by  having  Russell's  contract  only  ?  The 
deed  begins  by  professing  to  be  a  security :  and  the  plaintiffs  continue 
to  act  upon  the  faith  of  it.  Russell,  having  once  parted  with  his  pro- 
perty in  the  ship,  could  not  make  a  legal  contract  of  sale  with  the  de- 
fendants. It  is  possible,  that,  if  there  had  been  no  bill  of  sale,  but 
nothing  more  than  advances  made  by  the  plaintiffs  upon  the  faith  of  the 
contract  appearing  upon  the  correspondence,  the  act  of  Russell  in  pro- 
curing the  ship  to  be  registered  in  the  plaintiffs'  names,  would  have 
been  sufficient  to  bind  the  property  in  her.  But  it  is  unnecessary  to 
consider  that,  there  being  an  absolute  sale  on  the  20th  of  June,  1848, 
which  clearly  vested  the  property  in  the  plaintiffs.  That  being  so,  it  is 
conceded  that  there  was  a  conversion  by  the  defendants  on  the  29th  of 
March,  1849 :  and  therefore  it  follows  that  the  plaintiffs  are  entitled  to 
recover  the  value  of  the  ship,  to  be  ascertained  according  to  the  princi- 
ple agreed  upon.  My  Brother  Cresswell,  who  has  been  obliged  to  go, 
desired  me  to  say  that  he  entirely  concurred  in  this  judgment. 

Maule,  J. — I  am  of  the  same  opinion.  Construing  this  contract 
according  to  the  plain  and  obvious  intention  of  the  parties,  as  we  are 
bound  to  do,  I  entirely  agree  with  the  view  which  the  Lord  Chief  Jus- 
tice has  presented.  The  object  of  the  bill  of  sale  was,  to  give  the 
plaintiffs  a  security  for  the  advances  already  made,  and  for  the  advances 
agreed  to  be  made,  for  the  purpose  of  building  the  ship.  Unless  the 
property  in  the  ship  passed  at  that  time,  there  would  be  no  security  at 
♦7821  a^'  *^t  must>  therefore,  have  been  intended  that  the  property 
J  should  pass.  So  far,  indeed,  from  the  deed  evidencing  an  inten- 
tion not  presently  to  pass  the  property,  it  shows  that  they  meant  not 
only  to  pass  all  that  was  capable  of  passing,  but  they  also  sought  to 
pass  something  which  clearly  could  not  pass.  When  you  see  parties 
struggling  to  pass  that  which  by  law  cannot  pass  by  the  instrument,  it 
would  be  rather  a  strained  construction  to  hold  that  it  did  not  pass 
what  they  can  pass,  and  what  they  evidently  intended  should  pass.  The 
ship  on  the  stocks  is  described  as  the  principal  thing  intended  to  pass. 
It  was  capable  of  passing,  and  the  words  of  the  instrument  are  sufficient 
to  pass  it.  The  habendum  has  relation  properly  to  the  ship  to  be  com- 
pleted :  but  it  is  by  no  means  inconsistent  with  the  passing  of  that 
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which  was  at  that  time  in  existence  and  completed,  that  the  whole  when 
completed  and  finished  should  be  held  by  the  plaintiffs  as  their  ship. 
There  is  nothing,  in  my  opinion,  to  defeat  the  manifest  intention  of  the 
parties,  to  be  gathered  from  the  earlier  part  of  the  instrument. 
Talfourd,  J.,  concurred.  Judgment  for  the  plaintiffs. 


*UDNEY  v.  THE  HONOURABLE  EAST  INDIA  COM-  r#7qq 

PANY.    June  6.  L  i66 

The  Bengal  Ciril  Service  Annuity  Fond,  1b  a  fond  formed  in  India,  under  the  sanction  of  the 
East  India  Company,  by  the  subscriptions  of  their  civil  servants  upon  the  Bengal  establish- 
ment, augmented  by  contributions  from  the  company;  and  a  civil  servant  who  has  regularly 
subscribed  to  the  fund,  and  retires  after  the  regular  period  of  service,  becomes  entitled  to 
receive  thereout  an  annuity  of  10,000  rupees.  The  fund  is  invested  in  India,  and  managed 
there  by  a  committee  of  nine,  four  of  whom  are  officially  connected  with  the  government. 

By  an  arrangement  with  the  company,  the  annuitants  have  the  option  of  receiving  their  annuity 
in  India,  from  the  managers  of  the  fund,  or  of  being  paid  at  the  East  India  House  in  London, 
at  the  rate  of  2*.  per  sicca  rupee, — the  company  being  in  that  case  provided  out  of  the  fund 
with  moneys  for  the  purpose  of  making  the  payments. 

The  plaintiff,  a  retired  civil  servant,  entitled  to  a  pension  of  10002.  a  year,  whose  permanent 
residence  was  in  France,  elected  to  receive  his  annuity  in  London : — 

Held,  that  the  annuity  was  not  subject  to  income-tax,  under  the  5  &  6  Vict.  o.  35,  not  boing 
payable  out  of  any  fund  in  England ;  and  that  he  might  maintain  an  action  for  money  had 
and  received  against  the  company  to  recover  sums  deducted  and  retained  by  them  in  respeet 
of  such  tax,  and  paid  over  to  the  commissioners. 

The  following  case  was,  by  consent  under  a  judge's  order,  stated  for 
the  opinion  of  the  court : — 

The  action,  which  was  for  money  had  and  received  and  upon  an 
account  stated,  with  pleas  of  never  indebted,  and  payment,  was  brought 
to  recover  26!.  9*.  3d.,  being  an  amount  deducted  for  income-tax  alleged 
by  the  defendants  to  be  payable  by  the  plaintiff  in  respect  of  an  annuity 
to  which  he  was  entitled  out  of  the  Bengal  Civil  Service  Annuity 
Fund,  which  sum  the  defendants  had  since  paid  over  to  government, 
and  in  respect  of  which  the  plaintiff,  under  the  circumstances  herein- 
after set  forth,  contended  that  such  income-tax  was  not  chargeable. 

The  Bengal  Civil  Service  Annuity  Fund  is  a  fund  formed  in  India, 
under  the  sanction  of  the  East  India  Company,  by  subscriptions  of 
such  of  their  civil  servants  upon  the  Bengal  establishment  in  India, 
including  such  as  may  be  in  England,  as  are  desirous  of  partaking  of 
the  benefits ;  and  a  civil  servant  who  has  regularly  subscribed  to  the 
fund,  and  retires  after  having  gone  through  the  regular  period  of 
service,  becomes  entitled,  by  the  rules  of  the  fund,  to  receive  thereout 
the  yearly  sum  of  10,000  rupees,  or  10002.,  payable  quarterly. 

♦The  fund  is  composed  of  the  moneys  subscribed  by  the  civil  r#7„ . 
servants  as  aforesaid,  and  of  moneys  contributed  thereto  by  the  *- 
East  India  Company,  and  is  invested  in  India,  and  managed  there  by  a 
committee  of  nine,  of  whom  four  are,  ex  officio,  the  chief  secretary  to 
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government,  the  accountant-general,  the  sub-treasurer,  and  the  chief 
auditor :  the  other  five  are  subscribers,  and  elected  at  a  general  meet* 
ing.  The  members  of  the  committee  are  also  trustees  for  the  funds  of 
the  institution. 

By  an  arrangement  with  the  East  India  Company,  the  annuitants 
have  the  option  either  of  receiving  their  annuity  in  India  from  the 
managers  of  the  fund,  or  of  being  paid  at  the  East  India  House  in 
London,  the  company  being  in  that  case  provided  out  of  the  fund  with 
moneys  for  the  purpose  of  making  the  payments. 

The  rules  of  the  fund  were  to  be  referred  to  by  either  party,  and 
were  to  be  taken  as  forming  part  of  the  case. 

The  plaintiff  became  a  subscriber  to  the  fund  in  the  year  1825 ;  and, 
having  gone  through  the  regular  course  to  entitle  himself  to  become  an 
annuitant,  he,  on  the  6th  of  March,  1851,  retired  from  the  service,  and, 
having  elected  to  receive  payment  at  the  East  India  House  in  London, 
applied  to  the  managers  of  the  fund  for,  and  obtained,  a  certificate,  the 
contents  of  which  were  true,  and  were  as  follows : — 

«No.6,  of  1848-9. 

"We,  the  undersigned  managers  of  the  Bengal  Civil  Service  Annuity 
Fund,  do  hereby  certify  that  George  Udney,  Esq.,  lately  a  civil  servant 
in  the  Honourable  East  India  Company's  Bengal  establishment,  sub- 
scribing to  the  said  fund,  and  qualified  by  service  and  residence  in  India 
to  retire  on  an  annuity,  having  received  credit  in  account  with  the  said 
annuity  fund  for  the  full  sum  required  under  the  rules  of  the  said  fund, 
to  entitle  him  to  an  annuity  continued  to  the  date  of  his  decease, 
*at  the  rate  of  10002.  sterling  a  year,  commencing  from  the  6th 
day  of  March,  1851,  and  ending  with  the  day  on  which  he  may  die, 
payable  quarterly,  the  said  George  Udney,  Esq.,  is  accordingly  entitled 
to  demand  and  to  receive  from  the  Honourable  the  Court  of  Directors 
of  the  East  India  Company  in  London,  the  sum  of  1572.  6«.  Id.  on  the 
1st  day  of  May,  1851,  and  a  sum  of  2502.,  on  the  1st  day  of  every 
succeeding  August,  November,  February,  and  May,  during  the  con- 
tinuance of  his  natural  life:  And  we  do  hereby  further  certify,  that,  on 
the  death  of  the  said  George  Udney,  Esq.,  his  executors,  administrators, 
or  assigns,  are  entitled  to  demand  and  to  receive  from  the  aforesaid 
Honourable  Court  in  London,  on  the  day  whereon  the  next  payment 
of  a  part  of  this  annuity  would  have  become  due  if  the  said  George 
Udney  had  been  alive  on  that  day,  whatever  portion  of  this  annuity 
may  have  accrued  to  the  said  George  Udney,  Esq.,  on  the  day  of  his 
death,  and  may  not  have  been  already  paid* 

« (Signed  by  eight  of  the  managers.) 

«  Calcutta,  6th  March,  1851." 

After  a  service  of  twenty-three  years  in  India,  the  plaintiff  came  to 
England  on  the  21st  of  April,  1851,  and,  after  a  temporary  stay  for 
the  purpose  of  settling  his  affaire,  he,  on  the  20th  of  June,  in  the  same 


*735] 


18  COMMON  BENCH.    (4  J.  SCOTT.)  735 

year,  went  with  his  family  to  Boulogne,  in  France,  where  he  fixed  his 
permanent  residence,  and  has  ever  since  resided. 

Before  leaving  England,  the  plaintiff,  by  power  of  attorney,  autho- 
rized Messrs.  Willis,  Percival,  &  Co.,  bankers  in  Lombard  Street, 
jointly  and  severally  to  receive  the  amount  of  his  annuity,  and  it  has 
ever  since  been  paid  to  them,  with  the  deductions  hereinafter  mentioned. 

The  course  of  receiving  payment,  was,  that  the  plaintiff's  bankers 
filed  at  the  East  India  House,  in  London,  the  before-mentioned  certifi- 
cate of  the  managers  of  the  fund,  and,  upon  delivering  in  a  certificate 
that  the  ^annuitant  was  alive,  received  a  check  for  each  instal-  r*7qfi 
ment  of  the  annuity  (commonly  called  a  warrant),  signed  by  ^ 
three  of  the  directors  of  the  East  India  Company,  and  addressed  to  the 
cashiers  of  the  Bank  of  England.  The  case  then  set  out  the  warrants, 
the  form  of  which  was  as  follows : — 

"  East  India  Company. 
«  No.  38.     To  the  cashiers  of  the  Bank  of  England. 

"You  may  pay  to  Mr.  George  Udney,  late  of  the  Bengal  civil 
service  establishment,  or  bearer,  two  hundred  and  forty-two  pounds, 
ten  shillings,  and  twopence,  annuity  for  the  quarter  ending  31st  July, 
1851. 

£250    0    0 

« Income  tax 7    5  10—242  14    2 

Stamp    ...    4    0 


"Payable  1st  August,  1851.  £242  10    2 

"  By  order  of  the  Finance  and  Home  Committee, 

"(Signed  by  three  directors)." 

The  following  correspondence  has  taken  place  between  the  plaintiff 
and  the  defendants : — 

«  Boulogne,  27  November,  1851. 

«  To  the  Secretary  to  the  Hon.  Court  of  Directors  of  the  East  India 
Company. 

"  Sir, — The  Bengal  Civil  Service  Annuity  Fund  pay  into  the  trea- 
sury of  the  East  India  Company  in  Calcutta,  certain  rupees  on  my 
account,  on  the  1st  May,  1st  August,  1st  November,  and  1st  February 
in  each  year,  on  an  understanding  with  the  East  India  Company  that 
they  give  me  in  London  the  equivalent  of  the  said  rupees,  at  an  ex- 
change of  2«.  the  sicca  rupee.  The  East  India  Company,  on  the  faith 
that  the  said  rupees  are  paid  to  them  by  the  fund  in  Calcutta  on  my 
account,  on  the  dates  mentioned,  profess  to  give  me  in  London,  on  those 
dates,  the  equivalents  accordingly,  that  is  to  say,  at  the  exchange  of 
2«.  the  sicca  rupee.  The  transaction  *is  in  fact  an  exchange  r*7q7 
operation  between  the  East  India  Company  and  myself.  They  ^ 
receive  my  rupees  in  Calcutta,  and  pay  me  for  them  in  pounds  sterling 
in  London.    For  the  payments  understood  to  have  been  made  by  the 
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fund  to  the  East  India  Company  in  Calcutta  on  my  account,  on  the  1st 
May,  1st  August,  and  1st  November  of  this  year,  I  have,  through  my 
attorney,  received  k  London  from  the  East  India  Company  the  equiva- 
lents at  the  exchange  mentioned,  less  8  per  cent.  And  I  write  now  to 
request  that  this  balance  may  be  paid  by  the  East  India  Company  to 
me  in  London,  through  my  attorney.  You  will  observe  that  this  is  not 
the  case  of  an  annuity  paid  in  England,  and  by  the  East  India  Com- 
pany, but  of  an  annuity  paid  in  India,  and  by  the  Bengal  Civil  Service 
Annuity  Fund  there.  (Signed)  «  G.  Udney. 

"  P.  S.  As  late  sub-treasurer  in  Calcutta  to  the  East  India  Com- 
pany, I  know  that  they  receive  there  from  the  Bengal  Civil  Service 
Annuity  Fund,  also  there,  payment  in  rupees  on  account  of  the  annui- 
tants in  Europe,  of  their  annuities  from  the  fond,  the  rupees  being 
re-payable  in  London  by  the  East  India  Company  to  the  parties,  at  the 
exchange  of  2*.  the  sicca  rupee.  The  entries  in  the  public  accounts 
will,  on  reference,  prove  this  at  once.  See  further  the  77th  paragraph 
of  the  Court's  letter,  dated  the  8th  of  December,  1824,(a)  in  the  public 
department,  to  the  Governor  General  in  council,  at  Fort  William,  in 
Bengal." 

To  this  letter  the  plaintiff  received  the  following  reply : — 

*"  East  India  House,  4  December,  1851. 
"  Sir, — I  am  commanded  by  the  court  of  directors  of  the 
East  India  Company  to  acknowledge  the  receipt  of  your  letter  dated 
the  27th  ult.,  and  to  acquaint  you,  in  reply,  that  it  was  optional  to  you, 
on  retirement  from  the  service,  to  receive  your  annuity  from  the  Bengal 
Civil  Service  Annuity  Fund  in  India,  in  the  established  currency,  or  in 
England,  from  the  company's  treasury,  at  the  rate  of  1000Z.  a  year ; 
and  that,  having  chosen  the  latter  mode,  and  being  paid  accordingly,  less 
the  income-tax,  the  court  considers  that  your  claim  has  been  fully 
satisfied.  (Signed)  "J.  C.  Melville." 

Upon  the  receipt  of  this  reply,  the  plaintiff  again  addressed  the  secre- 
tary, as  follows : — 

"  Boulogne,  8th  January,  1852, 

"  To  the  Secretary  to  the  Hon.  Court  of  Directors  of  the  East  India 
Company. 

"  Sir, — In  reply  to  your  letter  of  the  4th  December,  1851,  in  answer 
to  mine  of  the  27th  November,  I  have  the  honour  to  represent  to  you, 
for  the  information  of  the  honourable  court  of  directors,  that  their  pay- 
ments to  me  in  exchange  for  moneys  of  an  annuity  received  by  the  East 
India  Company  on  my  account  in  Calcutta,  from  the  Bengal  Civil 
Service  Annuity  Fund  there,  are  payments  of  profits  or  gains  from 

(a)  "Although  we  cannot  acquiesce  in  this  request,  so  far  as  respects  the  rate  of  exchange, 
yet,  from  a  desire  to  meet  the  convenience  of  the  retired  servants,  we  have  determined  that 
every  annuity,  as  it  shall  become  due,  be  paid  over  by  the  managers  of  the  fund  to  your  govern- 
ment, and  issued  to  the  annuitants  by  the  oompany  in  England,  at  an  exchange  of  2#.  per  sicca 
rupee." 
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property  out  of  Great  Britain,  and  not  in  Ireland,  to  a  party  residing 
out  of  Great  Britain ;  and  that  such  profits  or  gains  so  paid  are  not 
liable  to  charge  under  the  income-tax  act,  and  are  not  even  exemptions 
under  it.  Since  September,  1842, 1  have  not  been  in  Great  Britain  for 
more  than  two  months, — viz.  from  the  21st  of  April,  1851,  to  the  20th  of 
June,  1851, — and  then  for  a  temporary  purpose  only.  And  I  am  now 
residing  here  with  my  family,  and  have  been  so  residing  here  con- 
tinuously since  the  20th  June  last,  in  a  house  which  I  have  on  lease  for 
a  *year  from  that  date.  I  am  ready  to  make  affidavit  of  these  r*7QQ 
facts,  for  the  satisfaction  of  the  honourable  court,  should  they  *- 
require  it.  I  trust  there  may  be  no  further  objection  to  their  payment 
to  my  attorney  in  London  of  the  balances  due  to  me  by  the  East  India 
Company,  and  referred  to  in  my  said  letter  to  you  of  the  27th  Novem- 
ber last.  (Signed)  "G.  Udney." 

To  this  the  plaintiff  received  the  following  reply : — 

"East  India  House,  24  January,  1852. 

"  Sir, — I  have  laid  before  the  commissioners  of  income-tax  for  this 
department,  your  letter  dated  the  8th  instant,  addressed  to  the  secretary 
to  the  court  of  directors,  claiming,  upon  the  ground  that  you  reside  out 
of  Great  Britain,  to  be  exempted  from  the  charge  of  income-tax  upon 
the  annuity  from  the  Bengal  Civil  Service  Annuity  Fund  which  is  paid 
to  you  from  the  company's  treasury  in  London :  and,  in  reply,  I  am 
directed  to  acquaint  you  that  your  request  is  inadmissible,  under  the  act 
5  &  6  Vict.  c.  35,  sched.  (E.),  which  prescribes  the  levying  of  duties  upon 
all  annuities,  pensions,  salaries,  &c,  payable  by  the  East  India  Company, 
the  same  to  be  detained  at  such  times  in  each  year  as  the  said  sums  shall 
be  payable  to  the  persons  entitled  thereto. 

(Signed)  "  J.  C.  Melville,  jun., 

"  Clerk  to  the  commissioners." 

The  plaintiff,  on  the  12th  of  March,  1852,  again  addressed  the  secre- 
tary to  the  court  of  directors,  as  follows : — 

"  Sir, — I  have  not  been  favoured  by  you  with  an  answer  to  my  letter 
to  you  of  the  8th  of  January  last.  In  addition  to  the  balances  of  money 
due  to  me  by  the  East  India  Company,  and  referred  to  in  my  said  letter 
to  you,  and  in  my  letter  to  you  of  the  27th  November,  1851,  there  is 
now  a  further  balance  due  to  me  by  the  East  India  Company,  making  an 
aggregate  of  261.  9a.  3d.,  viz. 

•"Balanoe  on  payment  to  me  by  E.  L  Co.  May,  1851,  £i  11    9 

*740]       "Do August,  1851,  7    6  10 

"Do November,  1851,  7    5  10 

"Do. February,  1852,  7    5  10 

"£26    9    3 

"  I  am  residing  out  of  Great  Britain,  and  have  not  been  there  for 
years  past,  except  for  a  temporary  purpose,  from  21st  April,  1851,  to 
20th  June,  1851.     Should,  therefore,  these  sums  not  be  paid  by  the 
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East  India  Company  to  my  attorney  in  London,  I  may  be  reluctantly 
compelled  to  proceed,  after  the  5th  of  April  next,  to  enforce  payment 
by  process  of  law,  as  for  moneys  had  and  received  by  them  to  my  use. 
With  regard  to  a  letter  which  has  reached  me,  dated  East  India  House, 
24  January,  1852,  and  purporting  to  be  from  the  commissioners  of 
income-tax  for  this  department,  I  observed  that  what  they  admit  to  be 
an  annuity  from  *the  Bengal  Civil  Service  Annuity  Fund,'  and  what 
they,  as  directors  of  the  East  India  Company,  must  know  from  their 
own  accounts  to  be  paid  in  India,  they  class  under  sched.  (E.)  of  the  act 
5  &  6  Vict.  c.  85.  This  schedule  I  subjoin,  and  add,  as  relevant  to  it, 
an  extract  from  s.  100  of  the  same  act,  for  prescribing  rules  for  charg- 
,  ing  the  duties  under  sched.  (D.) 

"<  Schedule  (E.) 

" c  Upon  every  public  office  or  employment  of  profit,  and  upon  every 
annuity,  pension,  or  stipend  payable  by  Her  Majesty,  or  out  of  the 
public  revenue  of  the  united  kingdom,  except  annuities  before  charged 
to  the  duties  in  sched.  (C),  for  every  20a.  of  the  annual  amount  thereof 
respectively,  there  shall  be  charged  yearly  the  sum  of  7d.' 

"Extract  from  s.  100,  sched.  (D.) 

" '  The  said  last-mentioned  duties  shall  extend  to  every  description  of 
property  or  profits  which  shall  not  be  contained  in  either  of  the  said 
*74i-i  schedules  (A.),  (B.),  or(C),  *andto  every  description  of  employ- 
■■  ment  of  profit  not  contained  in  sched.  (E.),  and  not  specially 
exempted  from  the  said  respective  duties,  and  shall  be  charged  annually 
on  and  paid  by  the  persons,  bodies  politic  or  corporate,'  &c. 

"  Now,  allowing  the  utmost  difference  of  opinion  consistent  with  a 
reasonable  interpretation  of  these  words,  or  of  any  other  part  of  the 
act,  it  is  manifestly  impossible  that  <  an  annuity  from  the  Bengal  Civil 
Service  Annuity  Fund,'  paid  in  India,  can  be  included  under  sched. 
(E.),  or  any  other  schedule  than  sched.  (D.).  I  am  surprised,  therefore, 
that  the  commissioners,  who  are  bound,  by  the  oath  or  affirmation  of 
sched.  (F.),  to  judge  « truly,  faithfully,  impartially,  and  honestly,' 
according  to  the  best  of  their  skill  and  knowledge,  in  respect  to  sched. 
(D.),  should  so  strangely  misunderstand  the  plain  words  and  intention 
of  the  statute.  (Signed)    «  G.  Udney." 

To  this  letter,  the  secretary  replied  as  follows : — 

"East  India  House,  March  18,  1852. 

"Sir, — I  am  commanded  by  the  court  of  directors  of  the  East  India 
Company  to  acknowledge  the  receipt  of  your  letter  dated  the  12th 
instant,  regarding  the  charge  of  income-tax  upon  your  annuity  from  the 
Bengal  Civil  Service  Annuity  Fund ;  and,  in  reply,  I  have  to  refer  you 
to  the  communications  addressed  to  you  upon  the  subject,  under  date 
the  4th  December  and  the  24th  January  last, — the  latter  of  which  com- 
munications was  signed  by  the  clerk  to  the  commissioners  of  income- 
tax  for  this  department,  and  addressed  to  you  by  their  order. 

(Signed)    "J.  C.  Melville." 


18  COMMON  BENCH.    (4  J.  SCOTT.)  741 

The  question  for  the  opinion  of  the  court  was, — whether,  under  the 
circumstances  above  stated,  the  present  action  was  maintainable  by  the 
plaintiff.  If  the  court  should  be  of  opinion  in  the  negative  thereof, 
their  judgment  was  to  be  entered  for  the  defendants,  of  nolle  r*74o 
♦prosequi ;  but,  if  the  court  should  be  of  the  contrary  opinion,  *- 
the  judgment  was  to  be  entered  for  the  plaintiff,  by  confession,  for  26Z, 
9«.  3(2.,  the  amount  of  the  said  deductions. 

The  plaintiff  in  person  applied  for  leave  to  set  down  the  case  for 
argument,  the  Master  having  objected  to  receive  it  inasmuch  as  it  bore 
the  signature  of  counsel  for  the  defendants  only*  Mr.  Udney  stated 
that  he  intended  to  argue  the  case  himself,  and  therefore  he  submitted 
that  his  own  signature  was  sufficient. 

Jervts,  C.  J. — Where  a  case  is  stated  by  counsel,  the  court  usually 
requires  it  to  be  authenticated  by  their  signature.  But,  in  Archbold's 
Practice,  8th  edit.  p.  442,  I  find  it  laid  down,  upon  the  authority  of 
Price  v.  Quarrell,  6  Jurist,  604,  11  Law  Journ.  N.  S.,  Q.  B.  84,  that, 
« it  is  not  absolutely  necessary  that  the  case  should  be  signed  by  coun- 
sel ;  but  that  anything  which  shows  consent  to  a  case  as  stated,  is 
8ufficient.'v(a)  I  see  no  reason  why  a  case  signed  by  the  plaintiff  on 
the  one  side  and  the  defendants'  counsel  on  the  other,  should  not  be 
considered  sufficient  to  show  consent.    % 

♦The  case  now  came  on  for  argument.  r*743 

The  plaintiff,  in  person,  submitted  that  the  property  out  of  '- 
which  the  annuity  in  question  issues  being  invested  in  India,  and  the 
annuity  being  received  by  him  in  India  by  the  hands  of  the  East  India 
Company,  and  he  himself  not  being  resident  in  Great  Britain,  it  was 
not  chargeable  with  income-tax  under  any  of  the  provisions  of  the  5  & 
6  Vict.  c.  35. 

Walford  was  called  upon  to  support  the  defendants'  view. — This 
annuity  is  payable  and  paid  out  of  the  public  revenue  of  the  East  India 
Company,  and  therefore  chargeable  with  duty  under  s.  27.(6)  [Cress- 
Co)  There,  the  special  ease  was  signed  by  an  arbitrator  to  whom  it  had  been  referred  to  settle 
it,  and  by  the  plaintiff's  counsel.  In  the  report  in  the  Jurist,  Lord  Denman  is  represented  to 
have  said, — "  The  practice  is,  that  anything  which  shows  consent  to  a  ease  as  stated,  is  sufficient. 
That  appears  to  be  in  accordance  with  common  sense."  But,  in  the  Law  Journal,  his  lordship  is 
reported  to  hare  Baid, — "  I  am  informed,  that  according  to  the  practice,  anything  which  evinces 
the  consent  of  counsel  to  the  case,  is  sufficient;  and  that  practice  appears  to  mo  right"  The 
argument  of  the  case  is  reported  in  12  Ad.  k  E.  784  (E.  C.  L.  R.  voL  40),  and  2  Gale  k  D.  632; 
but  in  neither  of  these  books  is  this  point  noticed. 

Bee  Mostyn  «.  Champneys,  1  Scott,  67,  where  the  court  refused  to  receive  a  special  case  from 
ehanoery  without  counsel's  signature,  though  signed  by  the  Master  in  Chancery  who  settled  it 

(b)  Which  enacts  "  that  the  directors  of  the  East  India  Company  shall  be  commissioners  for 
executing  the  act,  and  with  the  like  powers  as  aforesaid,  for  the  purpose  of  assessing  and  charg- 
ing the  duties  thereby  granted  in  respect  of  the  interest  payable  on  the  bonds  of  the  said  com- 
pany, and  in  respect  of  all  dividends,  annuities,  pension;  and  salaries  payable  by  the  said 
company,  and  also  in  respect  of  all  other  profits  and  gains  chargeable  with  duty  under  the 
act,  and  arising  within  any  office  or  department  under  the  management  or  control  of  the  said 
company ;  which  assessments  shall  be  made  under  and  subject  to  the  rules,  regulations,  and 
exemptions  contained  in  the  several  schedules  under  which  the  said  duties  are  respectively 
chargeable/' 
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well,  J. — The  case  states  otherwise :  it  shows  that  the  annuity  is  pay- 
able in  India,  out  of  the  Bengal  Civil  Service  Annuity  Fund.]  If  not 
within  schedule  (C),  this  annuity  is  clearly  «  gains  and  profits  within 
Great  Britain,"  within  the  meaning  of  schedule  (D.),  and  the  rules  pre- 
scribed under  the  110th  section  of  the  act.  [Maule,  J. — Those  rules 
dearly  do  not  impose  the  tax  upon  persons  not  resident  .in  Great 
Britain,  who  are  not  otherwise  liable.]  For  the  purposes  of  the  act, 
it  is  submitted  this  is  property  in  Great  Britain.  [Cresswell,  J. — 
The  company  pay  over  to  the  defendant  here  money  which  they 
♦7441  *rece*vo  on  ^8  account  in  India.]  The  93d  section  makes  it 
J  imperative  on  the  company  to  retain  the  amount  pursuant  to  the 
assessment.  Mr.  Udney's  remedy,  if  he  is  exempt,  is,  by  an  appeal, 
under  the  118th  section.  [Jbrvis,  C.  J. — The  directors,  as  commis- 
sioners, are  to  assess,  but  only  that  which  is  legally  chargeable.  This 
annuity  is  not  payable  out  of  any  fund  in  England.]  If  the  court  are 
clearly  of  opinion  that  this  is  a  payment  by  the  company  as  agents  for 
the  fund  in  India,  undoubtedly  the  charge  cannot  be  supported. 

Jervis,  C.  J. — The  facts  stated  in  the  case  show  clearly  that  the 
company  are  mere  agents  for  the  trustees  of  the  Bengal  Civil  Service 
Annuity  Fund  in  India,  and  consequently  that  the  plaintiff  is  not 
chargeable  with  income-tax  upon  this  annuity. 

Maule,  J. — The  East  India  Company  has  sufficient  connexion  with 
the  fund  in  India  to  make  them  satisfied  to  pay  the  value  of  the  annuity 
here.  But,  if  the  Bengal  Civil  Service  Annuity  Fund  were  to  fail,  I 
do  not  think  the  plaintiff  could  call  upon  the  company  to  pay  the 
annuity. 

The  rest  of  the  court  concurring, 

Judgment  for  the  plaintiff. 


*745]         *ARNOLD  v.  RIDGE  and  Another.    May  31. 

Execution  cannot,  by  virtue  of  the  5  6  6  W.  4,  c.  76,  s.  92,  be  had  against  the  property  of  a  cor- 
poration, acquired  since  the  passing  of  that  statute,  in  satisfaction  of  a  debt  contracted  by  the 
old  corporation. 

This  was  an  action  commenced  by  writ  of  summons  on  the  1st  of 
January,  1853,  to  recover  113Z.  15*.  for  a  quarter's  rent  claimed  by 
the  plaintiff  under  the  circumstances  detailed  in  the  following  case, 
which  was  stated,  under  a  judge's  order,  pursuant  to  the  common  laW 
procedure  act,  1852,-15  &  16  Vict.  c.  76,  s.  179. 

The  plaintiff  is  a  gentleman  living  at  Gravesend,  in  Kent ;  the  defend- 
ant Ridge  is  a  surgeon,  and  the  defendant  Parsons  a  perfumer,  both 
residing  at  Gravesend. 

After  the  making  and  passing  and  coming  into  force  of  the  9  G.  4, 
c.  lvi.,  intituled  "  An  act  for  re-building  or  for  improving,  regulating, 
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and  maintaining  the  town-quay  of  Gravesend,  in  the  county  of  Kent, 
and  the  landing-place  belonging  thereto/'  the  mayor,  jurats,  and  com- 
mon councillors  for  the  time  being  of  the  villages  and  parishes  of 
Gravesend  and  Milton,  under,  and  by  virtue  of,  and  in  accordance  with, 
the  provisions  of  that  act,  commenced  making  a  new  quay  or  landing- 
place,  and  other  words  necessary  and  proper  for  the  object  and  pur- 
poses mentioned  and  specified  in  the  first  section  of  the  said  act  of 
parliament,  at  the  spot  and  place  therein  also  mentioned  and  specified, 
then  being  the  estate  and  property  of  the  corporation,  and  proceeded 
with  the  same  until  the  same  were  duly  completed  and  finished  in  accord- 
ance with  the  said  provisions  of  the  said  act. 

After  the  said  quay  or  landing-place  and  works  had  been  commenced, 
and  during  the  progress  of  the  same,  the  mayor,  jurats,  and  councillors 
judged  it  necessary  to  raise  money  for  the  purposes  of  the  said  act, 
and  accordingly,  under  and  in  pursuance  of  the  16th  section  *of  r*74/* 
the  act,  borrowed  and  took  up  at  interest  various  sums  of  money,  *- 
not  exceeding  in  the  whole  the  sum  of  70002.,  upon  the  credit  of  the 
rates,  tolls,  or  duties  granted  and  authorized  by  the  said  act  to  be  levied 
for  the  purposes  of  the  said  act.  The  amount  so  borrowed  could  not 
be  obtained  from  any  person  upon  the  security  of  the  said  rates,  tolls, 
or  duties  alone,  but  only  on  the  credit  thereof  together  with  collateral 
bonds  under  the  common  seal  of  the  said  mayor,  jurats,  and  inhabitants 
of  the  villages  and  parishes  of  Gravesend  and  Milton ;  which  bonds 
were  given  by  the  corporation,  as  hereinafter  mentioned.  The  whole 
of  the  money  so  borrowed  has  been  duly  expended  in  making,  construct- 
ing, and  carrying  on  the  said  quay  or  landing-place  and  works  in 
accordance  with  the  provisions  of  the  act. 

A  part  of  the  money  so  borrowed  and  taken  up,  was,  ten  several 
sums  of  1002.,  which  were  then  lent  and  advanced  on  the  16th  of 
October,  1828,  by  the  plaintiff  at  interest  at  51  per  cent,  per  annum : 
and  at  the  time  of  the  said  loan  of  the  said  ten  respective  sums  of  1002., 
in  accordance  with  the  terms  upon  which  the  loans  took  place,  the  said 
mayor,  jurats,  and  common  councillors,  by  writing  under  their  common 
seal,  in  the  form  in  that  behalf  given  in  the  16th  section  of  the  act,  as 
a  security  for  the  money  so  borrowed  of  the  plaintiff,  and  the  said 
interest  for  the  same,  mortgaged  such  proportion  of  the  said  rates,  tolls,, 
or  duties  arising  by  virtue  of  the  said  act,  as  the  said  respective  sums 
of  1002.  did  or  should  bear  to  the  whole  sum  which  might  at  any  time 
be  borrowed,  or  become  due  and  owing,  or  charged  upon  the  credit  of 
the  said  act ;  and  the  said  mayor,  jurats,  and  inhabitants  of  the  villages 
and  parishes  of  Gravesend  and  Milton  then  also,  in  accordance  with  the 
terms  upon  which  the  loans  took  place,  in  addition  and  by  way  of  col- 
lateral security  to  the  said  mortgages,  gave  and  executed  a  certain 
bond,  sealed  with  their  common  seal,  *to  and  in  favour  of  the  r*74fr 
plaintiff,  and  thereby  acknowledged  themselves  to  be  held  and  L 
vol.  xin.— 61  2  S 
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firmly  bound  unto  the  plaintiff  in  the  sum  of  20002.,  to  be  paid  to  the 
plaintiff;  which  said  bond  was  subject  to  a  condition,  whereby, — after 
reciting  the  said  act  of  parliament,  and  that  the  said  mayor,  jurats,  and 
common  councillors  had,  in  pursuance  of  the  said  act,  borrowed  and 
taken  up  from  the  plaintiff  the  said  ten  several  sums  of  1002.,  and,  by 
way  of  security  for  the  same,  had  granted  and  executed  the  said  mort- 
gage, and  that,  in  addition,  and  by  way  of  collateral  security,  it  had 
been  agreed  to  give  to  the  plaintiff  such  bond  as  aforesaid  for  the  due 
and  punctual  payment  of  the  interest,  at  and  after  the  rate  aforesaid, 
upon  the  said  respective  sums  of  100Z.,  so  as,  in  the  event  of  the  rates, 
tolls,  or  duties  decreasing,  the  plaintiff  might,  nevertheless,  be  always 
secured  the  full  interest  of  52.  per  cent,  per  annum  upon  the  amount 
of  the  principal  moneys  so  advanced  as  aforesaid, — the  said  condition 
was  declared  to  be  such,  that,  if  the  thereby-bound  mayor,  jurats,  and 
inhabitants,  or  their  successors,  did  and  should  well  and  trdly  pay  or 
cause  to  be  paid  unto  the  plaintiff,  his  executors,  &c,  interest  at  52.  per 
cent,  per  annum  upon  the  said  respective  sums  of  1002.  (being  the  same 
sums  as  were  so  secured  by  the  said  grants  or  assignments),  or  upon  so 
much  or  such  part  thereof  as  might  from  time  to  time  remain  unpaid 
and  undischarged,  by  equal  half-yearly  payments,  on  the  16th  of  April 
and  16th  of  October  in  each  year,  the  first  of  such  half-yearly  payments 
to  begin  and  be  made  on  the  16th  of  April  next  ensuing  the  date  of  the 
said  bond  or  obligation,  then  the  said  bond  or  obligation  to  be  void  and 
of  none  effect,  or  else  to  remain  in  full  force  and  virtue. 

The  whole  of  the  said  ten  several  sums  of  1002.  so  borrowed  and 
secured  as  aforesaid  still  remain  unpaid  and  undischarged. 
*7481  *^n  ****  *or  amen^ng  *be  ^  Gk  4,  c.  lvi.,  was  passed  in  the  4th 
*  year  of  the  reign  of  William  4  (3  &  4  W.  4,  c.  ci.),  under  which 
the  further  sum  of  12,0002.  was  borrowed  for  the  purpose  of  the  erec- 
tion of  a  pier  as  in  that  statute  mentioned ;  and  the  interest  on  such 
sum  of  12,0002.  was  secured  upon  and  to  be  paid  out  of  the  rates,  tolls, 
and  duties  authorized  to  be  raised  and  levied  by  the  said  last-mentioned 
act. 

The  said  mayor,  jurats,  and  inhabitants  of  the  villages  and  parishes 
of  Gravesend  and  Milton  were  the  body  corporate  mentioned  by  that 
name  in  the  municipal  corporation  act,  5  &  6  W.  4,  c.  75,  which  last- 
mentioned  act  was  made  and  passed  and  came  into  force  after  the 
execution  of  the  said  bond. 

The  first  election  of  councillors  under  that  act,  in  the  borough  of 
Gravesend,  took  place  in  1835.  After  such  election  had  taken  place, 
and  on  the  17th  of  October,  1851,  752.,  for  three  half-yearly  payments 
then  last  past  of  the  said  interest  on  the  said  ten  sums  of  1002.  became 
due  and  in  arrear,  according  to  the  condition  of  the  said  bond,  and  the 
same  still  remain  wholly  unpaid  and  unsatisfied  to  the  plaintiff, — all 
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previous  interest  having  been  paid  and  satisfied  by  the  mayor  and  cor- 
poration out  of  the  said  rates,  tolls,  and  duties. 

The  said  rates,  tolls,  and  duties  being  insufficient  to  satisfy  the  said 
sum  of  75?.,  being  the  said  arrears  of  interest,  or  any  part  thereof: 
and  the  mayor,  aldermen,  and  burgesses  of  Gravesend  having  no  funds 
with  or  out  of  which  the  said  arrears  of  interest  could  be  paid  or 
discharged,  the  plaintiff,  on  the  18th  of  January,  1852,  for  the  recovery 
of  the  said  arrears,  commenced  an  action  of  debt  in  the  Court  of 
Common  Pleas  against  the  mayor,  aldermen,  and  burgesses  of  Gravesend 
upon  the  said  bond,  and  declared  in  the  said  action.  The  mayor, 
aldermen,  and  burgesses  suffered  judgment  by  default ;  and  thereupon 
the  plaintiff,  on  the  19th  of  March  *in  that  year,  recovered  final  r^^q 
judgment  against  them  for  2000Z.,  the  penalty  of  the  bond,  and  *- 
also  152.  10*.  6(2.  damages  for  the  detention  of  the  said  debt,  and  for 
his  costs. 

After  the  said  judgment  had  been  obtained,  the  debt  and  damages 
remaining  unsatisfied,  on  the  26th  of  October,  1852, — the  plaintiff 
having  before  then,  in  due  form  of  law,  and  in  accordance  with  the  pro- 
visions of  the  8  &  9  W.  3,  c.  11,  suggested  upon  the  roll  in  the  said 
action  the  non-payment  of  the  said  arrears  of  interest  as  breaches  of 
the  said  condition  of  the  said  bond,  and  the  damages  in  respect  of  such 
breaches  having  been  before  then,  in  accordance  with  the  provisions  of 
the  last-mentioned  act,  in  due  form  of  law,  and  according  to  the  prac- 
tice of  the  said  court,  assessed  at  901.  10a.  6d.,  the  plaintiff,  for  obtain- 
ing satisfaction  thereof,  sued  out  of  the  said  court  a  writ  of  elegit, 
directed  to  the  sheriff  of  Essex,  endorsed  to  levy  902.  10*.  6d.,  being, 
&c.  This  writ,  so  endorsed,  was  delivered  to  the  sheriff;  and,  on  the 
2d  of  November,  1852,  by  virtue  of  the  said  writ  of  elegit,  an  inquisi- 
tion was  duly  had  and  taken  at  the  Shire  Hall  in  Chelmsford,  before 
Sir  C.  C.  Smith,  Bart.,  the  said  sheriff  of  Essex  to  whom  the  said  writ 
of  elegit  was  so  directed,  by  a  jury  duly  sworn  and  charged  in  that 
behalf :  and,  upon  that  occasion,  the  jury  found,  that  the  mayor,  alder- 
men, and  burgesses  of  Gravesend  had  not,  on  the  19th  of  March,  1852 
(on  which  day  the  judgment  was  obtained),  any  goods  and  chattels  in 
the  bailiwick  of  the  said  sheriff,  to  the  knowledge  of  the  said  jurors, 
except  as  thereinafter  mentioned ;  and  that  they  were,  on  the  date  of 
issuing  the  said  writ,  possessed,  as  of  their  own  goods  and  chattels,  of 
and  in  the  remainder  to  come  and  unexpired  of  a  term  of  ninety-nine 
years  granted  by  an  indenture  of  the  7th  August,  1851,  and  made  be- 
tween the  principal  officers  of  Her  Majesty's  ordnance,  on  behalf  of  her 
Majesty,  of  the  one  *part,  and  the  said  mayor,  aldermen,  and  r*7rn 
burgesses,  of  the  other  part,  of  and  in  all  that  the  ferry  or  water-  *■ 
passage  across  the  river  Thames  from  West  Tilbury  and  Chadwell,  both 
in  the  said  county  of  Essex,  to  Gravesend  and  Milton-next-Gravesend, 
both  in  the  county  of  Kent ;  and  all  the  tolls,  rights,  profits,  and  emo- 
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laments,  advantages,  and  privileges  whatsoever  thereunto  appertaining, 
or  arising  from  or  helonging  to  the  said  ferry ;  and  also  the  ferry-house, 
known  as  the  World's  End  public-house,  with  the  causeway  or  landing- 
place,  &c,  and  the  appurtenances  near  or  adjoining  and  belonging  to 
the  said  ferry  or  ferry-house,  and  situate,  &c, — subject  to  the  covenants 
in  the  said  indenture  contained,  at  the  yearly  rent  of  502.,  and  subject 
to  an  indenture  of  underlease,  dated  the  18th  of  February,  1852,  made 
between  R.  Barnett  and  others  of  the  first  part,  the  said  mayor,  alder- 
men, and  burgesses  of  Gravesend  of  the  second  part,  and  William  Tis- 
dall  of  the  third  part,  for  the  term  of  thirty-one  years,  at  the  yearly 
rent  of  4552. ;  and  which  said  premises,  subject  to  the  said  underlease, 
were  of  the  clear  yearly  value  of  4052.,  in  all  issues,  beyond  reprises : 
and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  did  find  the  remain- 
der of  the  said  term  of  ninety-nine  years  to  be  of  the  value,  and  did 
appraise  the  same  at  the  sum  of  30002.  The  jury  further  found  that 
the  said  mayor,  aldermen,  and  burgesses  had  not,  nor  had  any  person 
or  persons  in  trust  for  them,  on  the  said  19th  of  March,  1852,  or  at  any 
time  afterwards,  any  other  or  more  lands  or  tenements  in  his  bailiwick, 
to  the  knowledge  of  the  jury. 

In  pursuance  of  this  finding,  the  sheriff,  on  the  day  of  taking  the 
inquisition,  in  due  form  of  law  caused  the  term  of  ninety-nine  years 
granted  by  the  indenture  of  the  7th  of  August,  1851,  to  be  extended 
under  the  elegit,  and  then  delivered  the  same  to  the  plaintiff  by  a  rea- 
jrrr-,-1  sonable  price  and  extent,  to  hold,  according  to  the  nature  *and 
-*  tenure,  to  him  and  his  assigns,  according  to  the  force  of  the 
statute  in  that  case  made  and  provided,  until  the  debt,  damages,  and 
interest  in  the  writ  mentioned  should  be  thereof  levied,  &c. 

The  writ  of  elegit,  with  the  inquisition,  was,  on  the  6th  of  November, 
1852,  duly  returned  and  filed. 

The  said  mayor,  aldermen,  and  burgesses,  at  the  time  of  the  taking 
of  the  said  inquisition,  were  possessed,  as  stated  in  the  inquisition,  of 
the  said  term  of  ninety-nine  years,  subject  to  the  said  indenture  of 
underlease ;  and  there  was  no  other  property  liable  to  be  seized  or  ex- 
tended under  the  said  writ  of  elegit.  This  term  of  ninety-nine  years 
was  created  and  granted  to  the  said  mayor,  aldermen,  and  burgesses  by 
an  indenture  executed  on  the  7th  of  August,  1851, — after  the  passing 
of  the  5  &  6  W.  4,  c.  76, — and  made  between  the  principal  officers  of 
Her  Majesty's  ordnance  (for  and  on  behalf  of  Her  Majesty),  of  the  one 
part,  and  the  mayor,  aldermen,  and  burgesses  of  Gravesend,  of  the  other 
part.  By  this  indenture, — after  reciting,  amongst  other  things,  that 
the  said  principal  officers  were  the  owners  of  the  said  ferry  or  water- 
passage  across  the  said  river  Thames  from  West  Tilbury  and  Chadwell, 
in  Essex,  to  Gravesend  and  Milton-next-Gravesend,  in  Kent,  with  all 
the  said  tolls,  rights,  profits,  and  emoluments,  &c, — the  said  principal 
officers  of  Her  Majesty's  ordnance,  for  the  considerations  therein  men- 
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tioned,  did  demise  and  lease  and  to  farm  let  nnto  the  said  mayor, 
aldermen,  and  burgesses,  and  their  successors  and  assigns,  the  said 
ferry  or  water-passage,  and  all  the  tolls,  &c,  and  also  the  said  ferry- 
house,  &c,  with  the  causeway  or  landing-place,  &c,  To  have  and  to 
hold  the  same  unto  the  said  mayor,  aldermen,  and  burgesses,  their  suc- 
cessors and  assigns,  from  the  29th  of  September,  1851,  for  and  during 
and  unto  the  full  end  and  term  of  ninety-nine  years,  subject,  neverthe- 
less, to  a  certain  proviso  for  the  sooner  determination  thereof  therein- 
after *contained,  yielding  and  paying  therefor  yearly  and  every  p^o 
year  unto  the  said  principal  officers,  their  successors  or  assigns,  *• 
or  other  the  person  or  persons  for  the  time  being  entitled  to  receive 
the  same  during  the  continuance  of  the  term  thereby  granted,  the  yearly 
rent  of  502.,  half-yearly,  on  the  25th  of  March  and  29th  of  September 
in  every  year,  clear  of  all  deductions  and  abatements  for  taxes,  &c. 

The  said  mayor,  aldermen,  and  burgesses  of  Gravesend  entered  upon 
and  became  possessed  of  .the  premises  so  demised  to  them  by  the  last- 
mentioned  indenture,  and  remained  so  possessed  thereof  until  on  the 
18th  of  February,  1852,  by  an  indenture  between  Robert  Barnett  and 
others  of  the  first  part,  the  said  mayor,  aldermen,  and  burgesses  of 
Gravesend  of  the  second  part,  and  William  Tisdell  of  the  third  part, 
sealed  with  the  common  seal,  &c,  they,  the  said  mayor,  aldermen,  and 
burgesses,  did  grant,  demise,  &c,  unto  Tisdell,  his  executors,  &c,  the 
said  ferry  and  water-passage,  and  all  other  the  premises  demised  to 
them  by  the  indenture  of  the  7th  of  August,  1851,  for  the  term  of 
thirty-one  years  from  the  29th  of  September,  1851,  subject  to  a  proviso 
for  the  sooner  determination  thereof,  in  the  last-mentioned  indenture 
contained,  paying  to  the  said  mayor,  aldermen,  and  burgesses,  their 
successors  and  assigns,  or  other  the  person  or  persons  for  the  time 
being  entitled  to  receive  the  same,  the  yearly  rent  of  455/.,  quarterly, 
clear  of  all  deductions  for  taxes,  &c,  with  a  covenant  by  Tisdell,  "  for 
himself,  his  heirs,  executors,  administrators,  and  limited  assigns,"  for 
the  due  payment  of  the  rent  "to  the  said  mayor,  aldermen,  and  bur- 
gesses, their  successors  or  assigns,  or  other  the  person  or  persons  for 
the  time  being  appointed  to  receive  the  same.1' 

By  virtue  of  this  last-mentioned  indenture,  Tisdell  entered  upon  and 
became  possessed  of  the  demised  premises,  for  the  term  so  granted  to 
him,  and  remained  so  ^possessed  until  the  12th  of  August,  1852,  r*7ro 
when  all  his  estate  and  interest  therein,  by  assignment,  came  to  *- 
and  vested  in  the  defendants. 

After  the  defendants  became  such  assignees  as  aforesaid  of  the  said 
term  of  thirty-one  years,  and  after  the  taking  of  the  said  inquisition, 
and  the  return  thereof,  they  had  notice  from  the  plaintiff  of  such  inquisi- 
tion and  return,  and  that  the  term  created  by  the  indenture  of  the  7th 
of  August,  1851,  had  been  duly  extended  and  delivered  by  the  sheriff 
to  the  plaintiff  under  the  elegit  and  inquisition ;  and  were  then  duly 
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required  by  the  plaintiff  to  pay  him  all  such  rent  as  might  thereafter 
become  due  or  payable  upon  or  by  virtue  of  the  indenture  of  the  18th 
Of  February,  1852. 

After  such  notice,  and  after  the  defendants  became  such  assignees 
as  aforesaid,  and  during  the  continuance  of  the  terms  respectively 
created  by  the  indentures  of  the  7th  of  August,  1851,  and  18th  of 
February,  1852,  and  before  the  commencement  of  this  action,  that  is 
to  say,  on  the  25th  of  December,  1852,  the  sum  of  1132.  15*.  of  the 
rent  reserved  by  the  last-mentioned  indenture,  for  one  quarter  of  a 
year  of  the  term  thereby  created,  then  elapsed,  became  and  was,  and 
still  is,  in  arrear  and  unpaid. 

No  money  whatever  has  been  levied,  realized,  or  received  under  or 
by  virtue  of  the  writ  of  elegit ;  and  the  said  sums  of  902.  10*.  6d.  and 
152.  10*.  6d.  still  remain  due  and  unpaid  to  the  plaintiff. 

The  question  for  the  opinion  of  the  court  is, — whether  the  plaintiff 
is  entitled  to  recover  in  this  action  the  said  sum  of  1132.  15*.,  being 
the  quarter's  rent  aforesaid.  Either  party  was  to  be  at  liberty  to 
refer  to  and  read  as  part  of  the  case  either  of  the  indentures  of  lease 
and  underlease.(a) 

*>r-An  * Cowling,  for  the  plaintiff. — The  question  is,  whether  the 
-J  term  granted  to  the  mayor  and  burgesses  of  Gravesend  by 
the  indenture  of  the  7th  of  August,  1851, — which  was  after  the  passing 
of  the  municipal  corporation  act,  5  &  6  W.  4,  c.  76, — is  liable  to  be 
extended  for  a  debt  contracted  before.  It  is  submitted  that  it  is.  The 
facts  are  simple.  The  corporation  of  Gravesend  having,  before  the 
passing  of  the  5  &  6  W.  4,  c.  76,  contracted  a  debt  with  the  plaintiff, 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were, — 

"  That  the  reversion  expectant  upon  the  determination  of  the  lease  from  the  major,  Ac,  of 
Gravesend  to  Tisdell,  and  the  rent  and  covenants  inoident  thereto,  became  vested  in  the  plain- 
tiff by  virtue  of  the  seizure,  extension,  and  delivery  by  the  sheriff  as  in  the  case  mentioned; 
and  that,  the  rent  sued  for  having  become  due  whilst  the  defendants  remained  assignees  of  the 
said  term,  and  after  such  extension,  delivery,  and  notice  to  the  defendants  as  in  the  case  men- 
tioned, the  plaintiff  is  entitled  to  recover  the  same : 

"  That  the  bond  mentioned  in  the  case,  and  upon  which  the  judgment  therein  mentioned  was 
recovered,  is  a  claim  or  demand  upon  the  mayor,  Ac,  within  the  meaning  of  the  saving  con- 
tained in  the  92d  section  of  the  5  A  6  W.  4,  c.  76,  and  consequently  that  the  said  reversion  was 
liable  to  be  taken  in  execution  and  extended  under  the  writ  upon  such  judgment,  although  the 
doing  so  might  tend  to  diminish  the  borough  fund : 

"That  the  said  judgment  was  a  proceeding  at  law,  within  the  meaning  of  the  said  saving; 
and,  that,  on  that  account,  the  reversion  was  liable  to  be  seized  and  extended  : 

"  That,  whether  the  breaches  of  the  condition  of  the  said  bond  occurred  before  or  after  the 
said  statute,  is  not  important,  as  the  act  saves  the-  rights  of  all  parties  having  claims  or  demands 
on  the  corporation,  though  they  might  not  be  actually  due  or  enforceable  at  the  time  the  act 
commenced  to  operate : 

"  That,  although  particular  property  may  have  been  acquired  by  the  corporation  since  the 
above  act,  it  is  nevertheless  liable  to  be  seised  under  writs  of  exeoution  against  the  corporation : 
and 

"  That,  to  enable  the  plaintiff  to  recover  the  said  arrears  of  rent,  he  does  not  require  the  aid 
of  the  statute ;  the  property  of  the  corporation  being  liable,  by  the  general  law  of  the  land,  to 
be  seized  and  taken  in  execution  under  writs  issued  upon  judgments  obtained  against  such  cor- 
porations; and,  consequently,  that  the  proviso  in  s.  92  cannot  in  anj*  manner  affect  the  plaintiff's 
right  to  cause  the  said  reversion  to  bo  extended  under  the  said  writ." 
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gave  him  a  bond,  upon  which  *he  brought  an  action  after  the  r*7 re- 
passing of  the  act,  and  recovered  a  judgment,  and  sued  out  an  *- 
elegit,  under  which  the  above  term  was  in  due  form  extended.  The 
whole  question  turns  upon  the  construction  to  be  put  upon  the  92d 
section  of  the  act.  It  enacts  "that,  after  the  election  of  the  treasurer 
in  any  borough,  the  rents  and  profits  of  all  hereditaments,  and  the 
interests,  dividends,  and  annual  proceeds  of  all  moneys,  dues,  chattels, 
and  valuable  securities  belonging  or  payable  to  any  body  corporate 
named  in  conjunction  with  the  said  borough  in  the  said  schedules  (A.) 
and  (B.),  or  to  any  member  or  officer  thereof  in  his  corporate  capacity, 
and  every  fine  or  penalty  for  any  offence  against  this  act  (the  applica- 
tion of  which  has  not  been  already  provided  for),  shall  be  paid  to  the 
treasurer  of  such  borough;  and  all  the  moneys  which  he  shall  so 
receive  shall  be  carried  by  him  to  the  account  of  a  fund  to  be  called 
<  The  Borough  Fund ;'  and  such  fund, — subject  to  the  payment  of  any 
lawful  debt  due  from  such  body  corporate  to  any  person,  which  shall 
have  been  contracted  before  the  passing  of  this  act,  and  unredeemed, 
or  of  so  much  thereof  as  the  council  of  such  borough  from  time  to 
time  shall  be  required  or  shall  deem  it  expedient  to  redeem,  and  to  the 
payment  from  time  to  time  of  the  interest  of  so  much  thereof  as  shall 
remain  unredeemed,  and  saving  all  rights,  interests,  claims,  or  demands, 
ef  all  persons  or  bodies  corporate  in  or  upon  the  real  or  personal  estate 
of  any  body  corporate  by  virtue  of  any  proceedings  either  at  law  or  in 
equity  which  have  been  already  instituted,  or  which  may  be  hereafter 
instituted,  or  by  virtue  of  any  mortgage  or  otherwise, — shall  be  applied 
towards  the  payment  of  the  salary  of  the  mayor,  &c,  &c. :  Provided 
that  it  shall  not  be  lawful  for  the  council  to  be  elected  under  the  pro- 
visions of  this  act,  in  any  borough  in  which  the  body  corporate  named 
in  conjunction  with  the  said  borough  in  the  said  schedules  (A.)  and 
(B.),  before  the  *time  of  the  passing  of  this  act,  shall  have  r*7rfi 
contracted  any  lawful  debt  chargeable  on  any  tolls  or  dues  *- 
belonging  or  payable  to  the  said  body  corporate,  or  to  any  member  or 
officer  thereof  in  his  corporate  capacity,  or  towards  the  satisfaction 
whereof  such  tolls  or  dues,  or  any  part  thereof,  were  applicable  before 
the  passing  of  this  act,  to  alter  or  reduce  the  amount  to  be  levied  and 
payable  of  such  tolls  or  dues,  or  to  grant  for  any  consideration  any 
remission  of  or  exemption  from  such  tolls  or  dues,  or  any  part  thereof, 
unless  with  the  consent  in  writing  under  the  hands  of  a  majority  in 
number  and  amount  of  the  creditors  to  whom  such  debt  is  due,  until 
after  such  debt,  and  all  arrears  of  interest  due  thereon,  shall  have  been 
fully  paid  and  satisfied :  And,  in  case  the  borough  fund  shall  not  be 
sufficient  for  the  purposes  aforesaid,  the  council  of  the  borough  is 
hereby  authorized  and  required  from  time  to  time  to  estimate,  as 
correctly  as  may  be,  what  amount,  in  addition  to  such  fund,  will  be 
sufficient  for  the  payment  of  the  expenses  to  be  incurred  in  carrying 
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into  effect  the  provisions  of  this  act ;  and,  in  order  to  raise  the  amount 
so  estimated,  the  said  council  is  hereby  authorized  and  required  from 
time  to  time  to  order  a  borough-rate,  in  the  nature  of  a  county-rate,  to 
be  made  within  their  borough,  and  for  that  purpose  the  council  of  such 
borough  shall  have  within  their  borough  all  the  powers  which  any 
justices  of  the  peace  assembled  at  their  general  or  quarter  sessions  in 
any  county  in  England  have  within  the  limits  of  their  commission,  by 
virtue  of  the  55  G.  3,  c.  51,"  &c,  &c.  And  the  section  concludes  with 
the  following  proviso : — "  Provided  also,  that  nothing  in  this  act  con- 
tained shall  be  construed  to  render  liable  to  the  payment  of  any  debt 
contracted  before  the  passing  of  this  act,  by  any  body  corporate,  any 
part  of  the  real  or  personal  estate  of  the  said  body  corporate  which 
before  the  passing  of  this  act  was  not  liable  thereto,  or  to  authorize 
♦7571  *k°  levy  °f  any  ra*e  within  any  *part  of  any  borough  for  the 
-*  purpose  of  paying  any  debt  contracted  before  the  passing  of  this 
act,  which  before  the  passing  of  this  act  could  not  lawfully  be  levied 
thereui  towards  the  payment  of  the  same."  The  saving  provision  in 
that  clause  leaves  the  rights  of  all  creditors,  whether  before  or  after 
the  passing  of  the  act,  as  to  the  estate  for  the  time  being  of  the  cor- 
poration, as  they  were  before.  The  proviso  at  the  end  of  the  section 
merely  shows  that  the  enacting  part  did. not  mean  to  extend  the  rights 
of  creditors.  In  Holdsworth  v.  The  Mayor,  &c,  of  Clifton  Dartmouth 
Hardness,  3  P.  &  D.  308,  11  Ad.  &  E.  490  (E.  C.  L.  R.  vol.  39),  it 
was  held  that  a  bond  given  in  1833,  by  a  corporation  to  one  of  its 
members,  to  reimburse  him  the  costs  which  he  had,  without  the  authority 
of  the  corporation,  incurred  in  defending  himself  and  several  other 
members,  though  unsuccessfully,  against  quo  warranto  informations,  is 
a  lawful  debt  within  the  92d  section.  There  is  nothing  in  the  statute 
to  control  or  in  any  way  affect  the  creditor's  right  to  seize  property  of 
the  corporation  which  might  have  been  seized  before.  [Cresswell, 
J. — Does  not  the  statute  make  property  liable  which  was  not  liable 
before  ?  Tolls,  for  instance  ?]  The  proceeds  of  tolls,  but  not  the  tolls 
themselves.  The  corporation  existing  since  the  passing  of  the  statute 
is,  save  in  name  (s.  6),  the  same  corporation  as  that  which  existed 
before  the  act. 

Bramwell  (with  whom  was  Willes),  contriL — The  legislature,  in 
framing  the  municipal  corporation  reform  act,  had  to  deal  with  a  num- 
ber of  corporations  placed  in  a  great  variety  of  circumstances, — some 
burthened  with  debts  beyond  the  amount  of  their  property, — others 
having  property  far  exceeding  their  liabilities.  The  proper  course  for 
the  legislature  to  adopt,  was,  to  enable  the  succeeding  corporation  to 
take  and  apply  the  dividends  only,  and  not  to  spend  the  principal. 
♦7581  ^ower  *being  given  to  the  new  corporation  to  rate  the  inhabit- 
ants, it  would  be  unreasonable  that  the  inhabitants  of  the  borough 
should  be  liable  to  be  rated  for  payment  of  the  debts  of  the  old  one. 
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It  would,  undoubtedly,  be  but  reasonable  that  the  property  acquired  by 
the  new  corporation  from  the  old  one,  should  be  made  available  to 
satisfy  the  old  debts :  and  that  is  provided  for.  The  concluding  part 
of  the  92d  section, — "  that  nothing  in  this  act  contained  shall  be  con- 
strued to  render  liable  to  the  payment  of  any  debt  contracted  before 
the  passing  of  this  act  by  any  body  corporate,  any  part  of  the  real  or 
personal  estate  of  the  said  body  corporate  which  before  the  passing  of 
this  act  was  not  liable  thereto,  or  to  authorize  the  levy  of  any  rate 
within  any  part  of  any  borough,  for  the  purpose  of  paying  any  debt 
contracted  before  the  passing  of  this  act,  which  before  the  passing  of 
this  act  could  not  lawfully  be  levied  therein  towards  the  payment  of 
the  same,"— clearly  shows  that  this  is  not  a  demand  for  which  any  pro- 
perty of  the  corporation  could  be  legally  seized,  or  for  which  a  rate 
could  lawfully  be  made.  The  saving  in  that  clause  applies  to  the  pre- 
servation of  rights  which  persons  might  have  by  virtue  of  mortgages, 
and  was  not  intended  to  apply  to  the  case  of  an  action  for  a  debt  where 
an  execution  might  issue.  See  the  consequences  that  would  en^ue  if 
this  were  so.  The  corporation  are  bound  to  provide  a  police  office : 
can  it  be  said  that  the  furniture  necessary  for  the  office  would  be  liable 
to  execution  ?  If  so,  the  borough  rate  must  provide  new.  The  new 
corporation  are  not,  it  is  conceived,  the  same  as  existed  before  the 
statute.  [Maule,  J. — They  have  very  often  been  so  considered.  I 
do  not  think  you  can  successfully  contend  the  contrary.]  Assuming 
they  are  the  same, — before  the  statute  they  possessed  all  their  property 
precisely  in  the  same  manner  as  any  private  individual  might.  That, 
however,  is  altered  by  the  92d  section  of  the  5  &  6  W.  4,  c.  76.  r*7rq 
♦[Jervis,  C.  J. — Suppose  property  is  acquired  by  a  corporation,  *- 
and  the  corporation  contracts  a  debt  now,  can  an  execution  issue  in 
respect  of  it  ?]  The  legislature  do  not  seem  to  have  contemplated  the 
contracting  of  debts  by  a  corporation ;  the  words  "subject  to  the  pay- 
ment of  any  lawful  debt,"  are  expressly  limited  to  debts  contracted 
before  the  passing  of  the  act ;  the  saving  of  rights  applies  to  both. 
Could  the  borough  gaol  be  taken  under  an  elegit  ?  The  power  of  sale 
and  of  leasing  is,  by  s.  94,  restrained  to  sales  and  demises  pursuant  to 
contracts  entered  into  prior  to  the  5th  of  June,  1885.  In  Fallister  v. 
The  Mayor,  &c,  of  Gravesend,  19  Law  Journ.,  N.  S.  0.  P.  358,  it  was 
held,  that  a  bond  given  after  the  5  &  6  W.  4,  c.  76,  and  before  the  6 
&  7  W.  4,  c.  104,  by  a  municipal  corporation,  for  money  borrowed,  was 
good  at  law,  though,  under  the  92d  section  of  the  former  act,  it  could 
not  be  enforced  against  the  borough  fund.  In  Ex  parte  The  Corpora- 
tion of  Hythe,  4  Y.  &  C.  (Exch.)  55,  f  it  was  held,  that,  where  money, 
the  produce  of  the  sale  of  corporation  lands,  has  been  paid  into  court 
under  an  act  of  parliament  authorizing  the  court  to  make  such  order 
concerning  it,  for  the  benefit  of  the  parties  interested,  as  the  court 
shall  think  fit,  it  is  not  competent  for  the  court,  since  the  5  &  6  W.  4, 
vol.  xiii. — 62 
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c.  76,  s.  92,  to  order  the  principal  money  to  be  paid  in  discharge  of 
corporation  debts  accruing  since  the  passing  of  that  act :  the  dividends 
only  can  be  applied  for  that  purpose.  [Maulb,  J. — The  equity  of  the 
thing  is,  that  debts  contracted  before  the  passing  of  the  act  should  have 
recourse  to  the  old  property.  A  debt  lawfully  contracted  by  the  new 
corporation  ought  to  be  paid  out  of  the  property  of  the  new  corpora- 
tion. That  is  a  reason  why  the  saving  in  s.  92,  should  apply  not  only 
to  the  old,  but  also  to  the  new  creditors.]  A  sensible  construction  will 
be  given  to  all  the  words  of  the  92d  section,  by  holding  that  property 
*7fi01  acclu^re(^  ty  the  new  corporation  since  the  passing  *of  the  statute, 

-*  is  not  liable  to  be  extended  or  taken  in  execution  for  an  old  debt. 
«  A  man  can  never  have  a  thing  extended  on  an  execution,  unless  he 
may  grant  and  assign  it :"  per  Shelley,  J.,  Dyer,  7  b. 

Cowling,  in  reply. — A  priori,  justice  requires  that  old  debts  (many 
of  which  may  have  been  of  a  very  meritorious  description)  should  be 
first  paid.  To  hold  the  contrary  would  be  manifestly  unjust.  It  may 
be  that  the  old  corporation  was  solvent,  and  the  property  it  possessed 
has  since  been  charged  by  the  new  corporation, — is  the  creditor  under 
such  circumstances  to  be  deprived  of  his  remedy  ?  Before  the  passing 
of  the  5  &  6  W.  4,  c.  76,  it  is  clear  that  the  property  of  a  corporation, 
both  real  and  personal,  might  be  seized  for  debt.  [Jervis,  G.  J. — And 
the  saving  in  s.  92  reserves  that  right  ?]  Yes.  In  Holdsworth  v.  The 
Mayor,  &c,  of  Dartmouth,  Littledale,  J.,  said:  "According  to  the 
authorities,  it  appears,  that,  before  the  statute,  such  a  bond  might  law- 
fully be  given.  Then,  since  the  statute,  the  borough-fund  is  subject  to 
<  payment  of  any  lawful  debt,'  and  an  obligation  by  bond  is  such  a 
debt,  within  the  letter  of  the  clause.  •  It  is  said  not  to  have  been  such 
a  lawful  debt  as  the  statute  contemplated ;  but,  if  it  is  a  lawful  debt  at 
all,  the  clause  applies :  it  may  hare  been  improvidently  incurred,  but 
still  it  is  a  debt." 

Jervis,  C.  J. — I  am  of  opinion  that  the  term  in  question  was  not 
extendible  for  this  debt,  and  consequently  that  the  plaintiff  is  not  enti- 
tled to  recover.  The  question  turns  upon  the  construction  of  the  92d 
section  of  the  municipal  corporation  act,  5  &  6  W.  4,  c.  76,  which  enacts 
that  the  rents  and  profits  and  proceeds  of  all  property  belonging  to  the 
corporation  shall  be  paid  to  the  treasurer  of  the  borough,  and  be  carried 
by  him  to  a  fund  to  be  called  "  The  Borough  Fund,'1  and  provides  for 
*7611  *^e  *aPPl*cat*on  °f  6UCh  &nd.     It  is  to  be  subject,  in  the  first 

■*  place,  « to  the  payment  of  any  lawful  debt  due  from  such  body 
corporate  to  any  person,  which  shall  have  been  contracted  before  the 
passing  of  the  act,  and  unredeemed,  or  of  so  much  thereof  as  the 
council  of  such  borough  from  time  to  time  shall  be  required  or  shall 
deem  it  expedient  to  redeem,  and  to  the  payment  from  time  to  time  of 
the  interest  of  so  much  thereof  as  shall  remain  unredeemed."  On  the 
part  of  the  plaintiff,  it  is  contended  that  the  words  "  subject  to  the 
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payment  of  any  lawful  debt,  &c.,"  make  the  borough-fund  liable  for 
the  payment  of  any  debt  lawfully  contracted  by  the  corporation  before 
the  passing  of  that  act.  I  take  the  proper  meaning  of  that  part  of 
the  clause  to  be  that  which  my  Brother  Maule  has  suggested, — subject 
to  the  payment  of  any  lawful  debt  which  has  been  charged  by  way  of 
mortgage  upon  the  corporation  property,  which  might  be  "  redeemed" 
by  such  payment.  They  may  apply  the  funds  in  paying  off  the  mort- 
gage, and  satisfying  the  interest  in  the  mean  time.  The  clause  then 
goes  on  to  provide,  that,  subject  to  such  payment,  and  "  saving  all 
rights,  interests,  and  claims  or  demands  of  all  persons  or  bodies  corpo- 
rate in  or  upon  the  real  or  personal  estate  of  any  body  corporate 
by  virtue  of  any  proceedings  either  at  law  or  u\  equity  which  have 
been  already  instituted,  or  which  may  be  hereafter  instituted,  or  by 
virtue  of  any  mortgage  or  otherwise,"  the  fund  shall  be  applied 
towards  the  payment  of  the  salary  of  the  corporate  officers,  and 
general  expenses  of  the  borough;  and,  if  more  than  sufficient  for 
those  purposes,  towards  the  improvement  of  the  borough;  and,  if 
insufficient  for  the  purposes  aforesaid,  a  rate  is  to  be  made,  to  make 
up  the  deficiency.  If  the  clause  had  stopped  there,  it  might  have 
created  a  fund  out  of  which  a  debt  due  from  the  old  corporation  might 
have  been  levied ;  for,  it  expressly  saves  the  rights  of  those  who  had 
rights  over  the  property  *out  of  which  in  part  the  fund  is  to  be  r*7*o 
raised.  I  think  it  does  mean  to  give  an  execution  against  the  ^ 
property  of  the  corporation  to  creditors  who  have  a  right  to  enforce  it ; 
and  that  it  would  give  to  a  person  who  was  a  creditor  of  the  corpora- 
tion before  the  passing  of  the  act,  a  remedy  against  property  acquired 
by  the  corporation  since  the  passing  \>f  the  act :  and  it  is  for  this 
reason,  and  to  prevent  this  consequence,  that  the  proviso  at  the  end  of 
the  section  was  introduced : — "Provided  also,  that  nothing  in  this  act 
contained  shall  be  construed  to  render  liable  to  the  payment  of  any 
debt  contracted  before  the  passing  of  this  act,  by  any  body  corporate, 
any  part  of  the  real  or  personal  estate  of  the  said  body  corporate, 
which  before  the  passing  of  this  act  was  not  liable  thereto,  or  to 
authorize  the  levy  of  any  rate  within  any  part  of  any  borough,  for  the 
purpose  of  paying  any  debt  contracted  before  the  passing  of  this  act, 
which  before  the  passing  of  this  act  could  not  be  lawfully  levied  therein 
towards  the  payment  of  the  same."  These  words  are  quite  large 
enough  to  include  this  case ;  because,  at  the  time  the  debt  in  question 
was  contracted,  the  term  was  not  in  the  possession  of  the  corporation. 
I  see  no  reason  for  departing  from  the  plain  meaning  of  the  words  of 
the  act.  It  would  be  contrary  to  the  policy  of  the  act, — which  pro- 
fesses to  save  the  rights  of  sill  parties, — to  put  such  a  construction 
upon  it  as  would  make  the  new  corporation  pay  the  debts  of  the  old 
one,  out  of  property  acquired  since  the  act.  On  these  grounds,  I  think 
we  are  right  in  holding  that  the  proviso  in  the  92d  section  limits  the 
liability  of  the  corporation  in  respect  of  old  debts  to  that  estate  which 
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was  in  the  possession  of  the  corporate  body  before  the  passing  of  the 
statute. 

Maule,  J. — I  am  of  the  same  opinion.  The  question  turns  upon  the 
construction  of  the  proviso  at  the  end  of  the  92d  section,  which  is  a 
*7fi31  limitation  of  the  saving  in  *the  earlier  part  of  the  clause.  If 
J  that  saving  had  stood  alone,  it  would  have  followed  that  the  old 
creditors,  though,  at  the  time  their  debts  were  contracted,  the  corpora- 
tion possessed  no  property,  would  by  means  of  the  machinery  of  the 
new  act  be  able  to  enforce  the  payment  of  their  debts.  I  think  that 
would  be  manifestly  contrary  to  the  policy  of  the  act.  The  saving  is 
general  in  its  terms.  The  remedy  was  to  be  unlimited  as  to  debts  con- 
tracted since  the  passing  of  the  act ;  and  for  that  purpose  it  was  neces- 
sary to  have  a  general  saving.  But  it  was  considered  not  right  that 
the  old  creditors  should  have  recourse  to  anything  but  the  old  property 
of  the  borough.  For  that  purpose  the  proviso  is  effectual,  giving  to  it 
the  construction  for  which  the  defendants  contend.  And  that  con- 
struction is  also  in  accordance  with  the  rule  so  frequently  adverted  to, 
which  requires  that  the  words  of  an  act  of  parliament  or  other  written 
instrument  be  read  in  their  natural  and  ordinary  sense,  giving  them  a 
meaning  to  their  full  extent  and  capacity,  unless  there  is  strong  reason 
upon  the  face  of  it  to  show  that  the  words  were  not  intended  to  bear 
that  construction,  because  of  some  inconvenience,  which  could  not  have 
been  absent  from  the  mind  of  the  framers  of  the  act  or  the  instrument, 
which  must  arise  from  the  giving  them  such  large  sense.  Where  that 
argument  applies,  the  rule  of  construction  may  be  restricted.  But  no 
such  reasoning  applies  here.  On  the  contrary,  it  requires  a  good  deal 
of  ingenuity  to  give  any  meanlhg  at  all  to  the  section  in  question, 
unless  the  more  comprehensive  one  which  I  have  suggested  be  adopted. 
It  was  said  that  the  words  might  be  satisfied  by  applying  them  to  some 
particular  descriptions  of  property, — to  copyhold,  for  instance,  or 
perhaps  to  choses  in  action.  But  that  would  be  giving  a  narrow  and 
restricted  meaning  to  the  words  used,  making  them  idle  and  superfluous. 
I  entirely  concur  in  the  view  taken  by  the  Lord  Chief  Justice. 
*7641  *Cresswell,  J. — I  amof  the  same  opinion.  The  first  part 
J  of  the  92d  section  requires  all  the  rents  and  profits,  &c,  to  be 
paid  to  the  treasurer  of  the  borough,  to  be  carried  to  the  borough-fund. 
That  would  apply  as  well  to  all  newly-acquired  property  of  the  corpo- 
ration as  to  property  which  it  possessed  before  the  passing  of  the  act : 
and  it  might  well  be  supposed  that  such  a  provision  would  protect  all 
the  property  against  the  execution  of  a  creditor:  therefore  it  was 
thought  necessary  to  introduce  the  saving  clause,  upon  which  the  plain- 
tiff relies.  As  the  first  part  of  the  section  applied  to  all  property,  the 
saving  required  to  be  equally  extensive,  and  apply  to  all  debts  whether 
contracted  before  or  after  the  passing  of  the  act.  But,  lest  it  should 
be  supposed  that  this  saving  was  intended  to  give  the  old  creditors  the 
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benefit  of  having  recourse  to  after-acquired  property,  the  proviso  at 
the  end  is  introduced,  and  which  in  effect  provides  that  no  creditor  in 
respect  of  an  old  debt  shall  have  a  remedy  which  he  had  not  before,  and 
that  the  new  borough-rate  shall  not  be  applied  in  satisfaction  of  old 
debts.  The  borough-rate  is  only  to  be  applied  to  the  payment  of  new 
debts,  and  newly-acquired  property  is  also  to  be  applied  in  like  manner. 
Talfourd,  J.,  concurred.  Judgment  for  the  defendants. 
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By  indenture  of  the  20th  Jose,  1840,  reciting  that  a  patent  had  been  granted  to  A.,  his  exe- 
cutors, Ac,  for  improvements  in  machinery  or  apparatus  for  manufacturing  pipes,  A.,  in  con- 
sideration of  the  reservation  and  covenants  thereinafter  contained,  granted  to  B.,  his  executors, 
administrators,  and  assigns,  license  to  manufacture  the  said  patent  improved  machinery,  and 
exclusive  liberty,  license,  and  authority  to  make  pipes  or  tubes  of  iron  (but  of  no  other  metal) 
by  or  with  such  machinery,  and  to  sell  and  dispose  thereof  for  his  and  their  own  use  and 
benefit, — reddendum  to  A.,  his  executors,  Ac,  a  royalty  of  41. 13*.  Ad.  for  every  ton  of  the  said 
iron  pipes  or  tubes  whieh  B.,  his  executors,  administrators,  or  anion;  should  make  and  seU 
in  pursuance  of  the  aforesaid  license :  "  such  patent  rent  to  be  paid  without  deduction,  on 
or  before  the  twenty-first  day  after  each  successive  quarter  of  a  year  from  the  date  thereof:" 
and  B.  did  thereby  for  himself,  his  executors,  administrators,  and  astign*,  covenant  with  A., 
his  executors,  Ac,  "that  he,  B.,  his  executors,  administrators,  and  a$$igns,  would,  within 
seven  days  after  the  end  of  each  successive  quarter  of  a  year  from  the  date  thereof,  deliver 
to  A.,  his  executors,  Ac,  a  just  and  true  account  of  the  quantity  in  weight  of  iron  pipes 
or  tubes  which  B.,  his  executors,  administrators,  or  anigna,  should  have  sold  in  the  quarter 
then  ending,  in  pursuance  of  the  license,  and  would,  within  twenty-ono  days  after  the  end 
of  each  successive  quarter,  pay  A.,  his  executors,  Ac,  such  sum  as  should  upon  the  face  of 
such  account  be  payable  by  way  of  royalty  as  aforesaid." 

On  the  4th  of  May,  1842,  B.  assigned  his  interest  in  the  license  to  C.  On  the  11th  of  Septem- 
ber, 1845,  C,  by  a  deed  reciting  that  D.  and  E.  intended  to  carry  on  the  business  of  making 
and  selling  iron  tubes  under  the  license,  that  the  business  was  to  be  carried  on  under  the 
style  or  firm  of  The  Patent  Welded  Iron  Tube  Company,  and  that,  by  a  deed  of  even  date 
therewith,  the  license  had  been  assigned  to  F.  and  G.,  in  trust, — D.  and  E.  covenanted  with 
C,  that  they,  their  executors,  administrators,  and  assigns,  would  pay  all  sums  of  money,  and 
perform  all  covenants,  which  should,  from  the  25th  of  December  then  last,  respectively  be- 
come payable  and  to  be  performed  in  respect  of  the  said  license  and  letters-patent,  Ac 

In  covenant  by  C.  against  D.  and  E.,  the  declaration  stated,  that,  after  the  29th  of  Septem- 
ber, 1847,  and  during  the  continuance  of  the  license,  the  persons  carrying  on  the  said  busi- 
ness under  the  firm  or  style  of  The  Patent  Welded  Iron  Tube  Company  made  and  sold,  in 
pursuance  of  the  license,  great  quantities  of  the  said  iron  tubes,  whereby  certain  royalties 
became  due  to  A. ;  and  alleged  for  breach  that  I),  and  E.  did  not  pay  the  money,  or  render 
any  account  of  the  pipes  so  made  and  sold : — 

Held,  on  demurrer,  that  the  declaration  disclosed  a  sufficient  cause  of  action,  although  it  did 
not  in  terms  aver  that  any  iron  tubes  were  made  by  B.  or  At*  atiign*  ;  and  that  the  covenant 
to  render  an  account  and  pay  the  royalty,  did  not  control  the  covenant  to  pay  contained  in 
the  reddendum. 

The  declaration  stated,  that,  by  indenture  dated  the  20th  of  June, 
1840;  and  made  between  Richard  Prosser  of  the  one  part,  and  Charles 
Palmer  of  the  other  part,  and  sealed,  Ac, — reciting  that  Her  Majesty's 
letters-patent,  bearing  date  the  27th  of  March  then  last,  had  been 
granted  to  the  said  Richard  Prosser,  his  executors,  administrators,  and 
assigns,  for  the  making,  using,  exercising,  and  vending  certain  improve- 
ments in  machinery  or  apparatus  for  manufacturing  pipes,  by  himself 
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*7fifil  anc*  themselves,  or  by  h*8  afld  ^eir  deputy  or  deputies,  ser- 
-*  vants  or  agents,  or  such  others  as  the  said  Richard  Prosser,  his 
executors,  administrators,  or  assigns,  should  at  any  time  agree  with, 
and  no  others,  from  time  to  time  during  the  term  of  fourteen  years 
from  the  date  thereof,  the  said  Richard  Prosser,  in  consideration  of  the 
reservations  and  covenants  thereinafter  contained,  gave  and  granted 
unto  the  said  Charles  Palmer,  his  executors,  administrators,  and  assigns, 
full  and  free  liberty,  license,  and  authority  to  manufacture  the  said  pa- 
tent improved  machinery  or  apparatus  for  manufacturing  iron  pipes 
according  to  the  method  to  be  described  in  the  specification  of  the  said 
Richard  Prosser  to  his  said  patent  when  enrolled,  and  also  gave  and 
granted  unto  him  and  them  full,  free,  and  exclusive  liberty,  license,  and 
authority  to  make  pipes  or  tubes  of  iron  (but  of  no  other  metal)  by  or 
with  such  machinery  or  apparatus,  and  to  sell  and  dispose  thereof  dur- 
ing the  residue  of  the  term  for  which  the  said  letters-patent  had  been 
granted,  for  his  and  their  own  use  and  benefit,  yielding  and  paying  unto 
the  said  Richard  Prosser,  his  executors,  administrators,  and  assigns,  a 
royalty  or  sum  of  42.  18*.  id.  for  every  ton  (and  so  in  proportion  for 
any  quantity  less  than  a  ton)  of  the  said  iron  pipes  or  tubes  which  the 
said  Charles  Palmer,  his  executors,  administrators,  or  assigns,  should 
make  and  sell  in  pursuance  of  the  aforesaid  license ;  such  patent  rent 
to  be  paid,  without  any  deduction  whatsoever,  on  or  before  the  21st  day 
after  each  successive  quarter  of  a  year  from  the  date  thereof:  and  the 
said  Charles  Palmer  did  thereby,  for  himself,  his  executors,  administra- 
tors, and  assigns,  covenant  with  the  said  Richard  Prosser,  his  executors, 
administrators,  or  assigns,  that  he  the  said  Charles  Palmer,  his  execu- 
tors, administrators,  and  assigns,  would  within  seven  days  after  the  end 
of  each  successive  quarter  of  a  year  from  the  date  thereof,  deliver  to 
the  *said  Richard  Prosser,  his  executors,  administrators,  or 
assigns,  a  just  and  true  account  in  writing  of  the  quantity  in 
weight  of  iron  pipes  or  tubes  which  the  said  Charles  Palmer,  his  execu- 
tors, administrators,  or  assigns,  should  have  sold  in  the  quarter  of  a 
year  then  ending,  in  pursuance  of  the  aforesaid  license ;  and  would, 
within  twenty-one  days  after  the  end  of  each  successive  quarter  of  a 
year,  pay  or  cause  to  be  paid  unto  the  said  Richard  Prosser,  his  execu- 
tors, administrators,  or  assigns,  such  sum  of  money  as  should  upon  the 
face  of  such  account  be  payable  by  way  of  royalty  as  aforesaid :  That  a 
specification  of  the  said  invention  was  enrolled  in  Her  Majesty's  high 
Court  of  Chancery  on  the  26th  of  September,  1840 :  That,  by  indenture 
dated  the  4th  of  May,  1842,  and  made  between  the  said  Charles  Palmer 
of  the  one  part,  and  the  plaintiff  of  the  other  part,  and  sealed,  &c,  the 
said  Charles  Palmer  assigned,  transferred,  and  set  over  unto  the  plaintiff, 
his  executors,  administrators,  and  assigns,  all  that  the  said  license  for 
manufacturing  the  said  patent  improved  machinery  or  apparatus  for 
manufacturing  iron  pipes,  and  all  that  the  full,  free,  and  exclusive 
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liberty,  license,  and  authority  for  making  pipes  or  tabes  of  iron  by  or 
with  such  machinery  or  apparatus,  and  for  selling  and  disposing  thereof, 
during  the  residue  of  the  term  for  which  the  said  patent  had  been 
granted  as  aforesaid,  subject,  nevertheless,  to  the  payment  of  the  rent 
or  royalty  reserved  and  made  payable  to  the  said  Richard  Prosser,  his 
executors,  administrators,  and  assigns,  in  and  by  such  license,  and  to 
the  performance  and  observance  of  the  covenants,  agreements,  pro- 
visoes, restrictions,  and  stipulations  therein  contained  on  the  part  of  the 
said  Charles  Palmer,  his  executors,  administrators,  or  assigns  to  be 
paid  and  observed  or  performed ;  and  the  plaintiff  thereby  covenanted 
with  the  said  Charles  Palmer,  that  he,  the  plaintiff,  his  executors,  ad- 
ministrators, or  assigns,  would  ^thenceforth,  and  from  time  to  r*7fio 
time,  and  at  all  times  thereafter  during  the  continuance  of  the  *- 
said  license,  pay  or  cause  to  be  paid  unto  the  said  Richard  Prosser,  his 
executors,  administrators,  or  assigns,  the  rent  or  royalty  reserved  and 
made  payable  to  him  and  them  by  the  said  license,  at  the  time  or  times 
and  in  the  manner  in  which  the  same  was  in  and  by  the  said  license 
reserved  and  made  payable,  and  likewise  would  observe,  perform,  fulfil, 
and  keep  the  covenants,  agreements,  stipulations,  provisoes,  and  other 
conditions  contained  in  such  license,  and  on  the  part  of  the  said  Charles 
Palmer,  his  executors,  administrators,  or  assigns,  to  be  performed,  ful- 
filled and  kept :  That,  by  indenture  dated  the  22d  of  October,  1842, 
and  made  between  the  said  Charles  Palmer  of  the  one  part,  and  the 
plaintiff  of  the  other  part,  and  sealed,  &c,  reciting  the  said  letters- 
patent,  and  the  said  indenture  or  license  of  the  20th  of  June,  1840,  and 
and  an  agreement  between  the  said  Charles  Palmer  and  the  plaintiff 
that  the  plaintiff  should  advance  in  the  said  patent  manufacture  and 
business,  for  carrying  out  the  same,  a  sum  of  20002.,  and  should  be 
entitled  to  two  equal  third  parts  of  the  profits  of  the  said  business,  and 
that  the  said  Charles  Palmer  should  be  entitled  to  one  equal  third  part 
of  the  said  profits,  and  that  a  deed  should  be  prepared  for  carrying  out 
such  arrangement  as  therein  mentioned,  and  that  such  deed  should  effect 
an  assignment  of  the  said  license  to  the  plaintiff  for  the  purpose  of  giv- 
ing better  effect  to  the  said  arrangement,  and  that  pursuant  to  the  said 
agreement  the  said  assignment  of  the  4th  of  May,  1842,  was  made,  and 
that  disputes  had  arisen,  and  that  it  had  been  agreed  that  such  declara- 
tion, assignment,  release,  and  covenants,  should  be  made  and  entered 
into  as  thereinafter  contained, — they  the  said  Charles  Palmer  and  the 
plaintiff  thereby  declared,  that,  with  the  mutual  assent  of  each  other, 
they  determined  and  dissolved,  from  the  20th  of  September  then  last, 
♦the  partnership  in  which  they  were  engaged  as  thereinbefore  r*7gg 
mentioned,  and,  for  the  considerations  therein  mentioned,  the  L 
said  Charles  Palmer  assigned,  transferred,  and  set  over  unto  the  plain- 
tiff, his  executors,  administrators,  and  assigns,  all  the  share  and  interest 
of  him  the  said  Charles  Palmer  in  the  stock  in  trade,  debts,  moneys, 
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and  effects  of  the  said  partnership,  and  especially  in  the  said  license  of 
the  20th  of  June,  1840,  and  all  right,  title,  possibility,  property,  claim, 
and  demand  whatsoever,  both  at  law  and  in  equity,  of  the  said  Charles 
Palmer,  into,  out  of,  or  upon  the  same,  and  every  part  thereof;  and  the 
plaintiff  thereby  covenanted  with  the  said  Charles  Palmer,  that  he,  the 
plaintiff,  his  executors,  administrators,  and  assigns,  would,  as  from  the 
29th  of  September  then  last,  and  thenceforth  from  time  to  time,  and  at 
all  times  thereafter  during  the  continuance  of  the  said  license,  pay  or 
cause  to  be  paid  unto  the  said  Richard  Prosser,  his  executors,  adminis- 
trators, or  assigns,  the  rent  or  royalty  reserved  and  made  payable  to 
him  and  them  in  and  by  the  said  license,  at  the  time  or  times,  and  in 
the  manner  in  which  the  same  was  in  and  by  the  said  license  reserved 
and  made  payable,  and  likewise  would  observe,  perform,  fulfil,  and  keep 
the  several  covenants,  agreements,  stipulations,  provisoes,  and  other 
conditions  contained  in  such  license,  and  which  on  the  part  of  the  said 
Charles  Palmer,  his  executors,  administrators,  or  assigns,  were  thereby 
required,  as  from  the  said  29th  of  September  then  last,  and  thence- 
forth to  be  observed,  performed,  fulfilled,  and  kept:  That,  by  deed 
dated  the  5th  of  September,  1845,  and  made  between  the  plaintiff  of 
the  first  part,  the  defendant  George  Selby  of  the  second  part,  and  the 
defendant  William  Robert  Hodges  of  the  third  part,  and  sealed,  &c— 
reciting  the  said  several  indentures  of  the  20th  of  June,  1840,  the  4th 
of  May,  1842,  and  the  22d  of  October,  1842,  and  that  the  plaintiff 
♦7701  *^'  on  or  a^ou*  the  25th  of  December,  1842,  enter  into  part- 
J  nership  with  the  defendant  George  Selby  in  the  business  of  mak- 
ing and  selling  iron  tubes  under  the  said  license,  and  that  the  same 
license  formed  part  of  the  property  of  the  said  partnership,  and  that, 
accordingly,  by  deed  bearing  date  the  1st  of  September,  1845,  and 
made  between  the  plaintiff  of  the  first  part,  the  said  George  Selby  of 
the  second  part,  and  Thomas  Selby  of  the  third  part,  the  said  license 
was  assigned  to^the  said  Thomas  Selby,  his  executors,  administrators, 
and  assigns,  in  trust  for  the  plaintiff  and  the  said  George  Selby,  their 
executors,  administrators,  and  assigns,  and  to  be  assigned  and  disposed 
of  as  they  should  jointly  direct,  and  that  the  plaintiff  and  the  defend- 
ant George  Selby  had  mutually  agreed  to  dissolve  the  said  partnership, 
as  from  the  25th  of  December  then  last,  and  that*  the  defendant  George 
Selby  intended  to  carry  on  the  said  business  in  partnership  with  the 
defendant  William  Robert  Hodges,  and  that  it  was  agreed  that  such 
business  should  be  carried  on  under  the  style  or  firm  of  "  The  Patent 
Welded  Iron  Tube  Company,"  and  that  all  the  Bhare,  estate,  and  inte- 
rest of  the  plaintiff  of  and  in  the  stock  in  trade,  credits,  effects,  and 
property  of  the  said  partnership,  should  form  part  of  the  stock  in 
trade,  credits,  effects,  and  property  of  the  partnership  so  to  be  carried 
on  by  the  defendants,  and  that,  by  a  deed  bearing  even  date  therewith, 
and  made  between  the  said  Thomas  Selby  of  the  first  part,  the  plaintiff 
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of  the  second  part,  the  defendant  George  Selby  of  the  third  part,  and 
Henry  Reynolds  and  Edward  Mackeson  of  the  fourth  part,  the  said 
license  had  been  assigned  to  the  said  Henry  Reynolds  and  Edward 
Mackeson,  their  executors,  administrators,  and  assigns,  in  trust  for,  and 
as  part  of  the  property  of,  the  said  partnership  so  to  be  carried  on  by 
the  defendants,  they  the  defendants  covenanted  with  the  plaintiff,  that 
they  the  defendants,  their  "executors,  administrators,  and  as- 
signs, would  well  and  truly  pay,  or  cause  to  be  paid,  all  and 
every  the  sum  and  sums  of  money,  and  perform  all  and  every  the  cove- 
nants, provisoes,  and  agreements,  which  should  from  the  said  25th  of 
December  then  last  respectively  become  payable,  and  to  be  performed, 
in  respect  of  the  said  license  and  the  said  letters-patent,  under  or  by 
virtue  of  the  several  thereinbefore  recited  or  mentioned  indentures  or 
deeds,  or  any  of  them,  or  otherwise  howsoever,  and  should  and  would 
keep  harmless  and  indemnified  the  plaintiff,  his  executors  and  adminis- 
trators, and  his  and  their  estate  and  effects,  goods  and  chattels,  of  and 
from  the  payment  and  performance  thereof  respectively,  and  all  costs, 
charges,  damages,  and  expenses  which  might  arise  in  consequence  of 
the  non-payment,  non-performance,  or  non-observance  thereof  respect- 
ively, or  of  any  of  them :  That,  afterwards,  and  after  the  29th  of  Sep- 
tember, 1847,  and  during  the  continuance  of  the  said  license  (which 
still  continued),  and  between  the  day  and  year  last  aforesaid  and  the 
20th  of  September,  1852,  the  persons  carrying  on  the  said  business 
under  the  said  firm  or  style  of  "  The  Patent  Welded  Iron  Tube  Com- 
pany," made  and  sold,  in  pursuance  of  the  aforesaid  license,  great 
quantities  of  the  said  iron  tubes,  and  thereby,  and  before  the  com- 
mencement of  this  suit,  great  sums  of  money  became  payable  to  the 
said  Richard  Prosser  in  respect  of  the  said  license  and  letters-patent, 
and  for  the  royalty  by  such  license  reserved  and  made  payable :  Yet 
that  the  defendants  had  disregarded  their  said  covenant,  in  this  that 
they  had  not  paid  or  caused  to  be  paid  the  same  sums  of  money,  and 
the  same  still  remained  unpaid ;  and  the  defendants  had  further  disre- 
garded their  said  covenant,  in  this,  that  no  just  and  true  account  in 
writing  of  the  quantity  in  weight  of  the  iron  pipes  or  tubes  so  sold  as 
aforesaid  in  pursuance  of  "the  said  license,  had  been  delivered  r*77n 
to  the  said  Richard  Prosser :  and  the  plaintiff  claimed  10,0002.  *- 

To  this  declaration,  the  defendant  demurred,  the  points  marked  in 
the  margin  of  the  demurrer  being, — that  no  breach  of  covenant  by  the 
defendants  was  shown  on  the  face  of  the  declaration,  inasmuch  as  it 
was  not  averred  or  shown  that  any  pipes  or  tubes  were  made  or  sold 
by  Charles  Palmer,  his  executors,  administrators,  or  assigns,  in  pur- 
suance of  the  license ;  and  that  the  first  breach  was  bad,  on  the  ground 
that  the  sum  payable  under  the  covenant  was  such  as  should  be  payable 
on  the  face  of  the  account,  and  it  was  not  averred  that  any  such  account 
had  been  rendered. 

vol.  xra.— 68  t2 
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Quain  (with  whom  was  Byks,  Serjt.),  in  support  of  the  demurrer* — 
The  declaration  does  not  show  any  breach  of  covenant  by  Palmer,  his 
executors,  &c.  The  covenant  is,  that  Palmer  shall  deliver  to  Prosser 
within  seven  days  after  the  end  of  each  quarter,  a  true  account  of  the 
quantity  in  weight  of  iron  tubes  sold  during  the  quarter  under  the 
license,  and  pay  a  certain  royalty  thereon.  This  is  not  an  assignment 
of  the  patent,  but  of  a  license  only,  which  stands  upon  a  different  foot- 
ing,— Protheroe  v.  May,  5  M.  &  W.  675, | — inasmuch  as  it  may  be 
assigned  to  an  indefinite  number  of  persons.  The  declaration  shows 
that  the  license  is  by  assignment  vested  in  Reynolds  and  Mackeson  as 
trustees  for  the  intended  partnership :  but  it  does  not  show  a  manufac- 
ture of  any  tubes  by  Palmer,  hiB  executors,  administrators,  or  assigns; 
consequently  there  is  no  breach  of  the  covenant  by  the  defendants  to 
perform  the  covenants  entered  into  by  Palmer  in  the  indenture  of  the 
20th  of  June,  1840.  The  declaration  does  not  even  aver  that  the 
defendants  carried  on  business  by  the  name  of  The  Patent  Welded 
Iron  Tube  Company.  The  other  breach, — the  non-payment  of  the 
*77q-i  money, — is  premature.  The  "covenant  is,  to  pay  what  shall 
-*  appear  to  be  due  on  the  face  of  the  account ;  and  none  has  been 
rendered.  The  plaintiff  will  rely  upon  the  reddendum : — "  yielding  and 
paying  unto  Prosser,  his  executors,  administrators,  and  assigns,  a 
royalty  or  sum  of  4J.  18*.  4d.  for  every  ton  of  the  said  iron  pipes  or 
tubes  which  Palmer,  his  executors,  administrators,  or  assigns,  should 
make  and  sell  in  pursuance  of  the  aforesaid  license,  such  patent-rent  to  i 

be  paid,  without  any  deduction  whatsoever,  on  or  before  the  twenty-first  I 

day  after  each  successive  quarter  of  a  year  from  the  date  thereof"    But  I 

the  answer  to  that,  is,  that,  where  an  implied  covenant  is  followed  by  I 

an  express  covenant,  the  implied  covenant  is  controlled  or  qualified  and 
restrained  by  the  express  covenant :  Line  v.  Stephenson,  7  Scott,  69, 
5  N.  C.  183,  where  it  was  held  that  the  word  "  demise"  in  a  lease 
implies  a  covenant  for  title,  as  well  as  a  covenant  for  quiet  enjoyment ; 
but  that  both  are  restrained  and  qualified  by  a  subsequent  express 
covenant  for  quiet  enjoyment.  In  Wood  v.  Day,  7  Taunt.  646  (E.  C. 
L.  R.  vol.  2),  which  it  is  proposed  on  the  part  of  the  plaintiffs  to  rely 
*7741  on>(a)  ^ere  were  two  express  covenants.  [Maulb,  J. — *Which 
*  might  well  enough  stand  together.     So,  here,  there  are  two 

(a)  The  points  intended  to  bo  argued  on  the  part  of  the  plaintiff  were  as  follows : — 
"  That  the  count  shows  a  sufficient  breach  of  the  covenant  to  pay  all  the  moneys  which  should 
become  payable  in  respect  of  the  license  and  letters-patent,  or  otherwise  howsoever.    Non-pay- 
ment is  shown  of  moneys  which  it  is  averred  became  payable  in  respect  of  the  license  and 
letters-patent,  by  the  defendants'  company  making  and  seUing  tabes  in  pursuance  of  the  license.  I 

Availing  themselves  of  the  license,  they  are  estopped  from  denying  the  royalties  which  it  re-  j 

serves.  Assignees  they  could  not  in  a  legal  sense  be,  since  a  license  is  not  by  law  assignable ; 
but,  in  the  sense  of  their  deed,  their  liability  is  recognised,  to  pay  royalties  for  their  making  and 
selling  in  pursuance  of  the  license  therein  stated  to  be  assigned  to  trustees  for  them,  and  as  part  i 

of  their  partnership  property ;  otherwise,  the  covenant  declared  on  is  utterly  unmeaning  and  in- 
operative : 

"  That  the  royalties  are  payable,  though  no  account  has  been  delivered  :  the  reddendum  is  ' 

different  from,  and  uncontrolled  by,  the  subsequent  covenant  therein  to  render  accounts,  and  to  i 

ipay  thaston :  Wood  r.  Day,  7  Taunt  640  (E.  C.  L.  R.  voL  2).*  , 

I 
I 
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express  covenants,— one,  that  Palmer,  his  executors,  &c,  will  pay  47. 
13*.  4d.  per  ton  for  all  iron  pipes  or  tubes  which  shall  be  made  and  sold 
by  him,  his  executors,  administrators,  or  assigns  in  pursuance  of  the 
license,  such  patent-rent  to  be  paid  on  or  before  the  twenty-first  day 
after  each  quarter, — the  other,  that  Palmer,  his  executors,  &c,  would 
within  seven  days  after  the  end  of  each  quarter  deliver  to  Prosser,  his 
executors,  &c,  a  true  account  in  writing  of  the  quantity  in  weight  of 
iron  pipes  or  tubes  which  he  Palmer,  his  executors,  &c,  should  have 
Bold  within  the  preceding  quarter,  and  would  within  twenty-one  days 
pay  the  amount  due  for  royalty.]  That  is  not  the  true  construc- 
tion of  the  covenant.  [Maulb,  J. — "To  be  paid,"  makes  an  express 
covenant.  If  a  covenant  is  express,  it  is  because  a  covenant  is  to  be 
implied  from  the  words  used :  if  it  is  implied  from  the  words  used, 
it  is  because  the  words  express  it.  The  definition  is  not  an  accurate 
one.  The  gentleman  who  prepared  the  deed  evidently  thought  he  had 
put  in  a  second  express  covenant :  and  I  think  so  too.]  However  that 
may  be,  it  still  leaves  untouched  the  main  point :  the  plaintiff  has  not 
by  his  declaration  shown  a  manufacture  of  iron  pipes  or  tubes  by  Pal- 
mer, his  executors,  administrators,  or  assigns.  [Jervis,  C.  J. — Sup- 
pose Reynolds  and  Mackeson  employed  or  permitted  the  defendants 
to  manufacture  pipes  under  the  license,  would  they  not  manufacture 
pipes  under  the  license  ?  [Maulb,  J. — A  license  conveys  no  interest 
in  the  patent ;  it  is  an  excuse  for  an  infringement.  Suppose  Pros- 
ser brought  an  action  against  these  defendants  for  infringing  his 
patent,  would  it  not  be  a  good  answer  for  them  to  say  that  they  did  the 
acts  complained  of  by  the  license  of  the  ^patentee  ?  Jervis,  C. 
J. — That  is  the  ground  of  the  decision  in  Protheroe  v.  May.] 
The  usual  course  for  a  cestui  que  trust,  at  law,  is,  to  treat  himself  as 
the  agent  or  servant  of  the  trustees.  [Maulb,  J. — There  is  a  distinct 
covenant  here  that  the  persons  carrying  on  the  said  business  under 
the  said  style  or  firm  of  the  Patent  Welded  Iron  Tube  Company,  made 
and  used,  in  pursuance  of  the  said  license,  great  quantities  of  the  said 
iron  tubes,  &c.  And  there  can  be  no  special  demurrer.]  If  the  court 
think  that  equivalent  to  an  allegation  that  the  trustees  manufactured, 
there  is  an  end  to  the  argument.  [Jkrvis,  C.  J. — Is  it  necessary  to 
hold  that  ?]  It  is  submitted  that  it  is.  [Jervis,  C.  J. — The  allega- 
tion is,  that  Reynolds  and  Mackeson  held  the  license  as  the  property 
of  the  company,  and  that  the  company  manufactured  pipes  pursuant  to 
the  license.]  The  company  could  not  manufacture  pursuant  to  the 
license :  they  are  mere  agents  or  servants  of  the  trustees.  [Cresswkll, 
J. — Can  you  say  that  Palmer  would  not  be  liable  to  the  royalty  in 
respect  of  the  pipes  manufactured  by  these  defendants  ?]  Certainly 
not  at  law.  It  may  be  that  the  plaintiff  has  a  remedy  in  equity. 
[Jervis,  C.  J. — You  admit  that  the  defendants  would  have  a  good 
defence,  under  leave  and  license,  to  an  action  for  an  infringement  of 
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the  patent,  and  yet  you  say  that  the  license  would  be  under  no 
liability  at  law  for  the  royalty  or  patent-rent !  Maule,  J. — The  com- 
pany clearly  made  these  pipes  pursuant  to  the  license ;  and  they  could 
only  do  that  in  so  far  as  they  were  authorized  for  that  purpose  by  the 
licensees.] 

Henderson  (with  whom  was  Channel^  Serjt.)  was  not  called  upon. 

Jeryis,  C.  J. — I  think  this  declaration  is  good,  and  that  the  plaintiff 
*77fi1  *8  en^^e^  to  judgment.  As  to  the  last  *point,  viz.,  that  the 
-*  covenant  to  pay  the  royalties  is  controlled  or  qualified  by  the 
subsequent  express  covenant  to  render  quarterly  accounts,  and  to  pay 
the  amounts  due  thereon, — it  seems  to  me  that  there  is  no  foundation 
for  the  argument.  The  first  is  in  truth  an  express  covenant ;  and  there 
is  no  qualification  of  it,  nor  anything  inconsistent  with  it  in  the  subse- 
quent covenant.  As  to  the  main  point  my  Brother  Maule  has  given  a 
conclusive  answer.  The  matter  alleged  in  this  declaration  would  show 
a  good  answer,  under  a  plea  of  leave  and  license,  to  an  action  for  an 
infringement  of  this  patent :  and  therefore  it  sufficiently  shows  a  breach 
of  the  defendant's  covenants. 

The  rest  of  the  court  concurring,  Judgment  for  the  plaintiff. 


♦777]  *EVANS  v.  EDMONDS.    June  1. 

In  oovenant  upon  a  separation-deed,  by  which  B.,  the  husband,  covenanted  to  pay  to  A.,  aa 
trustee  for  the  wife,  certain  quarterly  payments, — B.  pleaded,  that  he  was  induced  to  make 
the  indenture,  and  to  covenant  as  in  the  declaration  mentioned,  through  and  by  means  of  cer- 
tain false  and  fraudulent  misrepresentations  of  A.  by  him  made  to  B., — that  is  to  say,  by  A., 
before  and  at  the  time  of  the  making  of  the  indenture  by  B.,  falsely  and  fraudulently  repre- 
senting that  B.,  the  wife  of  B.,  was  a  virtuous  and  moral  person,  and  that  he,  A.,  was  a 
virtuous  and  moral  person,  and  fit  to  be  trustee  for  her  for  the  purposes  of  the  indenture, 
whereas  in  truth  E.  was  not,  nor  was  A.,  a  virtuous  and  moral  person,  Ac ;  that  A.  had  then 
treacherously,  Ac,  seduced  the  said  E.,  »o  then  being  the  wife  of  A.t  and  subsequently  to  the 
marriage, — which  last-mentioned  facts  A.  before  and  at  the  time  of  the  making  of  the  inden- 
ture suppressed  and  concealed  from'B. ;  that  A.  so  fraudulently  procured  B.  to  make  the  in- 
denture, in  order  that  he,  A.,  might  seduce  away  the  said  E.  from  B.,  and  might  harbour  and 
have  access  to  her  for  the  purpose  of  continuing  the  adulterous  intercourse ;  and  that  B.  was 
induced  to  make  the  indenture  in  the  declaration  mentioned,  and  to  covenant  as  therein 
alleged,  through  and  by  means  of  the  said  false  and  fraudulent  misrepresentations  of  the 
plaintiff,  and  by  reason  of  the  suppression  and  concealment  as  aforesaid  of  the  premises  so 
suppressed  and  concealed  as  in  the  plea  mentioned,  and  in  ignorance  thereof,  and  not  other- 
wise. 

The  jury  having  found  this  plea  proved,'— Held,  on  motion  for  judgment  non  obstante  reredioto, 
that  the  plea  sufficiently  showed  the  deed  to  be  so  tainted  with  fraud  as  to  be  incapable  of 
being  enforced  in  a  court  of  law ;  and  that  the  plea  might  be  sustained  as  a  general  plea  of 
fraud,  notwithstanding  the  absenco  of  a  direct  averment  that  A.  knew,  at  the  time  he  seduced 
E.,  that  she  was  the  wife  of  B. 

And,  held,  that  it  was  no  answer  to  this  defence,  that  the  plaintiff  was  suing  as  a  trustee,  whose 
cestui  que  trust  was  not  shown  to  have  been  party  to  the  fraud  alleged  on  the  record. 

And,  eemble  (per  Maule,  J.),  that  it  made  no  difference  whether  A.  falsely  asserted  to  be  true 
that  which  he  knew  to  be  false,  or  merely  asserted  that  to  be  true  of  the  truth  or  falsehood  of 
which  he  had  no  knowledge. 

Tab  declaration  stated,  that,  by  indenture,  bearing  date  the  11th  of 
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January,  1844,  between  the  defendant  of  the  first  part,  Emily  Eliza- 
beth, the  wife  of  the  defendant,  of  the  second  part,  and  the  plaintiff 
of  the  third  part,  the  defendant  did,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  the  plaintiff,  his  executors  and  ad- 
ministrators, that  he  the  defendant  would,  during  the  joint  lives  of  him 
the  defendant  and  the  said  Emily  Elizabeth,  his  wife,  pay  to  the  plain- 
tiff his  executors,  administrators,  or  assigns,  the  clear  yearly  sum  of 
59 J.  19*.  6d.,  by  four  equal  quarterly  portions,  on  the  4th  of  February, 
the  4th  of  May,  the  4th  of  August,  and  the  4th  of  November,  in  every 
year :  Breach,  non-payment  of  29i.  19*.  9d.y  in  respect  of  two  quar- 
terly payments  respectively  due  to  the  plaintiff  theretofore,  *and  r*77o 
during  the  lifetime  of  the  said  Emily  Elizabeth,  to  wit,  on  the  ■- 
4th  of  February  and  the  4th  of  May,  1852. 

The  defendant  craved  oyer  of  the  indenture,  and,  after  setting  it 
out, — showing  that  differences  had  existed  between  the  defendant  and 
the  said  Emily  Elizabeth,  his  wife,  and  that  they  had  agreed  to  live 
separate,  and  that  the  annuity  in  question  should  be  paid  by  the  de- 
fendant to  the  plaintiff  as  trustee  for  the  said  Emily  Elizabeth,  for  her 
maintenance, — pleaded,  first,  non  est  factum. 

Secondly,  that  he  the  defendant  was  induced  to  enter  into  and  to 
make  the  said  indenture,  and  to  covenant  as  in  the  declaration  alleged, 
through  and  by  means  of  certain  false  and  fraudulent  misrepresenta- 
tions of  the  plaintiff  by  him  made  to  the  defendant  in  that  behalf,  that 
is  to  say,  by  the  plaintiff,  before  and  at  the  time  of  the  making  of  the 
said  indenture  by  the  defendant,  falsely  and  fraudulently  representing 
to  the  defendant  that  the  said  Emily  Elizabeth  Edmonds,  the  wife  of 
the  defendant,  was  a  person  of  virtuous,  moral,  and  modest  conduct 
and  behaviour,  and  that  the  plaintiff,  who  then  was,  and  still  is,  a  mar- 
ried man,  and  the  father  of  divers,  to  wit,  six  children  lawfully  begotten, 
was  a  person  of  virtuous,  moral,  and  modest  conduct  and  behaviour, 
and  a  fit  and  proper  person  to  act  as  a  trustee  for  and  on  behalf  of  the 
said  Emily  Elizabeth  Edmonds,  for  the  purposes  in  the  said  indenture 
mentioned  and  contained,  and  for  the  defendant  to  covenant  with' as  in 
that  behalf  in  the  declaration  and  the  said  indenture  respectively  men- 
tioned, whereas,  in  truth  and  in  fact,  the  said  Emily  Elizabeth  Ed- 
monds was  not  then  a  person  of  virtuous,  moral,  or  modest  conduct  or 
behaviour,  nor  was  the  plaintiff  then  a  person  of  virtuous,  moral,  or 
modest  conduct  or  behaviour,  or  a  fit  or  proper  person  to  act  as  such 
trustee  for  or  on  behalf  of  the  said  Emily  Elizabeth  Edmonds,  for  the 
purposes  in  the  said  indenture  mentioned  and  contained,  or  for  the 
defendant  to  ^covenant  with  as  in  that  behalf  in  the  declaration  r*77q 
and  in  the  said  indenture  mentioned ;  and  the  plaintiff  had  then  *■ 
treacherously  and  perfidiously  seduced,  corrupted,  and  carnally  known 
the  said  Emily  Elizabeth  Edmonds,  so  then  being  the  wife  of  the  de- 
fendant, and  subsequently  to  the  intermarriage  of  the  said  Emily  Eliza- 
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beth  Edmonds  and  the  defendant,  and  whilst  the  plaintiff  was  a  married 
man,  and  the  father  of  the  said  children  as  aforesaid,  and  before  the 
making  of  the  said  indenture, — which  last-mentioned  facts  the  plaintiff 
before  and  at  the  time  of  the  making  of  the  said  indenture  suppressed  and 
concealed  from  the  defendant ;  and  the  plaintiff  then  so  fraudulently  and 
covinously  induced  and  procured  the  defendant  to  make  the  said  inden- 
ture, in  order  that  he  the  plaintiff  might  seduce  away  the  said  Emily 
Elizabeth  Edmonds  from  the  defendant,  and  might  harbour  and  have 
access  to  her  for  the  purpose  of  having,  continuing,  and  keeping  up  an 
adulterous  and  criminal  intercourse  and  conversation  with  the  said  Emily 
Elizabeth  Edmonds,  so  being  the  wife  of  the  defendant  as  aforesaid ; 
and  that  the  defendant  was  induced  to  enter  into  and  to  make  the  said 
indenture  in  the  declaration  mentioned,  and  to  covenant  as  therein 
alleged,  through  and  by  means  of  the  said  false  and  fraudulent  misrepre- 
sentations of  the  plaintiff,  and  by  reason  of  the  suppression  and  con- 
cealment as  aforesaid  of  the  premises  so  suppressed  and  concealed  aa 
in  this  plea  mentioned,  and  in  ignorance  thereof,  and  not  otherwise, — 
verification. 

Thirdly,  that  the  plaintiff  caused  and  procured  the  defendant  to  make 
the  said  indenture,  and  to  covenant  as  in  the  declaration  mentioned, 
and  the  defendant  was  induced  to  enter  into  and  make  the  said  inden- 
ture, through  and  by  means  of  the  fraud  and  covin  of  the  plaintiff, — 
verification. 

Upon  these  pleas  issue  was  joined. 
*7801  *"^e  cau8e  wa8  tr*e(*  before  Jervis,  C.  J.,  at  the  sittings  at 
J  Westminster  after  last  Michaelmas  Term.  The  facts  stated  in 
the  second  plea  were  proved :  and  it  further  appeared,  that,  in  1845, 
the  defendant  brought  an  action  for  criminal  conversation  with  his  wife 
against  the  now  plaintiff,  in  which  action  the  now  plaintiff  paid  250?. 
damages  under  a  judge's  order ;  and  that,  from  that  time  down  to  the 
period  when  these  two  instalments  became  due,  the  defendant  had  regu- 
larly paid  the  annuity. 

A  verdict  was  entered  for  the  plaintiff  on  the  first  and  third  issues, 
and  for  the  defendant  on  the  second, — leave  being  reserved  to  the  plain- 
tiff to  move  to  enter  up  judgment  for  him  non  obstante  veredicto  on 
the  second  issue,  and  to  the  defendant  to  move  to  enter  a  verdict  for 
him  upon  the  third  issue,  in  the  event  of  the  plaintiff  succeeding  upon 
his  motion. 

E.  James,  accordingly,  in  Hilary  Term  last,  obtained  a  rule  nisi  to 
enter  up  judgment  for  the  plaintiff  non  obstante  veredicto  on  the 
second  issue.  He  submitted  that  the  second  plea  was  no  answer  to  the 
action, — the  plaintiff  being  a  mere  trustee  for  the  wife,  who  was  no 
party  to  the  fraud  alleged  on  the  record.  [Jervis,  C.  J.,  observed  that 
possibly  the  wife  might  have  a  remedy  in  equity :  but  that  it  was  a  very 
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grave  question  whether  the  plaintiff  could,  under  the  circumstances 
disclosed  upon  the  plea,  be  a  successful  suitor  in  a  court  of  law.] 

Montagu  Chamber*,  for  the  defendant,  pursuant  to  the  leave  reserved 
to  him  at  the  trial,  also  moved  to  enter  a  verdict  for  him  on  the  third 
issue.  The  court,  however,  intimated  that  the  point  might  be  made  on 
showing  cause  against  James's  rule. 

Montagu  Chambers  tmiAtherton  now  showed  cause. — The  second  plea 
affords  a  good  defence  to  the  action,  as  *well  on  the  ground  of  r+7o1 
fraud,  as  that  the  whole  transaction  is  so  tainted  with  immoral-  ^ 
ity  that  no  valid  cause  of  action  can  arise  out  of  it.  The  plea  in  sub- 
stance states,  that  the  plaintiff  had  seduced  the  defendant's  wife,  and 
fraudulently  induced  the  defendant,  in  ignorance  of  the  fact  that  his 
wife  was  not  by  law  entitled  to  a  maintenance  from  him,  to  covenant  to 
pay  her  an  annuity,  with  a  view  to  the  keeping  up  his  adulterous  inter- 
course with  her.  The  question  is,  whether  the  court  will  lend  its  aid  to 
sustain  such  a  transaction.  [Maule,  J. — It  is  consistent  with  the  plea, 
that  the  wife  was  penitent,  and  was  desirous  of  withdrawing  herself 
from  her  husband  because  she  felt  herself  unworthy.  Is  she, — who  is 
substantially  the  plaintiff  here, — to  be  deprived  of  the  annuity,  being, 
for  anything  that  appears,  wholly  innocent  of  the  fraud  ?]  The  court 
cannot  sustain  a  deed  which  is  vicious  in  its  concoction,  and  wholly 
without  consideration,  legal  or  moral.  The  misrepresentation  and  con- 
cealment of  facts  within  the  plaintiff's  knowledge,  with  a  view  to  his 
own  advantage,  clearly  is  such  a  degree  of  fraud  as  will  avoid  the 
transaction :  Chitty  on  Contracts,  4th  edit.  p.  589,  5th  edit.  p.  682. 
[Maule,  J. — It  is  difficult  to  say  that  a  man  who  knows  that  another 
man's  wife  has  committed  adultery  is  bound  to  go  and  tell  him.  Such  a 
practice  would  not  conduce  much  to  the  general  peace  of  mankind.] 
The  complaint  here  is,  that  the  plaintiff,  by  fraudulently  representing 
to  the  defendant  that  his  wife  was  chaste,  when  he  himself  had  seduced 
her,  with  a  view  to  the  more  convenient  gratification  of  his  criminal 
passion,  induced  the  defendant  to  agree  to  allow  her  a  separate  main- 
tenance. It  is  said  that  there  is  no  allegation  here  that  the  wife  was 
a  party  to  the  plaintiff's  design  to  continue  the  illicit  intercourse ;  but 
the  law  always  presumes  a  given  state  of  things  to  continue,  until  the 
contrary  is  shown.  [Jervis,  J.  C. — Does  the  plea  allege  that  the 
plaintiff  knew  he  had  seduced  *the  defendant's  wife?]  The  r*7QO 
allegation  that  he  suppressed  and  concealed  the  fact  from  the  L 
defendant,  is  implicitly  an  allegation  that  he  knew  it  himself.  [Maule, 
J. — It  would  have  been  more  clear,  if  the  pleader  had  put  in  the  very 
common  allegation,  "  of  all  which  facts  the  plaintiff  had  notice,"  instead 
of  the  idle  statement  of  his  being  the  father  "  of  divers,  to  wit,  six 
children  lawfully  begotten."]  The  wife's  adultery  relieves  the  husband, 
in  law,  from  the  obligation  of  maintaining  her :  it  authorizes  him  to 
determine  the  agency  of  the  wife.     In  Chitty  on  Contracts,  4th  edit. 
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p.  167,  it  is  said,  that,  "  where  the  wife  is  guilty  of  adultery,  and  either 
elopes  from  her  husband,  or  is  expelled  by  him  from  his  house  on  that 
account ;  or  where  she  is  guilty  of  this  offence  after  being  compelled  by 
his  cruelty  to  leave  him, — see  Hetherington  v.  Graham,  6  Bing.  185 
(E.  C.  L.  R.  vol.  19),  8  M.  &  P.  399,— and  after  he  has  refused  to 
receive  her,  he  is  not  liable  even  for  the  bare  necessaries  of  life  sup- 
plied to  her  during  their  separation,  although  he  do  not,  generally  or 
specially,  prohibit  tradesmen  from  trusting  her, — Morris  v.  Martin, 
Stra.  647,  706 ;  Hardie  v.  Grant,  8  C.  &  P.  512  (E.  C.  L.  R.  vol.  34) ; 
and  although  he  himself  has  likewise  committed  adultery,  and  has  turned 
his  wife  out  of  doors,  and  she  offers  to  return,'9 — Govier  v.  Hancock,  6 
T.  R.  603.  Here,  the  plea  sufficiently  discloses  both  the  fraud  and  the 
criminal  object  the  plaintiff  had  in  view.  And  the  jury  have  found  that 
the  plea  is  true.  [Maule.  J. — Possibly  this  may,  after  verdict,  be  sus- 
tained as  a  general  plea  of  fraud.]  The  defendant  has  leave  to  enter 
the  verdict  on  the  third  plea,  which  is  a  general  plea  of  fraud.  [Maule, 
J. — It  may  be  that  both  may  prevail.  Cbesswell,  J. — If  the  defend- 
ant is  entitled  to  succeed  upon  the  third  plea,  he  is  clearly  entitled  to 
succeed  upon  the  second  plea  also.] 

It  is  said  that  the  record  shows  that  the  plaintiff  is  a  trustee  for  the 

* 7ft 31  w^e>  an(*  ^at  s^e  **  no  Party  to  ^6  *fraud  alleged  in  the  plea. 
-■  That,  however,  clearly  makes  no  difference ;  because  the  sub- 
stantial defence  would  be  equally  a  defence  in  a  court  of  equity,  or  in 
a  court  of  ecclesiastical  jurisdiction.  [Maule,  J.,  referred  to  Gibson 
v.  Winter,  5  B.  &  Ad.  96  (E.  C.  L.  R.  vol<  27),  2  N.  &  M.  737  (E.  C. 
L.  R.  vol.  28),  where  it  was  held,  that  whatever  constitutes  an  answer 
to  the  demand  for  which  an  action  is  brought,  as  against  the  plaintiff 
on  the  record,  is  a  bar  to  the  action,  although  brought  for  the  benefit 
of  others  who  have  no  mode  of  enforcing  their  claim  except  by  suing  in 
the  name  of  the  plaintiff.]  A  court  of  equity  has  powers  infinitely 
larger  than  those  of  a  court  of  law.  The  power  of  the  court  of  law 
ends  with  the  enforcement  of  the  contract  between  the  parties.  A 
court  of  equity  can  go  further,  and  trace  the  fund  to  its  ultimate  desti- 
nation. The  fiduciary  relation  between  the  trustee  and  the  cestui  qui 
trust,  can  have  no  operation  upon  the  judgment  of  the  court. 

Edwin  James  and  Hawkins,  who  were  to  have  supported  the  rule, 
were  unavoidably  absent ;  but  the  Lord  Chief  Justice  observed  that  no 
injustice  would  be  done  by  disposing  of  the  rule  without  hearing  them, 
seeing  that  they  must  have  felt  that  they  could  not  answer  the  objec- 
tions. 

Jervis,  G.  J. — I  am  of  opinion  that  this  rule  which  seeks  to  enter 
judgment  for  the  plaintiff  non  obstante  veredicto  on  the  second  plea, 
or  for  a  new  trial,  should  be  discharged.  Without  discussing  some  of 
the  matters  which  have  been  urged  before  us,  I  think  the  second  plea 
may  be  supported  on  the  general  ground  that  it  amounts  substantially 
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to  a  plea  of  fraud :  it  states,  that,  before  and  at  the  time  of  the  making 
of  the  indenture,  the  plaintiff  fraudulently  represented  to  the  defendant 
that  his,  the  defendant's,  wife  was  a  person  of  virtuous,  moral,  and 
modest  conduct  and  behaviour,  whereas  in  *truth  she  was  not  so,  r*7o , 
and  that,  by  means  of  this  fraudulent  representation,  the  defend-  *■ 
ant  was  induced  to  execute  the  deed.  If  his  wife's  infidelity  had  been 
known  to  the  defendant,  it  cannot  be  supposed  he  would  have  entered 
into  a  liability  for  her  maintenance,  from  which  the  law  would  have 
relieved  him.  I  think  therefore  this  fraudulent  representation  or  con* 
cealment  by  the  plaintiff  of  a  material  fact, — the  jury  having  found  the 
plea  to  have  been  proved, — amounts  to  such  a  degree  of  fraud  as  will 
avoid  the  transaction.  I  also  think  the  defendant  is  entitled  to  have  a 
verdict  entered  for  him  on  the  third  plea ;  and  that  will  relieve  the 
defendant  from  any  technical  difficulties  which  may  arise  upon  the 
second  plea.  The  third  plea,  which  is  a  general  plea  of  fraud,  may  be 
well  sustained,  because,  if  there  had  been  criminal  intercourse  between 
the  plaintiff  and  the  defendant's  wife  before  the  separation,  and  the 
plaintiff  at  the  time  of  such  intercourse  knew  that  she  was  the  defend- 
ant's wife,  and  concealed  her  criminality  from  the  defendant,  with  a 
view  to  induce  him  to  execute  the  deed, — all  which  the  jury  must  be 
assumed  to  have  found, — that  was  such  a  suppression  of  a  material  fact 
as  will  support  a  general  plea  of  fraud.  And,  after  verdict,  we  may 
assume  any  state  of  circumstances  that  would  avoid  the  deed.  I  think 
there  was  abundant  proof  of  fraud. 

As  to  the  objection  urged  by  the  plaintiff's  counsel  on  moving  for 
the  rule,  that  the  plaintiff  is  a  trustee  only,  and  that  the  cestui  qui  trust 
does  not  appear  by  this  record  to  have  been  any  party  to  the  fraud, 
I  think  the  case  of  Gibson  v.  Winter  affords  a  sufficient  answer.  A 
court  of  law  can  only  look  to  the  legal  rights  of  the  litigant  parties. 
The  plaintiff  is  suing  upon  a  covenant  which  he  has  by  means  of  a  fraud 
induced  the  defendant  to  enter  into  with  him. 

I  cannot  help  saying  that  I  somewhat  distrust  my  ^judgment  r*7fte 
in  this  case.     It  was  impossible  to  avoid  having  one's  feelings  *- 
enlisted  in  favour  of  the  defendant.    This  is  one  of  the  most  scan- 
dalous cases  I  ever  met  with. 

Maule,  J. — I  agree  entirely  with  the  judgment  of  my  Lord  Chief 
Justice.  It  seems  to  me  that  the  second  plea  may  be  sustained,  and 
that  it  furnishes  a  good  defence  to  the  action.  It  states  that  the 
defendant  was  induced  to  enter  into  and  make  the  said  indenture,  and 
to  covenant  as  in  the  declaration  mentioned,  through  and  by  means  of 
certain  false  and  fraudulent  misrepresentations  of  the  plaintiff  by  him 
made  to  the  defendant  in  that  behalf, — that  is  to  say,  &c. :  it  then  goes 
on  to  state,  that  the  plaintiff,  before  and  at  the  time  of  the  making  of 
the  indenture,  falsely  and  fraudulently  represented  that  the  defend- 
ant's wife  was  a  virtuous  and  modest  person,  whereas  in  fact  she  was 

vol.  xin.— 64  2U 
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otherwise ;  and  that  the  plaintiff  had  then  (that  is,  before  and  at  the 
time  of  the  making  of  the  indenture)  seduced  the  defendant's  wife,  and, 
suppressing  and  concealing  that  fact,  induced  the  defendant  to  make 
the  indenture,  in  furtherance  of  his  own  criminal  intentions :  the  plea 
then  concludes  with  an  allegation  that  the  defendant  was  induced  to 
enter  into  and  to  make  the  indenture  in  the  declaration  mentioned,  and 
to  covenant  as  therein  alleged,  through  and  by  means  of  the  said  false 
and  fraudulent  misrepresentations  of  the  plaintiff,  and  by  reason  of  the 
suppression  and  concealment  as  aforesaid  of  the  premises  so  suppressed 
and  concealed  as  in  the  plea  mentioned,  and  in  ignorance  thereof.  The 
pleader,  although  he  has,  besides  these  things,  stated  matters  which 
are  perfectly  idle  and  irrelevant,  has  omitted  the  material  and  obvious 
averment  that  the  plaintiff,  at  the  time  he  so  induced  the  defendant  to 
execute  the  deed,  knew  the  defendant's  wife  to  be  unchaste,  or  that  he 
*7ftfil  *8e(*uce<*  her  w^k  knowledge  that  she  was  the  defendant's  wife. 

-*  To  sustain  the  plea,  however,  such  as  it  is,  there  must  have  been 
evidence  before  the  jury,  that  the  defendant  was  induced  to  execute  the 
deed,  by  some  false  and  fraudulent  representation  on  the  part  of  the 
plaintiff;  for,  if  none  were  proved,  the  Lord  Chief  Justice  must  have 
told  the  jury  that  they  must  find  for  the  plaintiff.  I  do  not  say  that  it 
would  be  necessary,  to  constitute  such  a  fraud  as  would  avoid  the  deed, 
— to  make  the  plea  good  on  special  demurrer, — that  it  should  in  terms 
allege  that  the  plaintiff  knew  at  the  time  he  made  the  representations 
that  the  defendant's  wife  was  unchaste :  because  I  conceive,  that,  if  a 
man,  having  no  knowledge  whatever  on  the  subject,  takes  upon  himself 
to  represent  a  certain  state  of  facts  to  exist,  he  does  so  at  his  peril ; 
and,  if  it  be  done  either  with  a  view  to  secure  some  benefit  to  himself, 
or  to  deceive  a  third  person,  he  is  in  law  guilty  of  a  fraud,  for,  he  takes 
upon  himself  to  warrant  his  own  belief  of  the  truth  of  that  which  he  so 
asserts.  Although  the  person  making  the  representation  may  have  no 
knowledge  of  its  falsehood,  the  representation  may  still  have  been 
fraudulently  made.  It  may  be  that  that  kind  of  fraud  was  proved  in 
this  case ;  and  that  is  sufficient  to  sustain  this  verdict.  I  think  the 
plea  is  to  be  taken  as  practically  alleging  fraud  in  such  a  way  as  to 
compel  the  court  to  assume  that  there  was  proof  at  the  trial  of  a  false 
and  fraudulent  assertion  made  by  the  plaintiff  for  the  purpose  of 
inducing  the  defendant  to  execute  the  deed :  and  that  could  not  but 
taint  the  deed  with  crimen  falsi.  I  therefore  think  that  the  second 
plea, — which  has  been  proved  to  the  satisfaction  of  the  jury, — cannot, 
after  verdict,  be  understood  in  any  sense  which  is  consistent  with  the 
plaintiff's  right  to  maintain  the  action.  As  to  the  third  plea, — there 
is  no  doubt  there  was  proof  of  gross  fraud  on  the  part  of  the  plaintiff; 
♦7871  an(^  as  ^e  Pontiff  has  not  ^thought  fit  to  question  the  validity 

J  of  the  plea  by  a  demurrer,  the  defendant  is  entitled  to  a  verdict 
on  that  plea  also.     The  rule  for  judgment  non  obstante  veredicto  on 
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the  second  issue  will  therefore  be  discharged,  and  the  rule  absolute  to 
enter  a  verdict  for  the  defendant  upon  the  third  issue. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.  Having  suffi- 
ciently intimated  the  view  I  took,  in  the  course  of  the  argument,  it  is 
enough  for  me  to  say,  that,  striking  out  the  allegations  which  appear  to 
be  immaterial,  enough  remains  upon  the  third  plea  to  constitute  a  good 
defence  on  the  ground  of  fraud. 

Talfourd,  J. — I  entirely  concur  with  the  rest  of  the  court,  for  the 
reasons  given  by  my  Lord  and  my  Brother  Maule. 

Rule  discharged.(a) 

(a)  See  Feret  v.  Hill,  post.  Trinity  Term,  1854. 


SHEEHY  v.  THE  PROFESSIONAL  LIFE-ASSURANCE  COM- 

PANT.    June!. 

To  a  declaration  upon  a  judgment  obtained  in  one  of  the  enperior  courts  in  Ireland,  against  an 
incorporated  company  in  England,  the  defendants  pleaded, — that  they  were  not  served  with 
any  summons  or  process  issning  out  of  the  Irish  court,  in  the  action  in  which  the  judgment 
was  obtained,  and  that  the  plaintiffs,  irregularly,  and  behind  the  back*  of  the  defendant;  caused 
an  appearance  to  be  entered  for  the  defendants  in  that  action,  and  thereby  obtained  the  judg- 
ment, when  the  defendants  were  not  within  the  jurisdiction  of  the  said  court,  and  had  not 
been  served  with  any  summons  or  other  process  to  appear  to  the  action  : — 

Held,  that  the  plea  was  bad,  inasmuch  as  it  did  not  distinctly  allege  that  the  defendants  did 
not  know  of  the  summons  in  the  Irish  court,  or  that  they  did  not  appear  thereto. 

Quare,  as  to  the  mode  of  service  upon  a  corporation,  under  the  Irish  uniformity  of  process  act, 
13  &  14  Vict  c.  18,  ss.  8,  9  ? 

After  judgment  for  the  plaintiff  on  a  demurrer  to  a  surrejoinder,  on  the  ground  that  the  plea 
was  bad, — the  court  declined,  at  the  plaintiff's  instance,  to  rescind  a  judge's  order  allowing  the 
defendants  to  traverse  and  demur  to  the  surrejoinder,  under  the  80th  section  of  the  common 
law  procedure  act,  15  k  16  Viet  o.  70. 

Debt.  The  declaration  stated,  that,  on  the  16th  of  *Febru-  rr*iroo 
ary,  1852,  the  plaintiff,  in  the  Court  of  Queen's  Bench  in  Ireland,  "• 
recovered  against  the  defendants  the  sum  of  768?.,  adjudged  to  be  due 
from  them  to  the  plaintiff,  and  also  27?.  13*.  lid.  for  damages  for  the 
detention  thereof,  also  for  his  costs  and  charges  in  his  suit  in  that  behalf 
expended,  &c. ;  and  that,  on  the  21st  of  February,  1852,  the  Court  of 
Queen's  Bench  in  Ireland,  by  a  certain  order  and  decree  then  by  them 
duly  made,  did  further  award  and  adjudge  unto  the  plaintiff,  in  a  certain 
proceeding  then  taken  by  the  defendants  before  the  said  court,  and  in 
the  said  suit  upon  the  said  judgment,  the  sum  of  12?.  1*.  Id.  to  be  paid 
by  the  defendants  to  the  plaintiff  for  his  costs  and  charges  by  him  in 
such  suit  in  that  behalf  further  expended,  &c.  The  declaration  also 
claimed  50?.  for  interest. 

To  the  first  count  the  defendants  pleaded,  secondly,  that  they  were 
not  at  any  time  served  with  any  summons  or  process  issuing  out  of  the 
said  Court  of  Queen's  Bench  in  Ireland  at  the  suit  of  the  plaintiff  in  the 
action  in  which  the  said  judgment  in  that  court  mentioned  was  obtained, 
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and  that  the  plaintiff  irregularly,  behind  the  back  of  the  defendants, 
caused  an  appearance  to  be  entered  for  the  defendants  in  the  said  action, 
and  thereby  obtained  the  said  judgment  therein  when  the  defendants 
were  not  within  the  jurisdiction  of  the  said  court,  and  had  not  been 
served  with  any  summons  or  other  process  to  appear  to  the  said  action 
in  which  the  said  judgment  was  so  obtained  as  aforesaid. 

Replication, — that  the  said  action  in  which  the  said  judgment  and 
decree  were  respectively  obtained,  was  commenced  in  the  said  court,  the 
said  court  being  one  of  the  superior  courts  of  common  law  in  Ireland, 
after  the  making  and  coming  into  force  of  a  certain  act  of  parliament 
passed  in  the  13th  year  of  the  reign  of  our  Lady  the  Queen,  entitled 
"An  act  for  the  regulation  of  process  and  practice  in  the  superior  courts 
*78Q1  °^  common  'aw  **n  Ireland,"  and  that  the  said  action  was  duly 

J  commenced  by  writ  of  summons,  and  in  every  respect  according 
to  the  said  statute,  and  that,  after  the  issuing  of  the  said  writ,  .and 
whilst  it  was  in  force,  it  was  made  to  appear  by  affidavit,  to  the  satisfac- 
tion of  the  said  court  wherein  the  said  judgment  was  obtained,  that  the 
defendants  had  not  been  personally  served  with  the  writ  of  summons 
issued  in  the  said  action,  but  that  the  defendants  then  resided  out  of  the 
jurisdiction  of  the  court,  and  could  be  properly  served  through  or  upon 
a  certain  agent  or  representative  of  the  defendants  within  such  jurisdic- 
tion ;  that  thereupon  the  said  court,  to  wit,  on  the  16th  of  January, 
1852,  did  order  that  the  writ  of  summons  in  the  said  action  should  be 
served  by  delivering  the  same,  together  with  a  true  copy  of  the  said 
order,  unto,  and  by  leaving  the  same  with,  one  J.  W.  Ramsay,  therein 
described  as  agent  in  Dublin  of  the  defendants,  and  also  by  delivering 
true  copies  of  the  said  order  and  the  said  writ  in  a  letter  in  and  through 
the  general  post-office,  directed  to  the  London  agents  of  the  defendants; 
that  the  plaintiff  thereupon  then  in  all  things  complied  with  the  said 
order,  and  effected  service  of  the  said  writ  as  thereby  directed,  and 
afterwards,  on  the  day  and  year  aforesaid,  upon  due  proof  of  such  sub- 
stituted service  as  aforesaid  by  affidavit,  the  plaintiff,  in  pursuance  of 
such  order,  in  default  of  appearance  by  such  defendants  in  due  time, 
entered  an  appearance  for  the  defendants  under  and  by  virtue  of  the 
said  statute,  and  proceeded  thereon  in  the  said  action  as  if  the  defend- 
ants had  entered  their  appearance ;  that  afterwards,  on  the  4th  of  Febru- 
ary, 1852,  the  plaintiff  filed  his  declaration  in  such  action,  and  thereupon 
afterwards,  on  the  day  and  year  in  the  declaration  mentioned  in  that 
behalf,  in  default  of  plea,  the  said  judgment  was  obtained  as  therein 
alleged ;  and  that  afterwards  an  application  was  made  on  behalf  of  the 
*7Q01  defendants,  by  attorney  and  counsel,  in  the  said  court,  *and  the 

**  said  court  was  then,  on  behalf  of  the  defendants,  moved  to  set 
aside  the  said  appearance  and  declaration  filed  in  the  said  action,  and  all 
subsequent  proceedings  thereon,  and,  on  hearing  the  said  motion,  and 
counsel  on  behalf  of  the  plaintiff  and  defendants,  it  was  ordered  by  the 
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said  court  that  the  said  motion  should  be,  and  the  same  then  was, 
refused. 

Rejoinder, — that  the  defendants  are,  and  were  at  the  time  of  the  com- 
mencement of  the  said  action  in  the  said  court  in  Ireland,  a  corporation 
&ggreg&te,  within  the 'true  intent  and  meaning  of  the  said  statute  in  the 
replication  mentioned,  and  that  they  had  not,  before  or  at  the  time  of 
the  commencement  of  the  said  action,  any  clerk,  treasurer,  or  secretary, 
within  the  jurisdiction  of  the  said  court,  nor  any  known  and  responsible 
officer  or  agent,  or  any  agent,  representative,  or  manager  of  their  real 
or  personal  estate,  within  the  jurisdiction  of  the  said  court ;  and  that 
they  the  defendants  could  not  have  been,  and  were  not,  properly  served 
with  the  said  writ  of  summons  through  or  upon  any  agent  or  repre- 
sentative of  the  defendants  within  the  jurisdiction  of  the  said  court ;  and 
that  the  plaintiff  caused  and  procured  the  said  order  to  be  made  for 
service  of  the  said  writ  of  summons  on  the  said  J.  W.  Ramsay,  by 
falsely  representing  to  the  said  court  that  the  said  J.  W.  Ramsay  was 
the  agent  of  the  defendants  within  the  meaning  of  the  said  statute, 
whereas  in  truth  and  in  fact  he  was  not  such  agent. 

Surrejoinder, — that  the  said  company,  the  defendants,  had,  at  the 
time  of  the  commencement  of  the  said  action  in  the  said  Court  of 
Queen's  Bench  in  Ireland,  an  agent  within  the  jurisdiction  of  the  said 
court,  and  that  he  the  plaintiff  did  not  cause  or  procure  the  said  order 
of  the  said  Court  of  Queen's  Bench  in  Ireland,  in  the  replication  and 
rejoinder  mentioned,  to  be  made,  by  falsely  representing  that  the  said 
J.  W.  Ramsay  was  the  agent  of  the  "defendants  within  the  r4c7q1 
meaning  of  the  said  statute,  because  he  the  plaintiff  said,  that,  *- 
at  the  time  of  the  suing  out  and  serving  of  the  said  writ  of  summons 
in  the  said  action  as  in  the  replication  mentioned,  the  said  J.  W.  Ram- 
say was  an  agent  of  the  defendants  within  the  jurisdiction  of  the  said 
court,  that  is  to  say,  in  the  city  of  Dublin ;  that  the  affidavit  by  which 
it  was  made  to  appear  to  the  satisfaction  of  the  said  court  that  the 
defendants  could  be  properly  served  with  the  said  writ,  through  or 
upon  an  agent  of  the  defendants  within  the  jurisdiction  of  the  said 
court,  was  an  affidavit  of  one  Bernard  Egan,  duly  made  and  sworn  in 
the  said  court  in  the  said  action,  and  duly  filed  in  the  said  court  on  the 
15th  of  January,  1852,  in  which  said  affidavit  was  set  forth  and  recited, 
and  it  was  sworn  and  represented  to  the  court,  that  he  the  said 
Bernard  Egan  had,  on  the  day  and  year  aforesaid,  served  the  Pro- 
fessional Life-Assurance  Company  of  London  (meaning  the  defendants, 
being  such  incorporated  company  as  in  the  rejoinder  mentioned),  with 
the  original  writ  of  summons  in  the  said  action,  by  delivering  unto  and 
leaving  with  the  said  J.  W.  Ramsay,  the  agent  for  the  said  company  in 
the  city  of  Dublin,  in  person,  at  his  office  No.  103,  Abbey  Street,  in 
the  city  of  Dublin,  a  true  copy  of  the  said  original  writ,  and  that  he 
the  said  Bernard  Egan  had  desired  him  to  send  the  said  copy  so  served 
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to  the  office  of  the  said  company  in  London,  and  that  he  the  said 
Bernard  Egan  at  the  same  time  showed  him  the  said  J.  W.  Ramsay  the 
said  original  writ  of  summons,  and  told  him  the  true  intent,  nature,  and 
meaning  thereof;  that  the  said  affidavit,  being  so  sworn  and  filed  in  the 
said  court,  was  afterwards,  on  the  16th  of  January,  1852,  read  to  the 
said  court  by  counsel  on  behalf  of  the  plaintiff  in  the  said  action,  and 
that  afterwards,  on  the  said  day  and  year,  the  said  court,  on  hearing 
such  affidavit  read,  did  make  such  order  as  in  the  replication  in  that 
*7Q21  behalf  alleged,  and  which  said  *order  was  in  the  terms  following, 
-■  that  is  to  say, — "  On  motion  of  Mr.  Synan,  of  counsel  for  the 
plaintiff,  and  on  hearing  affidavit  of  Bernard  Egan  read,  it  is  ordered 
that  service  of  the  writ  of  summons  upon  the  defendants  in  this  cause, 
by  delivering  a  true  copy  thereof,  together  with  a  true  copy  of  this 
order,  unto,  and  leaving  the  same  with,  J.  W.  Ramsay,  the  Dublin 
agent,  and  also  by  enclosing  similar  copies  in  a  letter  through  the 
general  post-office,  directed  to  the  London  agent,  be  deemed  good 
service  of  the  said  writ  upon  the  said  company ;"  that  the  said  J.  W. 
Ramsay  in  the  said  order  mentioned  was  and  is  the  same  J.  W.  Ramsay 
in  the  said  replication  and  rejoinder  respectively  referred  to,  and 
hereinbefore  and  in  the  said  affidavit  also  referred  to ;  and  that  he  the 
plaintiff  no  otherwise  caused  or  procured  the  said  order  to  be  made  than 
as  aforesaid,  and  that  he  made  or  caused  to  be  made  no  false  represen- 
tation to  the  said  court  as  in  the  rejoinder  alleged,  nor,  save  as  afore- 
said, any  representation  whatever  in  that  behalf;  and  that  the  contents 
of  the  said  affidavit  in  that  behalf  were  in  fact  true. 

The  defendants  joined  issue  on  the  surrejoinder,  and  also  demurred 
generally  thereto, — the  ground  of  demurrer  stated,  being, — "  that  the 
surrejoinder  neither  traverses  nor  confesses,  and  avoids  the  rejoinder ; 
that,  the  defendants  being  a  corporation  aggregate,  the  writ  of  summons 
could  not  properly  have  been  served  on  an  agent,  the  8th  section  of 
the  statute  requiring  the  service  to  be  on  the  mayor  or  other  head 
officer,  town-clerk,  clerk,  treasurer,  or  secretary,  or  at  least  it  should 
have  been  alleged  that  the  agent  was  a  known  and  responsible  agent 
of  the  defendants,  or  an  agent  of  their  real  and  personal  estate,  or 
an  agent  within  the  true  intent  and  meaning  of  the  statute." 
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Byle%,  Serjt.  (with  whom  was  Hoggins),  in  support  *of  the 


demurrer. (a)  The  plaintiff  declares  upon  a  judgment  obtained 
against  the  defendants,  in  the  Court  of  Queen's  Bench  in  Ireland. 
The  defendants  plead  that  they  were  not  at  any  time  served  with  any 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants,  were,— "That  the  sur- 
rejoinder neither  traverses  nor  confesses  and  avoids  the  rejoinder;  that  the  defendant*  being  a 
corporation  aggregate,  the  writ  of  summons  could  not  properly  have  been  serred  on  an  agent, 
the  8th  section  of  the  statute  requiring  the  service  to  be  on  the  mayor  or  other  head  officer, 
town-clerk,  clerk,  treasurer,  or  secretary,  or  at  least  it  should  have  been  alleged  that  the  agent 
was  a  known  and  responsible  agent  of  the  defendants,  or  an  agent  of  the  real  and  personal 
estate,  or  an  agent  within  the  true  intent  and  meaning  of  the  statute." 
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summons  or  process  issuing  out  of  that  court  at  the  suit  of  the  plaintiff 
in  the  action  in  which  the  judgment  was  obtained ;  and  that  the  plain- 
tiff irregularly,  behind  the  back  of  the  defendants,  caused  an  appear- 
ance to  be  entered  for  the  defendants  in  that  action,  and  thereby 
obtained  the  said  judgment  therein  when  the  defendants  were  not  within 
the  jurisdiction  of  the  said  court,  and  had  not  been  served  with  any 
summons  or  other  process  to  appear  to  the  said  action.  [Maule,  J. — 
What  are  we  to  understand  by  the  allegation  that  the  appearance  was 
entered  "  behind  the  back  of  the  defendants  ?"]  Tbe  expression,  no 
doubt,  is  somewhat  loose  and  untechnical ;  but  it  is  not  without  high 
authority  to  warrant  it ;  for,  in  Ferguson  v.  Mahon,  11  Ad.  &  E.  179 
(E.  C.  L.  R.  vol.  39),  3  P.  &  D.  143,  which  was  an  action  of  debt  upon 
an  Irish  judgment,  Lord  Denman,  in  delivering  the  judgment  of  the 
Court  of  Queen's  Bench,  says, — "  The  defendant  pleads  that  he  was 
never  arrested  nor  served,  nor  had  at  any  time  notice  of  any  process  at 
the  suit  of  the  plaintiff,  for  the  cause  of  action  upon  which  the  judg- 
ment was  recovered,  and  that  he  had  never  appeared  thereto.  The 
judgment,  therefore,  appears  upon  the  plea  to  have  been  obtained 
*behind  the  back  of  the  defendant."  [Maule,  J. — I  can  readily  r+»QA 
understand  the  use  of  a  metaphorical  expression  like  that  in  a  *■ 
judgment  of  the  Court  of  Queen's  Bench :  but,  have  you  any  instance 
of  its  being  used  in  a  plea  ?  It  is  not  an  uncommon  thing  to  say  that 
the  plaintiff,  or  defendant,  has  not  a  leg  to  stand  on ;  but  I  apprehend 
that  sort  of  language  would  not  do  in  pleading.]  The  expression  here 
used  means,  in  the  absence  of  notice,  or  without  the  defendant's  know- 
ledge. [Maule,  J. — Many  things  may  be  done  behind  a  man's  back, 
of  which  he  has  notwithstanding  perfect  cognisance.]  There  is  no  rule 
of  law  to  prohibit  the  use  of  figurative  language,  especially  where  the 
other  side  has  pleaded  over,  and  the  words  used  are  capable  of  being 
read  in  a  sense  which  will  make  them  intelligible.  [Maule,  J. — I  can- 
not help  thinking,  that,  if  the  fact  would  have  warranted  it,  the  pleader 
would  have  alleged  distinctly  that  the  judgment  was  signed  without 
notice  of  the  process  to  the  defendants.  Besides,  can  we  take  notice 
that  a  judgment  irregularly  obtained  in  the  Court  of  Queen's  Bench  in 
Ireland  is  bad  ?    Irregularity  may  be  cured.] 

The  replication  states,  that,  the  defendants  being  out  of  the  jurisdic- 
tion of  the  court  in  which  the  proceedings  were  pending,  an  order  was 
obtained  for  substituted  service  of  the  process,  pursuant  to  the  act  for 
the  regulation  of  process  and  practice  in  the  superior  courts  of  common 
law  in  Ireland,  13  &  14  Vict,  c  18,  ss.  8,  9.  The  8th  section  enacts, 
« that  every  writ  of  summons  issued  against  a  corporation  aggregate 
may  be  served  personally  upon  the  mayor  or  other  head  officer,  or  on 
the  town-clerk,  clerk,  treasurer,  or  secretary  of  such  corporation;" 
"and  every  such  writ  issued  against  any  other  incorporated  body 
having  a  known  and  responsible  officer  or  agent,  may  be  served  per- 
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sonally  on  such  officer  or  agent ;  and,  if  any  such  defendants  shall  not 
appear,  according  to  the  exigency  of  such  writ,  in  due  time  after  such 
*7Q*n  *sery*ce  thereof  as  herein  authorized,  in  such  case,  upon  affidavit 

J  made  as  hereinafter  provided,  it  shall  and  may  be  lawful  for  the 
plaintiff  to  enter  an  appearance  for  such  defendants,  and  to  proceed 
thereon  as  if  such  defendants  had  entered  their  appearance,  any  law  or 
usage  to  the  contrary  notwithstanding :  Provided  always,  that,  in  all 
such  cases,  a  sufficient  notice  of  the  issuing  of  the  writ  shall  be  given 
in  the  Dublin  Oazette,  and  in  one  of  the  local  newspapers  of  the  county, 
city,  or  district  in  which  the  defendant  or  defendants,  or  the  officer  or 
agent  to  be  served,  shall  reside ;  the  days  for  appearance  to  run  in  such 
cases  from  the  day  of  the  publication  of  such  notice  in  gazette  or  news- 
paper, whichever  shall  be  the  latest."  And  the  9th  section  enacts, 
« that,  in  case  it  shall  be  made  appear  by  affidavit  to  the  satisfaction 
of  the  court  in  which  the  appearance  to  process  should  be  made,  or,  in 
vacation,  of  any  judge  of  either  of  the  said  courts,  that  any  defendant 
has  not  been  personally  served  with  any  writ  of  summons,  and  has  not 
according  to  the  exigency  thereof  appeared  to  the  action,  and  that  due 
and  proper  means  were  used  to  serve  such  writ,  or  that  such  defendant 
resides  out  of  the  jurisdiction  of  the  court,  and  can  be  properly  served 
through  or  upon  any  agent  or  representative,  or  any  manager  of  the 
real  or  personal  estate  of  such  defendant,  within  such  jurisdiction,  or 
has  removed  to  avoid  service,  or  any  other  good  and  sufficient  grounds, 
it  shall  be  lawful  for  such  court  or  judge  to  authorize  such  substitution 
of  service,  through  the  post-office,  or.  in  such  manner,  and  with  such 
extension  of  time  for  service  and  appearance,  as  to  them  or  him  shall 
seem  fit ;  and,  upon  due  proof  of  such  substituted  service,  by  affidavit, 
it  shall  and  may  be  lawful  for  the  plaintiff,  in  default  of  appearance  by 
such  defendant  in  due  time,  to  enter  an  appearance  for  such  defendant, 
and  to  proceed  thereon  as  if  such  defendant  had  entered  his,  her,  or 
*7Qfil  t^ie^r  aPPearance>  any  usage  or  law  to  the  contrary  *notwith- 

J  standing."  The  replication  traverses  the  fact  of  Ramsay  being 
the  agent  of  the  defendants :  and  it  is  nowhere  alleged  on  the  record 
that  he  was  a  «  known  and  responsible  agent"  of  the  defendants  within 
the  meaning  of  the  statute.  [Jkrvis,  C.  J. — To  whom,  or  to  how 
many  persons,  must  he  be  known  ?  and,  to  whom  is  he  to  be  respon- 
sible?] Generally  known  and  reputed,  and  responsible  to  the  com- 
pany. This  person  may  have  been  an  agent  for  a  limited  purpose  only, 
and  not  for  the  purpose  of  charging  the  company  with  process.  The 
9th  section  of  the  13  &  14  Vict.  c.  18,  does  not  apply  to  corporations. 
Willes  (with  whom  was  Finlason),  contriL(a) — The  statute  13  &  14 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were, — "That  the  plea  and 
the  rejoinder  are  bad,  for  not  alleging  that  the  defendants  had  no  notice  of  the  process ;  that  the 
plea  is  bad,  for  not  aUeging  that  the  defendants  were  not  within  the  jurisdiction  of  the  court  in 
Ireland  at  the  time  of  the  commencement  of  the  action ;  that  the  rejoinder  is  bad,  because  it 
does  not  allege  that  the  defendants  had  no  agent  within  the  jurisdiction,  the  allegation  that  they 
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Vict.  c.  18,  was  passed  with  reference  to  a  known  practice  in  Ireland : 
it  was  never  intended  to  deprive  the  courts  of  a  jurisdiction  which  they 
already  possessed.  There  are  numerous  instances  of  substituted  ser- 
vice before  that  act,  under  the  authority  of  the  43  G.  3,  c.  53,(a)  in 
actions  against  insurance  companies  "carrying  on  their  business  r*7Q7 
in  Ireland  by  means  of  agents :  see  Maloney  v.  Tullock,  1  Jones  *- 
(Irish  Exch.),  114 ;  Phelan  v.  Johnson,  7  Irish  Law  Rep.  527.  In  the 
former  of  these  cases,  upon  a  motion  to  make  absolute  a  conditional 
order  to  substitute  service  of  a  capias  ad  respondendum  upon  the  agent 
with  whom  the  insurance  had  been  negotiated,  and  upon  the  law  agent 
of  the  company,  both  of  whom  were  resident  in  Ireland,  Mr.  Baron 
Pennefather  said :  « If  this  were  res  integra,  I  should  not  decide  it, 
sitting  alone :  but  this  court,  after  full  consideration  of  all  the  cases, 
came  to  a  very  clear  opinion  that  such  an  application  as  the  present 
ought  to  be  granted ;  and  that  the  holding  open  an  office  in  this  coun- 
try by  an  insurance  company,  where,  in  point  of  fact,  the  contract  is 
made,  though  the  instrument  may  be  fully  completed  in  London, (6)  is 
an  undertaking  on  the  part  of  the  company  that  their  office  is  to  be 
considered  their  residence,  not  only  for  the  purpose  of  receiving  the 
premiums,  but  also  of  enforcing  the  contract.  On  these  grounds,  the 
court  substituted  the  service,  considering  that  the  company  had  adopted 
this  country,  not  only  as  the  place  for  entering  into  the  contract,  but 
also  for  the  purposes  of  trial.  We  remain  of  that  opinion ;  and  there- 
fore I  have  no  hesitation  in  following  the  practice  of  the  court,  and 
substituting  the  service  in  the  present  instance."  The  reasons  upon 
which  that  "practice  is  founded,  are  very  fully  discussed  by  Chief'  r*»og 
Baron  Brady  in  Phelan  v.  Johnson.  Matters  so  standing,  the  L 
legislature  passed  the  13  &  14  Vict.  c.  18.  It  is  said  that  the  8th  sec- 
tion of  that  act  does  not  apply  to  corporations :  but  the  interpretation 
clause,  s.  51,  enacts  "  that  the  words  <  party  and  person'  shall  extend 
to  and  include  any  corporation  or  other  public  body ;  and  that  any 
words  importing  the  singular  number  or  the  masculine  gender  only, 
shall  be  understood  to  include  several  matters  as  well  as  one  matter, 

could  not  be  properly  served  through  or  upon  any  agent*  being  merely  a  conclusion  or  assump- 
tion of  matter  of  law,  it  having  already  been  alleged  that  the  court  were  satisfied  upon  that 
point,  and  the  sole  question  being  whether  they  had  any  agent  in  the  jurisdiction,  as  a  matter 
of  (act ;  that  the  plea  is  bad  in  substance,  for  that  no  matter  of  fact  can  be  averred  against  a 
roeord ;  that  the  plea  admits  the  judgment  to  be  a  subsisting  record,  and  that  the  defendants  can- 
not  be  admitted  to  impeach  its  regularity;  and  that  the  plea  is  bad  for  not  alleging  that  the 
defendants  never  appeared  nor  received  declaration. 

(a)  That  statute  is  intituled  M  An  act  to  render  the  process  of  His  Majesty's  Court  of  King's 
Bench,  Common  Pleas,  and  Exchequer,  in  personal  actions  in  Ireland,  more  beneficial,"  Ac. : 
and  the  8th  section  provides  and  enacts,  "that,  whenever  it  appears  to  the  court  out  of  which 
the  process  issues,  that  aU  due  diligence  has  been  used  to  have  the  process  of  the  court  person- 
ally served,  yet  thst,  under  the  special  circumstances  of  the  case  appearing  to  the  court  by  the 
affidavit  of  the  plaintiff  or  hie  attorney,  or  the  attorney  employed  for  the  purpose  of  having  the 
process  personally  served,  that  it  was  impossible  to  procure  personal  service,  that  then  and  in 
such  case  it  shall  and  may  be  lawful  for  tho  court  out  of  which  the  process  issues,  to  substitute 
such  other  kind  of  service  as  to  them  shall  seem  fit" 

(6)  The  policy  had  been  signed  by  three  directors  in  London. 

vol.  xm.— 65 
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and  several  persons  as  well  as  one  person,  and  females  as  well  as  males, 
and  bodies  corporate  as  well  as  individuals,  unless  it  be  otherwise  pro- 
vided, or  there  be  something  in  the  subject  or  context  repugnant  to 
such  construction."  [Crbsswbll,  J. — That  clause  does  not  say  that 
the  word  "  defendant"  shall  include  a  corporation.  Mauls,  J. — One 
would  certainly  expect,  that,  in  an  interpretation  clause,  the  subject- 
matter  of  which  is  words,  the  words  which  are  to  be  interpreted  would  be 
mentioned  in  it.]  There  can  be  no  more  reason  for  excluding  corpora- 
tions from  the  operation  of  the  act,  than  there  would  be  for  holding  that 
a  corporation  shall  only  be  sued  in  the  country  where  it  exists.  [Mauls, 
J. — There  are  many  instances  in  the  books,  of  foreign  incorporated  com- 
panies suing  and  being  sued  here :  see  The  Bank  of  St.  Charles  v.  De 
Bernales,  1  C.  &  P.  569  (E.  C.  L.  R.  vol.  12),  R.  &  M.  190  (E.  C.  L. 
R.  vol.  21).]  So,  in  the  oase  of  The  Dutch  East  India  Company  v.  Hen- 
riques,  Sir  G.  Cooke's  Rep.  (temp.  1  6.  2),  44,  and  in  The  Dutch  West 
India  Company  v.  Van  Moses,  2  Lord  Raym.  1532, 1  Stra.  612.  The 
service,  it  is  submitted,  was  in  conformity  with  the  statute.  The  plea, 
at  all  events,  is  bad.  Knowledge  in  the  defendant  is  not  essential  to 
the  validity  of  the  process :  see  the  cases  collected  in  King  v.  Simmonds, 
7  Q.  B.  289  (E.  C.  L.  R.  vol.  53).  In  Reynolds  v.  Fenton,  3  C.  B. 
187  (E.  C.  L.  R.  vol.  54),.  in  assumpsit  on  a  judgment  or  decree  of  the 
*7991  Tribunal  of  Commerce  at  Brussels,  the  defendant  pleaded  *that 
J  he  was  not  at  any  time  served  with  any  process  issuing  out  of  that 
court  at  the  suit  of  the  plaintiffs,  for  the  cause  of  action  upon  which 
the  said  judgment  or  decree  was  obtained,  nor  had  he  at  any  time  notice 
of  any  such  process,  nor  did  he  appear  in  the  said  court  to  answer  the 
plaintiffs ;  and  it  was  held,  that  the  plea  was  bad,  inasmuch  as  it  did 
not  show  that  the  proceedings  against  the  defendant  in  the  Belgian 
court  were  so  conducted  as  to  deprive  the  defendant  of  the  opportunity 
of  defending  himself  therein.  Maule,  J.,  there  says :  "  If  the  plea  had 
alleged  that  the  defendant  never  was  served  with  any  process,  or  sum- 
moned, so  as  to  be  able  to  defend,  it  might  have  been  good.  But  here 
the  defendant  merely  says  that  the  plaintiff  did  not  in  the  Belgian  court 
adopt  a  particular  course  of  proceeding.  Can  we  say  that  it  is  con- 
trary to  natural  justice,  that  a  party  shall  be  fixed  with  a  judgment  in 
a  foreign  court  who  has  never  been  served  with  process  ?  or,  in  other 
words,  can  we  hold  that  the  issuing  of  process  out  of  a  foreign  court  is 
essential  to  natural  justice  ?"  The  plaintiff  here  adopted  the  proper 
course  under  the  practice  of  the  Irish  court.  The  defendants  must 
have  had  some  notice;  for  they  applied  to  the  court  to  set  aside  the 
process. 

Bylesy  Serjt.,  in  reply. — The  distinction  between  the  proceedings  in 
the  Irish  and  the  Belgian  courts  is  taken  by  Maule,  J.,  in  Reynolds  v. 
Fenton, — that,  in  the  former,  the  courts  here  will  take  judicial  notice 
that  the  law  of  Ireland  is  the  same  as  that  of  this  country  with  regard 
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to  the  commencement  of  the  suit  by  process;  but,  for  anything  we  know, 
in  the  Belgian  court  a  verbal  summons  may  be  sufficient.  Besides,  there 
are  two  acts  of  parliament,  the  43  6.  3,  c.  58,  and  13  &  14  Vict.  c.  18, 
which  show  that  the  writ  of  summons  is  the  mode  of  commencing  per- 
sonal actions  in  Ireland.  Neither  of  the  Irish  cases  cited  on  the  other 
side  was  the  case  of  a  *corporation :  they  therefore  leave  alto-  i-*qaa 
gether  untouched  the  question  whether  the  8th  section  of  the  *• 
43  G.  3,  c.  53,  or  the  9th  section  of  the  13  &  14  Vict.  c.  18,  applies  to 
corporations.  There  is  no  provision  in  the  former  statute  in  respect 
of  service  of  process  upon  corporations :  and  it  would  clearly  be  repug- 
nant to  the  context  to  read  "  defendant"  in  s.  9  of  the  latter  act  as 
including  corporations.  That  section  manifestly  applies  to  persons  who 
can  be  served  personally.  [Maulb,  J. — Personal  service  may  compre- 
hend a  service  which  the  8th  section  of  the  48  G.  3,  c.  58,  calls  sub- 
stituted service,  viz.  a  service  on  the  agent  or  officer  of  the  corpora- 
tion.] It  sufficiently  appears  here  that  the  defendants  had  no  known 
or  responsible  agent  in  Ireland ;  tljerefore,  upon  the  whole  record,  it  is 
manifest  that  the  court  had  no  jurisdiction. 

Jervis,  C.  J. — I  am  of  opinion  that  the  second  plea  in  this  case  is  a 
bad  plea.  It  states  th^t  the  judgment  declared  on  was  obtained  against 
the  defendants  when  they  were  not  within  the  jurisdiction  of  the  court, 
and  had  not  been  served  with  any  summons  or  other  process  to  appear 
therein.  It  is  quite  consistent  with  that  statement,  that  the  defend- 
ants may  have  had  full  knowledge  of  the  issuing  of  the  summons. 
Even  assuming,  therefore,  that  the  statement  that  the  judgment  was 
signed  "  behind  the  back  of  the  defendants,"  is  equivalent  to  an  alle- 
gation that  it  was  without  their  knowledge,  the  plea  is  no  answer  to  the 
action. 

Maule,  J. — The  plea  is  clearly  bad.  We  cannot  infer  from  it  the 
non-appearance  of  the  defendants  in  the  Irish  court.  It  is  perfectly 
consistent  with  the  plea,  that  the  process  in  that  action  came  to  the 
knowledge  of  the  defendants,  and  that  they  duly  appeared  thereto. 
I  am  disposed  to  infer  that,  from  the  absence  of  any  allegation  in  the 


plea  to  the  contrary. 


*Cresswell,  J.,  and  Talfourd,  J.,  concurring, 

Judgment  for  the  plaintiff. 


[*801 


Finlason,  for  the  plaintiff,  on  a  subsequent  day,  obtained  a  rule  nisi, 
to  rescind  an  order  which  had  been  made  by  Maule,  J.,  under  the  80th 
8ection(a)  of  the  common  law  procedure  act,  1852, — 15  &  16  Vict.  c. 

(a)  Which  enacts  that  "Either  party  may,  by  leave  of  the  court  or  a  judge,  plead  and  demur 
to  the  same  pleading  at  the  same  time,  upon  an  affidavit  by  snoh  party,  or  his  attorney,  if  re- 
quired by  the  court  or  judge,  to  the  effect  that  he  is  advised  and  believes  that  he  has  just  ground 
to  traverse  the  several  matters  proposed  to  be  traversed  by  him,  and  that  the  several  matters 
sought  to  be  pleaded  as  aforesaid  by  way  of  confession  and  avoidance  are  respectively  true  in 
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76, — giving  the  defendants  leave  both  to  traverse  and  demur  to  the 
surrejoinder,  and  directing  that  the  demurrer  should  be  first  disposed 
of, — and  to  strike  out  the  joinder  of  issue  on  the  surrejoinder.  He 
submitted  that,  the  court  having  held  the  plea  bad,  if  the  issue  were 
allowed  to  remain,  the  plaintiff  might  be  driven  to  move  for  judgment 
non  obstante  veredicto. 

Byles,  Serjt.,  contrit,  submitted  that  the  court  had  no  power  to  do 
what  was  prayed,  and  would  not  do  it  if  they  had  the  power, — seeing 
that  the  defendants  had  a  right  to  have  the  decision  of  a  court  of  error 
upon  the  record  as  at  present  framed. 

Finlason,  in  support  of  his  rule. — There  can  be  no  doubt  that  the 
*8021  court  ^as  Power  to  deal  with  any  order  *which  it  may  deem  to 
J  be  inconsistent  with  the  rights  of  the  parties  and  the  substantial 
justice  of  the  case.  The  80th  section  of  the  recent  statute,  which  for 
the  first  time  enables  a  party  to  plead  and  demur  at  the  same  time  to  the 
same  pleading,  gives  the  judge  the  power  to  determine  whether  the 
issue  of  fact  or  of  law  shall  be  fir*  disposed  of;  thus  depriving  the 
party  of  the  option  he  formerly  had  of  electing  which  he  would  try 
first. (a)  [Crbsswell,  J. — Suppose  it  should  turn  out  that  the  plea 
and  rejoinder  are  good  in  point  of  law,  and  that  the  surrejoinder  is 
false  in  fact,  the  defendants  would  be  entitled  to  judgment.  The  object 
of  the  80th  section  of  the  15  &  16  Vict.  c.  76,  was  to  relieve  parties 
from  the  difficulty  in  which  they  were  formerly  placed  by  demurring 
only,  and  thereby  admitting  the  facts.]  The  court  will  not  assume 
that  its  judgment  is  erroneous. 

Jervis,  C.  J. — I  am  of  opinion  that  the  rule  to  rescind  my  Brother 
Maule's  order  must  be  discharged.  If  we  could  be  absolutely  certain 
that  the  plea  is  bad,  no  injustice  would  be  done  by  ordering  that  the 
traverse  of  the  surrejoinder  be  struck  out.  But  we  cannot  deprive  the 
defendants  of  their  writ  of  error.  And  it  may  turn  out  that  the  plea 
is  good,  and  that  the  surrejoinder  also  is  good,  but  not  true. 

The  rest  of  the  court  concurring,  Rule  discharged. 

substance  and  in  fact,  and  that  he  is  further  advised  and  believes  that  the  objections  raised  by 
such  demurrer  are  good  and  valid  objections  in  law,  and  it  §hall  be  in  the  discretion  of  the  conrt 
or  a  judge  to  direct  which  issue  ehall  be  first  disposed  of" 

(a)  Subject  to  the  discretion  of  the  court:  see  Crucknell  «.  Truman,  0  M.4W.  684, |  where 
the  reason  is  thus  given  by  Alderson,  B., — "  After  trial,  the  court  cannot  amend  on  demurrer. 
The  case  of  Mortimer  v.  M'Callan,  7  M.  A  W.  20, f  9  M.  A  W.  636,  |  went  to  a  court  of  error 
simply  because  the  demurrer  was  argued  after  verdiot,  for,  the  declaration  was  clearly  amend- 
able."   But  see  the  222d  section  of  the  15  A  16  Vict  c.  76. 
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♦GIBBS  and  Another  v.  FLIGHT  and  Another.    June  2.  [*803 

In  trover  by  the  plaintiffs  as  churchwardens,  to  recorer  possession  of  a  book  belonging  to  the 
parish,  a  verdict  was  taken  for  the  plaintiffs,  subject  to  a  special  case.  Upon  the  argument  of 
the  special  case,  the  court  directed  a  nonsuit  The  -caso  was  afterwards  turned  into  a  special 
verdict,  and,  upon  the  argument,  it  was  agreed  "  that  the  judgmont  of  the  court  below  should 
stand,  and  the  select  vestry  be  at  an  end :  the  costs  of  both  sides  to  be  paid  out  of  the  parish 
funds."  This  agreement  was  embodied  in  an  order  of  Erie,  J.,  which  was  afterwards  made  a 
rule*  of  court 

Difficulties  arising  in  carrying  out  this  order,  the  court  of  error  awarded  a  venire  de  novo ;  and, 
upon  the  cause  again  coming  on  for  trial,  an  order  of  nisi  prius  was  drawn  up,  by  consent, 
referring  it  to  Williams,  J.,  to  determine  the  cause  and  all  matters  relating  to  it,  with  power 
to  direct  in  what  manner  the  order  (and  rule  thereon)  of  Erie,  J.,  was  to  be  carried  into  effect 

In  August,  1852,  Williams,  J.,  made  an  order  directing  the  defendants  to  pay  to  the  plaintiffs 
on  the  1st  of  March,  1853,  the  sum  of  17352.  5*.  bd.  (the  amount  at  which  the  plaintiffs'  costs 
had  been  taxed),  "  unless  in  the  mean  time  the  said  sum  be  paid  to  the  plaintiffs  out  of  the 
funds  of  the  parish." 

This  last-mentioned  order  having  been  made  a  rule  of  court,  and  the  money  not  having  been 
paid,  the  plaintiffs  issued  an  execution  thereon,  under  the  1  ft  2  Vict  o.  110,  s.  18. — 

Held,  that  the  order  of  Williams,  J.,  was  not  an  award,  but  a  judge's  order,  and  made  with 
competent  authority :  but,  that,  being  conditional,  it  was  not  one  upon  which  an  execution 
could  at  once  issue,  in  pursuance  of  the  statute. 

This  was  an  action  of  trover  by  the  plaintiffs  as  churchwardens  of 
the  parish  of  St.  Stephen,  Walbrook,  to  recover  a  book  belonging  to 
the  parish.  The  defendants  pleaded, — first,  that  the  plaintiffs  were 
not  churchwardens, — secondly,  not  possessed, — thirdly,  not  guilty. 

The  cause  came  on  for  trial  before  Tindal,  C.  J.,  at  the  sittings  in 
London  after  Michaelmas  Term,  1844,  when  a  verdict  was  found  for 
the  plaintiffs  subject  to  the  opinion  of  the  court  upon  a  special  case, 
with  liberty  to  either  party  to  turn  into  a  special  verdict.  The  special 
case  was  argued  in  Easter  Term,  1846,  and,  in  the  following  Michael- 
mas Term,  the  court  pronounced  judgment,  directing  a  nonsuit  to  be 
entered,  on  the  ground  that  the  election  of  the  plaintiffs  as  church- 
wardens was  invalid :  vide  3  C.  B.  581  (E.  C.  L.  R.  vol.  54). 

The  special  verdict  was  settled  by  Erie,  J. 

On  the  26th  of  February,  1848,  the  following  memorandum  was 
agreed  to  and  signed  by  the  counsel  on  both  sides : — "  The  judgment 
of  the  Court  of  Common  Pleas  to  stand,  and  the  select  vestry  to  be  at 
an  end,  *they  undertaking  not  voluntarily  to  raise  the  question  r>oni 
again.  The  costs  on  both  sides  to  be  paid  out  of  the  parish  *- 
funds.  If  either  party  require  it,  a  formal  document  to  be  drawn  up, 
embodying  the  above,  to  be  settled  by  Talfourd,  Serjt.,  and  Mr.  Cow- 
ling, or  such  person  as  they  shall  appoint."  On  the  same  day,  an 
order  was  drawn  up  by  Erie,  J.,  upon  this  memorandum,  which  order 
contained  these  words, — "  The  minute  stating  the  select  vestry  to  be 
considered  at  an  end,  does  not  mean  that  it  is  absolutely  abolished  at 
this  moment ;  but  the  whole  is  provisional,  that  is,  when  the  agree- 
ment is  completed,  the  select  vestry  is  at  an  end;"  and  that  order 
was,  in  Hilary  Term,  1848,  made  a  rule  of  court,  on  the  motion  of  the 
plaintiffs. 

2X 
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The  parties  finding  it  impracticable  to  carry  oat  this  order,  the 
special  verdict  came  on  for  argument  in  the  Exchequer  Chamber,  and 
ultimately  a  venire  de  novo  was  awarded,  and  the  cause  again  came  on 
for  trial  at  the  sittings  in  London  after  Trinity  Term,  1850,  before 
Wilde,  C.  J.,  when  the  following  order  of  nisi  prius  was  made : — 

«  Gibbs  v.  Flight. 

«  At  a  sitting,  &c.  It  is  ordered  by  the  court,  with  the  consent  of 
all  parties,  their  counsel  and  attorneys,  that  a  juror  in  this  cause  be 
withdrawn:  And,  by  the  like  consent,  it  is  also  ordered,  that  this 
cause,  and  all  matters  relating  to  it,  be  referred  to  Erie,  J.,  who  is  to 
have  power  to  direct  in  what  manner  the  former  rule  of  the  22d  of 
March,  1848,  is  to  be  carried  into  effect,  and  from  time  to  time  to 
direct  and  decide  what  ought  to  be  done :  And,  by  the  like  consent,  it 
is  also  ordered,  that,  in  case  of  any  doubt  respecting  the  construction 
of  his  Lordship's  order,  or  anything  relating  thereto,  the  matter  to  be 
referred  back  to  him,  toties  quoties :  And,  by  the  like  consent,  it  is 
also  ordered,  that  the  costs  of  the  special  jury  shall  be  in  his  Lord- 
m~Q „  ship's  discretion :  And,  *by  the  like  consent,  it  is  also  ordered, 
J  that,  if  his  Lordship  declines  to  accept  the  above  reference,  then 
this  cause,  and  all  matters  relating  to  it,  shall  be  referred  to  Williams, 
J.,  who  is  to  have  in  every  respect  the  same  powers :  And  lastly  it  is 
ordered,  that  either  of  the  said  parties  shall  be  at  liberty  to  move  Her 
Majesty's  Court  of  Common  Pleas  that  this  order  may  be  made  a  rule 
of  the  same  court." 

The  last-mentioned  order  was,  on  the  11th  of  July,  1850,  made  a 
rule  of  court,  on  the  motion  of  the  plaintiffs.  Erie,  J.,  having  declined 
the  reference,  Williams,  J.,  undertook  it,  and,  having  directed  the  costs 
on  both  sides  to  be  taxed  as  between  attorney  and  client,  and  such  costs 
having  been  taxed  accordingly, — the  plaintiffs'  at  17352.  5*.  5d.,  and 
the  defendants'  at  10052.  7*.  7(2.,— he,  on  the  10th  of  August,  1852, 
made  the  following  order : — 

"Gibbs  v.  Flight. 

<<  Whereas,  on  the  22d  of  March,  1848,  in  an  action  then  pending  in 
the  Court  of  Common  Pleas  at  Westminster,  a  certain  rule  of  the  said 
court  was  made,  that  is  to  say  [setting  out  the  rule  making  the  order 
of  Erie,  J.,  of  the  26th  of  February,  1848,  a  rule  of  court] :  And 
whereas  also,  afterwards,  on  the  14th  of  June,  1850,  at  a  sitting  of  nisi 
prius,  by  a  certain  other  order  then  made  in  the  said  action  then  pending 
in  the  said  court,  it  was  ordered,  &c.  [setting  out  the  order  and  rule  of 
court  thereon] :  And  whereas  the  said  Sir  )V.  Erie  declined  to  accept 
the  said  reference,  and  I  the  undersigned  have  taken  on  myself  the 
burthen  of  the  same :  And  whereas  the  costs  of  the  plaintiffs  of  and 
relating  to  the  said  cause  have  been^ taxed  at  the  sum  of  1735/.  5*.  5(2. : 
And  whereas  doubts  have  been  raised  respecting  certain  matters  relating 
to  the  said  order  of  Erie,  J.,  viz.,  respecting  the  manner  in  which  the 
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said  former  rule  of  the  22d  of  March,  1848,  is  to  be  carried  *into  r*«Afi 
effect,  and  what  from  time  to  time  ought  to  be  done  for  the  '- 
purposes  of  carrying  the  same  into  effect, — I,  upon  hearing  counsel  on 
both  sides,  and  upon  reading  the  affidavits,  &c,  do  order,  direct,  and 
decide,  that  the  defendants  do  pay  to  the  plaintiffs,  at  the  office  of  their 
attorneys,  Messrs.  Phillips  &  Sons,  11,  Abchurch  Lane,  on  the  1st  of 
March,  1853,  between  the  hours  of  ten  and  four,  the  said  sum  of  17852. 
5*.  5d.,  unless  in  the  mean  time  the  said  sum  be  paid  to  the  plaintiffs  out 
of  the  funds  of  the  parish  of  St.  Stephen,  Walbrook" 

This  order  was  made  a  rule  of  court  in  Michaelmas  Term,  1853,  which 
rule  was  duly  Berved  upon  the  defendants,  and  registered  at  the  proper 
office. 

On  the  1st  of  March  last,  the  plaintiffs'  costs  not  having  been  paid 
in  pursuance  of  the  order  of  Williams,  J.,  notice  was  given  to  the 
defendants,  that,  unless  the  amount  was  immediately  paid,  execution 
would  be  issued  against  them.  On  the  3d,  the  defendants  took  out  a 
summons  calling  upon  the  plaintiffs  to  show  cause  why  the  rule  of 
Michaelmas  Term,  1852,  should  not  be  discharged:  and,  upon  the 
hearing,  Piatt,  B.,  ordered,  that,  upon  the  defendant's  bringing  into 
court  the  sum  of  17352.  5*.  5d.  within  a  week,  all  proceedings  in  the 
cause  be  stayed  till  the  fifth  day  of  the  next  term ;  and,  in  default 
thereof,  that  the  summons  to  discharge  the  rule  of  Michaelmas,  1852, 
be  discharged  with  costs. 

The  money  was  brought  into  court  pursuant  to  this  order ;  and, 
within  the  time  thereby  limited, 

Bovill,  in  Easter  Term  last, — upon  affidavits  stating,  that,  at  the 
time  the  order  of  Erie,  J«,  was  made,  the  defendants  had  not  in  their 
possession,  or  under  their  control,  any  moneys  or  property  belonging  to 
the  parish  of  St.  Stephen,  Walbrook ;  that  all  the  moneys  belonging  to 
the  parish  (with  the  exception  of  certain  funds  in  the  Court  of  Chan- 
cery), and  all  the  trust  estates  of  the  *parish,  were  in  the  pos-  r*gQ7 
session,  or  under  the  control,  of  the  plaintiff  Gibbs,  as  the  sole  *- 
surviving  trustee  for  the  parish ;  that  the  defendants  had  not  then,  nor 
had  they  ever  had,  in  their  possession,  or  under  their  control,  any  funds 
or  moneys  of  the  parish,  nor  had  they  any  means  of  acquiring  or 
obtaining  possession  of  any  such  moneys  or  property ;  and  that,  upon 
the  signing  of  the  memorandum  of  the  26th  of  February,  1848,  and 
upon  the  drawing  up  the  order  of  nisi  prius,  it  was  not  contemplated 
or  intended  by  them,  or  by  their  counsel  or  attorney,  that  they  were  to 
be  in  any  event  personally  liable  to  pay  the  plaintiff's  costs ;  but,  on 
the  contrary,  that  the  arrangement,  upon  the  drawing  up  the  order  of 
nisi  prius,  expressly  provided  for  the  carrying  out  the  rule  of  Hilary 
Term,  1848,  which  directed  that  the  costs  of  both  sides  should  be  paid 
out  of  the  parish  funds, — obtained  a  rule  calling  upon  the  plaintiffs  to 
show  cause  why  the  rule  of  Michaelmas  Term,  1852,  the  order  of 
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Williams,  J.,  of  the  10th  of  August,  1852,  and  the  execution  issued 
against  the  defendants,  should  not  respectively  be  set  aside,  and  why 
the  sum  of  17352.  5*.  5<Z.,  paid  into  court  by  the  defendants  pursuant 
to  the  order  of  Piatt,  B.,  should  not  be  paid  out  of  court  to  the  defend- 
ants, and  why  the  plaintiffs  should  not  pay  to  the  defendants  the  costs 
of  and  occasioned  by  the  rule  and  the  execution,  and  the  costs  of  the 
application. 

Sir  F.  Thestger  and  Cowling^  on  a  subsequent  day  in  that  tern, 
showed  cause. — The  order  of  Williams,  J.,  of  the  10th  of  August, 
1852,  was  clearly  a  judge's  order,  and  not  an  award.  It  was  intended 
to  be,  and  has  always  been  treated  as,  a  judge's  order :  and,  if  so,  it 
is  too  late  to  move  to  set  it  aside,  after  an  attachment  or  an  execution 
has  been  issued  upon  it :  Thompson  v.  Garter,  8  Dowl.  P.  C.  657 ;  Wil- 
ftrtfti  80n  v%  Northrop,  4  Dowl.  P.  *C.  441 ;  Clement  v.  Weaver,  3  M. 
*U8J  &  G.  551  (E.  C.  L.  R.  vol.  42),  4  Scott,  N.  R.  229.  [Jervk, 
C.  J. — In  those  cases,  the  judge  had  jurisdiction  over  the  principal 
matter :  here,  it  will  be  said,  there  was  no  jurisdiction  at  all.]  If  there 
was  no  jurisdiction,  there  was  no  need  to  come  to  the  court  to  set  the 
order  aside.  [Jervis,  C.  J. — Judges  never  take  upon  themselves  to 
act  as  arbitrators;  otherwise,  they  must  make  formal  awards,  upon 
stamps.]  All  was  done  by  consent.  [Cresswell,  J. — The  reference 
was  made  to  a  judge,  leaving  it  to  him  to  reverse  or  to  alter  the  order 
of  Erie,  J.  He  could  only  deal  with  that  by  an  order.]  Exactly  so. 
Everything  that  emanates  from  a  judge,  as  judge,  is  by  order.  The 
order  has  been  made  a  rule  of  court,  and  it  is  not  until  after  the  time 
for  payment  of  the  money  has  arrived  that  any  attempt  is  made  by 
the  defendants  to  relieve  themselves  from  it.  There  is  clearly  no  pre- 
tence for  calling  it  an  award. 

Then  it  is  said,  that,  assuming  this  to  be  a  judge's  order,  it  is  not  an 
order  upon  which  an  execution  could  properly  issue  under  the  1  &  2 
Vict.  c.  110,  s.  18,  which  enacts,  amongst  other  things,  that  all  rules  of 
courts  of  common  law,  whereby  any  sum  of  money,  or  any  costs, 
charges,  or  expenses  shall  be  payable  to  any  person,  shall  have  the 
effect  of  judgments  in  the  superior  courts  of  common  law,  and  the  per- 
sons to  whom  any  such  moneys,  or  costs,  charges,  or  expenses  shall  be 
payable,  shall  be  deemed  judgment-creditors  within  the  meaning  of  the 
act ;  and  all  remedies  thereby  given  to  judgment-creditors  are  in  like  man- 
ner given  to  persons  to  whom  any  money,  or  costs,  charges,  or  expenses, 
are  by  such  orders  or  rules  respectively  directed  to  be  paid.  [Cress- 
well,  J. — The  objection  to  this  order  is,  that  it  is  in  the  alternative.] 
At  the  most,  it  is  a  condition  introduced  for  the  relief  of  the  defend- 
*8091  ant8#  [Cresswell,  J. — *The  primary  liability  was  on  the  parish, 
J  according  to  my  Brother  Erie's  order.]  It  would  be  perfectly 
illusory  to  refer  the  plaintiffs  to  the  parish  funds  for  their  costs.  The 
order  is  absolute,  unless  the  defendants  show  that  the  parish  has  paid 
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the  money.  [Williams,  J. — I  introduced  the  words  "  unless  it  shall 
be  previously  paid  out  of  the  parish  funds/'  in  order  that  the  defend- 
ants might  be  in  possession  of  a  document  to  show  their  coparishioners 
that  if  they  did  not  pay  the  money,  it  must  come  out  of  the  defendants' 
own  pockets.]  No  doubt  that  was  the  intention :  and  the  only  ques- 
tion is,  whether  the  introduction  of  those  conditional  words  neutralizes 
the  order.  The  judgment  and  the  execution  in  detinue  are  always  in 
the  alternative :  see  Chitty's  Forms,  6th  edit.  pp.  105, 153,  154 ;  Wil- 
liams v.  Archer,  5  C.  B.  818  (E.  C.  L.  R.  vol.  57).  It  would  very  much 
narrow  the  usefulness  of  the  statute,  to  limit  it  to  absolute  orders.  At 
all  events,  if  there  be  anything  in  the  objection,  it  will  be  time  enough 
to  urge  it  when  the  execution  is  executed. 

Bramwellj  WiUes9  and  T.  Jones,  in  support  of  the  rule. — The  order 
of  the  10th  of  August,  1852,  is  confessedly  not  good  as  an  award. 
[Jebvis,  C.  J. — Clearly  not.]  That  it  was  meant  to  be  an  award,  and 
not  a  judge's  order,  is  clear.  In  Harrison  v.  Wright,  13  M.  &  W. 
816, t  certain  goods  having  been  seized  by  the  sheriff  under  an  execu- 
tion against  S.,  a  third  party  claimed  to  be  entitled  to  them,  whereupon 
the  sheriff  obtained  a  rule  under  the  interpleader  act,  and  brought  the 
plaintiff  and  the  claimant  before  a  judge  at  chambers,  who  decided  that 
the  goods  belonged  to  the  claimant,  and  ordered  the  sheriff  to  deliver 
up  possession  of  them  to  him,  and  that  the  plaintiff  should  pay  the  costs 
of  the  claimant  and  the  sheriff:  the  order  was  not  stated  on  the  face  of 
it  to  have  been  made  by  consent,  but  was  in  *fact  so  made :  the  r*o-i  a 
plaintiff  accordingly  paid  the  costs  pursuant  to  the  order,  and  *- 
the  sheriff  gave  up  possession  of  the  goods ;  but  the  plaintiff,  having 
discovered  that  there  was  other  property  in  the  debtor's  possession 
which  did  not  belong  to  the  claimant,  ruled  the  sheriff  to  return  the 
writ,  and,  on  his  returning  nulla  bona,  brought  an  action  against  him 
for  a  false  return :  and  it  was  held,  that  the  judge  had  no  authority 
under  the  interpleader  act  to  make  such  an  order  without  consent ;  and 
that,  although  the  order  was  bad  on  that  ground,  as  an  order  under  the 
interpleader  act,  still  it  was  binding  and  conclusive  upon  the  parties  as 
an  award  between  them, — the  parties  having,  by  their  conduct,  agreed 
to  submit  the  matter  to  the  decision  of  the  judge.  "No  doubt,"  said 
Parke,  B.,  « the  order  is  bad  as  a  proceeding  under  the  interpleader 
act,  for  want  of  a  statement  of  consent  on  the  face  of  it ;  but  the  par- 
ties agreed  to  be  bound  by  the  decision  of  the  judge  as  to  whom  the 
goods  belonged  to,  and  the  order  is  good  and  final  as  an  award  between 
the  parties  upon  that  question.  There  is  ample  evidence  of  consent,  as 
all  the  parties  were  present,  and  agreed  to  submit  to  the  decision  of  the 
judge  the  question  whether  the  plaintiff  could  insist  upon  the  sheriff 
proceeding  with  the  execution.  The  judge  decided  that  the  sheriff 
ought  not  to  go  on  with  the  execution,  but  should  deliver  up  possession 
of  the  goods  to  the  claimant,  and  that  the  plaintiff  should  pay  the  costs. 

vol.  xni. — 66  2x2 
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That  adjudication  is  final  and  conclusive."  Anything  that  is  done  by 
a  judge  beyond  the  scope  of  his  judicial  functions,  derives  its  validity 
from,  and  is  limited  by,  the  consent  of  the  parties.  Suppose  a  learned 
judge  sitting  at  chambers,  chooses  to  call  in  the  assistance  of  two  mer- 
chants to  help  him  to  construe  a  contract,  would  his  adjudication  be  a 
judge's  order,  or  an  award,  or  what  ?  The  order  here  sets  out  the 
*8111  or<*er  °f  ^e>  *T*>  an<*  *ke  or(*er  of  nisi  priuflj  in  the  *same  form 
-J  as  in  a  reference  to  a  barrister.  And,  if  there  could  be  a  doubt 
as  to  the  intention  of  the  thing,  the  conclusion, — that  the  order  might 
be  made  a  rule  of  court, — plainly  shows  that  it  was  intended  to  be  en- 
forced as  an  award. 

The  rule  founded  upon  that  order  clearly  is  not  one  that  can  be  en- 
forced under  the  1  &  2  Vict.  c.  110,  s.  18.  The  defendants  should 
have  been  called  upon  by  a  rule  to  show  cause,  before  execution 
was  issued  against  them.  If  money  is  directed  to  be  paid  at  a  certain 
time,  and  is  not  paid,  the  mere  non-payment,  without  more,  does  not 
authorize  the  issuing  of  an  execution.  Under  the  terror  of  a  writ,  a 
copy  of  which  is  withheld  from  them,  the  defendants  have  been  com- 
pelled to  pay  a  large  sum  of  money  into  court :  this  they  are  clearly 
entitled  to  have  paid  out  to  them,  unless  the  compulsion  be  a  legal  one. 
The  costs  have  been  taxed  as  between  attorney  and  client,  upon  the 
assumption  that  the  money  was  not  to  come  out  of  the  defendants'  own 
pockets.  [Williams,  J. — That  was  a  matter  of  contest  before  me,  and 
I  asked  the  Master,  who  certified  to  me  that  the  costs  should  be  taxed  as 
between  attorney  and  client ;  and!  made  the  order  accordingly.  I  intend- 
ed there  should  be  a  complete  reimbursement.]  Our.  adv.  vult. 
Jervis,  0.  J.,  now  delivered  the  judgment  of  the  eourt.(a) 
This  was  an  application  to  set  aside  an  order  of  my  Brother  Williams, 
which  had  been  made  a  rule  of  court,  and  also  to  set  aside  the  execution 
issued  thereon,  and  for  a  return  of  the  money  which  the  defendants 
have  paid  into  court  as  the  condition  upon  which  my  Brother  Piatt's 
*8121  or^er  ^or  Btay™g  th°  proceedings  was  made.  In  *the  view  which 
J  we  take  of  the  case,  it  will  be  unnecessary  to  consider  some  of 
the  preliminary  points.  The  first  question  is,  whether  the  order  of  my 
Brother  Williams  is  assailable  on  the  ground  that  he  had  no  authority 
under  the  circumstances  to  make  such  an  order.  We  are  all  of  opinion 
that  the  rule  as  to  that  part  should  be  discharged,  because  we  think, 
that,  under  the  circumstances,  my  Brother  Williams  had  power  to  make 
the  order.  It  is  true  that  the  mode  in  which  the  matter  was  referred 
to  his  decision,  left  it  open  to  the  objection  that  it  was  rather  in  the 
nature  of  an  arbitration  than  a  judicial  proceeding.  But,  inasmuch  as 
it  was  left  to  him,  being  a  judge,  to  decide  upon  the  effect  of  a  judge's 
order,  we  think  the  parties  must  be  taken  to  have  meant  that  he  should 
deal  with  the  matter  as  a  judge ;  and  therefore  that  he  did  not,  in  deal- 
fa)  Talfourd,  J.,  having  been  counsel  in  the  cause,  took  no  part  in  the  discussion. 
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tag  with  it  as  a  judge,  exceed  his  authority.  That  part  of  the  rule, 
therefore,  which  seeks  to  set  aside  the  order  of  my  Brother  Williams, 
and  the  rule  of  court  founded  thereon,  fails.  It  may  be  open  to 
doubt  whether  it  is  competent  to  the  parties  to  call  in  question  the 
decision  of  the  learned  judge:  it  may  be  that,  having  selected  him  to 
determine  between  them  how  the  first  rule  was  to  be  carried  into  effect, 
and  to  direct  what  ought  to  be  done,  the  parties  were  bound  by  his 
decision.  Then  comes  the  further  question,  whether  the  execution 
issued  upon  his  order  can  or  cannot  stand.  We  are  of  opinion  that  the 
execution  must  be  set  aside ;  for,  we  do  not  think  that  a  rule  of  court 
for  the  payment  of  money  upon  a  condition,  and  upon  a  condition  only, 
*  can  be  the  foundation  of  a  proceeding  under  the  statute  1  &  2  Vict.  c. 
110,  s.  18.  That  part  of  the  rule,  therefore,  which  seeks  to  set  aside 
the  execution  which  has  been  issued,  and  that  the  money  may  be  paid 
out  of  court  to  the  defendants,  must  be  made  absolute:  as  to  the  rest, 
the  rule  must  be  discharged. 

*As,  however,  the  defendants  have  asked  by  the  rule  more  r*n-,o 
than  we  think  them  entitled  to,  we  say  nothing  about  the  costs  *■ 
of  the  application.  Rule  absolute  accordingly. 


LAFOND  v.  RUDDOCK.    May  25. 

The  proviso  in  favour  of  persons  under  disabilities,  in  ike  SI  Jac  1,  o.  16,  0.  7,  applies  as  well 
to  foreigners  who  have  never  been  in  this  country,  as  to  parties  residing  abroad  at  the  time  of 
the  accruing  of  the  cause  of  action,  and  returning  afterwards  to  England. 

A  replication  to  a  plea  of  the  statute  of  limitations  stated,  that,  at  the  respective  times  when  the 
causes  of  action  accrued,  the  plaintiff  was  in  parts  beyond  the  seas,  Ac,  and  that  he  afterwards 
returned  from  the  said  parts  beyond  the  seas  into  this  kingdom,  and  which  was  his  first  return 
into  this  kingdom  from  the  said  parts  after  the  said  causes  of  action  accrued,  and  that  he 
commenced  the  suit  within  six  years  next  after  his  said  first  return  into  this  kingdom. 

The  court  refused  to  allow,  in  addition  to  a  traverse  (under  the  15  A  10  Vict  c.  70,  s.  81),  a 
rejoinder  that  the  plaintiff  was  and  is  a  Frenchman  born  in  France,  and  was  domiciled  there 
at  the  time  of  the  accruing  of  die  causes  of  action,  and  which  said  causes  of  action  respectively 
first  accrued  to  the  plaintiff  in  France;  that,  more  than  six  years  before  the  commencement  of 
this  suit,  the  plaintiffs  recovered  judgments  against  him  in  France,  in  respect  of  the  same 
causes  of  action,  whereby  according  to  the  law  of  France  the  causes  of  action  were  merged 
and  extinguished  in  the  said  judgments;  and  that  the  defendant  had  been  domiciled  and 
resident  in  England  for  more  than  six  years  from  the  date  and  recovery  of  the  said  judg- 
ments,—on  the  ground  that,  so  far  as  it  related  to  the  judgments  recovered  in  France,  the 
rejoinder  was  a  departure  from  the  plea;  and,  as  to  the  rest,  that  it  was  no  answer  to  the 
replication,  for  the  reason  above  stated. 

This  was  an  action  upon  several  promissory  noteB,  with  counts  for 
money  lent  and  money  found  due  upon  an  account  stated.  Plea, 
amongst  others,  the  statute  of  limitations.  To  this  plea!  the  plaintiff 
replied,  that,  at  the  respective  times  when  the  said  several  causes  of 
action  in  that  plea  mentioned  accrued,  he  the  plaintiff  was  in  parts 
beyond  the  seas,  and  not  in  any  part  of  the  united  kingdom  of  Great 
Britain  and  Ireland,  nor  in  any  of  the  islands  of  Man,  Guernsey,  Jer- 
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sey,  Alderney,  or  Sark,  nor  in  any  island  adjacent  to  any  of  them, 
being  part  of  the  dominion  of  Her  Majesty ;  and  that  he  afterwards 
returned  from  the  said  parts  beyond  the  seas  into  this  kingdom,  and 
which  was  his  first  return  into  this  kingdom  from  the  said  parts  after 
the  said  causes  of  action,  and  every  of  them,  accrued ;  and  that  he 
*£141  *commence<^  this  ("it  within  six  years  next  after  his  said  first 
J  return  into  this  kingdom. 

The  defendant,  on  the  10th  instant,  applied  by  summons  to  Cress- 
well,  J.,  at  Chambers,  under  the  15  &  16  Vict.  c.  76,  s.  81,(<z)  for  leave 
to  rejoin  to  this  replication, — first,  a  traverse, — secondly,  that  the 
plaintiff  was  a  Frenchman  and  was  domiciled  in  France  at  the  time  the 
causes  of  action  accrued  there,  and  that  more  than  six  years  since  the 
plaintiff  sued  the  defendant,  and  recovered  judgments,  in  France, 
whereby,  according  to  the  French  law,  the  causes  of  action  were  extin- 
guished, and  the  defendant  has  been  domiciled  in  England  more  than 
six  years  since  the  date  of  the  said  judgments.  The  learned  judge, 
however,  declined  to  make  any  order,  and,  the  time  for  rejoining  having 
expired,  the  defendant  delivered  a  rejoinder  simply  taking  issue  on  the 
replication. 

Crowder,  for  the  defendant,  now  moved  for  a  rule  calling  upon  the 
plaintiff  to  show  cause  why  he  should  not  be  allowed  to  add  a  rejoinder, 
*81  *V1  *****  *^e  pl*"1*^  was  *&nd  i8  a  Frenchman,  born  in  the  empire  of 
-■  France,  and  was  domiciled  in  France  at  the  time  of  the  accruing 
of  the  said  several  causes  of  action,  &c,  and  which  said  several  causes 
of  action  respectively  first  accrued  to  the  plaintiff  in  the  said  empire  of 
France ;  that,  more  than  six  years  before  the  commencement  of  this 
suit,  he  the  plaintiff  elected  to  sue,  and  did  sue  the  defendant  upon,  and 
recovered  judgments  against  him  the  defendant  upon  and  in  respect  of, 
the  said  several  causes  of  action  in  this  plea  mentioned,  in  the  said  em- 
pire of  France,  to  wit,  in  one  of  the  superior  courts  there  having  juris- 
diction therein,  and  thereby,  and  according  to  the  law  of  the  said 
empire  of  France,  and  in  force  there,  the  said  several  causes  of  action 
were  and  are  merged  and  extinguished  in  the  said  several  judgments 
respectively ;  and  that  the  defendant  has  been  domiciled  and  resident 
in  England  for  more  than  six  years  from  the  date  and  recovery  of  the 
said  several  judgments  respectively.    The  question  proposed  to  be 

(a)  Which  enacts  that  "the  plaintiff  in  any  action  may,  by  leave  of  the  court  or  a  judge,  plead 
in  answer  to  the  plea,  or  other  subsequent  pleading  of  the  defendant,  at  many  several  matters  as 
he  shall  think  necessary  to  sustain  his  action  j  and  the  defendant  in  any  aotion  may,  by  leave 
of  the  court  or  a  judge,  plead,  in  answer  to  the  declaration,  or  other  subsequent  pleading  of  the 
plaintiff,  as  many  several  matters  as  he  shall  think  necessary  for  his  defence,  upon  an  affidavit 
of  the  party  making  such  application,  or  his  attorney,  if  required  by  the  court  or  judge,  to  the 
effect  that  he  is  advised  and  believes  that  he  has  just  ground  to  traverse  the  several  matters 
proposed  to  be  traversed  by  him,  and  that  the  several  matters  sought  to  be  pleaded  as  aforesaid 
by  way  of  confession  and  avoidanoe,  are  respectively  true  in  substance  and  in  fact:  provided 
that  the  costs  of  any  issue,  either  of  fact  or  law,  shall  foUow  the  finding  or  judgment  upon  suoh 
issue,  and  be  adjudged  to  the  successful  party,  whatever  may  be  the  result  of  the  other  issue  or 
issues/' 
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raised,  is,  whether  a  foreigner,  after  having  elected  to  sue  for  a  foreign 
debt  in  the  courts  of  his  own  country,  and  having  recovered  judgment 
there,  can  bring  an  action  here  in  respect  of  the  same  cause.  The  3d 
section  of  the  21  Jac.  1,  c.  16,  limits,  amongst  others,  "  all  actions  of 
debt  grounded  upon  any  lending  or  contract  without  specialty/9  to  six 
years  next  after  the  cause  of  such  actions  or  suit.  "  Provided,  never- 
theless (s.  7),  that,  if  any  person  or  persons  that  is  or  shall  be  entitled . 
to  such  action,  Ac.,  be  or  shall  be  at  the  time  of  any  such  cause  of 
action  given  or  accrued,  fallen,  or  come,  within  the  age  of  twenty-one 
years,  feme  covert,  non  compos  mentis,  imprisoned,  or  beyond  the  seas, 
that  then  such  person  or  persons  shall  be  at  liberty  to  bring  the  same 
actions,  so  as  they  take  the  same  within  such  times  as  are  before  limited, 
after  their  coming  to  or  being  of  full  age,  discovert,  of  sane  memory, 
at  large,  and  returned  from  beyond  the  seat,  as  *other  persons 
having  no  such  impediment  should  have  done."  [Talfoubd,  J. 
a — This  rejoinder  has  nothing  to  do  with  the  statute  of  limitations :  it  is 
a  new  defence  altogether.]  The  defendant  will  be  content,  to  limit  it 
to  the  question  whether  the  statute  of  limitations  applies  to  the  case  of 
a  foreigner  domiciled  abroad,  suing  here  for  a  debt  contracted  abroad 
more  than  six  years  before  the  commencement  of  the  action.  The  pro- 
viso in  s.  7  can  hardly  apply  to  a  foreigner  coming  to  England  for  the 
first  time ;  and  therefore  the  case  is  left  to  the  operation  of  the  third 
section.  [Jbrvis,  C.  J. — As  you  want  it  now,  the  rejoinder  will  be 
directly  in  the  teeth  of  Williams  v.  Jones,  13  East,  489,  where  it  was 
held,  that,  though  the  cause  of  action  accrued  within  the  jurisdiction 
of  the  supreme  court  at  Calcutta,  while  both  the  parties  were  resident 
there,  and  by  the  King's  charter,  granted  in  pursuance  of  the  13  6.  3, 
c.  63,  that  court  is  authorized  to  exercise  the  same  jurisdiction  in  civil 
cases  as  is  exercised  by  the  Court  of  King's  Bench  in  England,  by  the 
common  law  thereof;  and  assuming  that  by  such  authority  the  provi- 
sions of  the  statutes  of  limitation,  21  Jac.  1,  c.  16,  s.  7,  and  4  Ann.  c. 
16,  s.  19,  are  transferred  to  India  as  part  of  the  law  of  England,  auxili- 
ary to  the  common  law ;  yet,  by  the  express  terms  of  the  savings  in 
those  statutes,  as  applicable  to  the  courts  here,  the  plaintiff's  right  of 
action  upon  an  assumpsit  is  saved,  if  he  (having  returned  home  before 
the  defendant)  commence  such  action  within  six  years  after  the  defend- 
ant's return  home,  though  more  than  six  years  had  elapsed  in  India 
after  the  cause  of  action  accrued  there,  and  during  the  defendant's  stay 
within  the  jurisdiction  of  the  court  of  that  country.]  In  that  case,  the 
debt  was  not  extinguished.  There  is  no  case  in  which  this  precise 
question  has  been  brought  before  the  court.  In  Strithorst  v.  Graeme, 
2  W.  Bla.  723;  the  rejoinder  does  not  show  that  the  plaintiff  was  a 
foreigner.  *[Jervis,  C.  J. — The  judgment  in  8  Wils.  145  does.  r*o-i  7 
The  court  there  say:  "If  the  plaintiff  is  a  foreigner  (as  it  seems  ■- 
he  is),  and  doth  not  come  to  England  in  fifty  years,  he  still  hath  six 
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years  after  his  coming  into  England  ta  bring  his  action ;  and,  if  he 
never  comes  to  England  himself,  he  has  always  a  right  of  action  while 
he  lives  abroad,  and  so  have  his  execntors  or  administrators  after  his 
death.  While  any  of  the  disabilities  mentioned  in  the  statute  of  limi- 
tations continne,  the  party  may,  but  is  not  obliged  to,  commence  his 
action :  the  statute  doth  not  run  while  any  of  those  disabilities  con* 
tinue."  The  construction  of  a  rule  of  procedure  is  not  different  in  the 
case  of  a  foreigner,  from  any  other  person.  The  3d  section  is  general. 
It  must  be  contended  that  that  does  not  apply  to  a  foreigner,  if  the 
proviso  does  not.]  There  can  be  no  good  reason  why  a  different  mea- 
sure of  justice  should  be  meted  out  to  a  foreigner,  from  that  which  a 
natural-born  subject  enjoys.  There  being  no  case  directly  in  point,  it 
is  submitted  that  the  defendant  ought  not  to  be  deprived  of  the  oppor- 
tunity of  raising  it  upon  the  record. 

Jervis,  G.  J. — I  am  of  opinion  that  there  ought  to  be  no  rule  in  this 
case.  There  can  be  no  doubt  as  to  the  propriety  of  the  rejection  of  the 
application  as  originally  made,  to  be  permitted  to  rejoin,  in  addition  to 
the  statement  that  the  plaintiff  was  a  Frenchman  and  was  domiciled  in 
France  at  the  time  the  causes  of  action  accrued  there,  and  that  more 
than  six  years  have  elapsed,  the  further  statement  that  the  plaintiff 
recovered  judgments  against  the  defendant  in  respect  of  the  same  causes 
of  action  in  France,  whereby,  according  to  the  French  law,  the  causes 
of  action  were  extinguished;  for,  that  clearly  would  have  been  a 
departure  from  the  plea  of  the  statute  of  limitations,  and  no  answer  to 
the  replication.  Mr.  Orowder,  therefore,  very  properly  modified  his 
*8181  aPP^cati°n  before  *us.  But,  even  as  it  is  now  proposed  to  shape 
-*  the  rejoinder,  it  seems  to  me  that  it  ought  not  to  be  allowed. 
The  declaration  is  upon  several  promissory  notes.  The  defendant  pleads 
the  statute  of  limitations.  The  replication  states,  that,  at  the  respective 
times  when  the  said  several  causes  of  action  in  the  plea  mentioned, 
accrued,  the  plaintiff  was  in  parts  beyond  the  seas,  and  not  in  any  part 
of  the  united  kingdom  of  Great  Britain  and  Ireland,  nor  any  of  the 
islands  of  Man,  &c,  and  that  he  afterwards  returned  from  the  said  parts 
beyond  the  seas  into  this  kingdom,  and  which  was  his  first  return  into 
this  kingdom  from  the  said  parts  after  the  said  causes  of  action,  and 
every  of  them,  accrued,  and  that  he  commenced  this  suit  within  six 
years  next  after  his  said  first  return  into  this  kingdom.  The  rejoinder 
now  proposed,  is,  that  the  plaintiff  is  a  Frenchman  domiciled  in  France, 
and  that  the  causes  of  action  accrued  there, — so  as  to  negative  infe- 
rential^ that  the  plaintiff  "  returned"  to  this  country,  within  the  meaning 
of  the  proviso.  It  seems  to  me  that  that  is  seeking  to  put  too  strict  a 
construction  upon  the  statute ;  and  that  the  mere  circumstance  of  the 
cause  of  action  accruing  in  France,  and  the  plaintiff  being  a  domiciled 
Frenchman,  is  no  answer  to  a  replication  like  this.  The  point  was 
determined  in  Williams  v.  Jones,  where  it  was  held,  in  effect,  that  the 
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statute  of  limitations  does  not  run  against  a  foreigner  who  has  never  been 
in  this  country.  It  is  said  that  that  case  is  inapplicable,  because  the 
parties  were  English-born  subjects.  But  the  point  expressly  arose  in 
Strithorst  v.  Graeme,  where  it  plainly  appears  from  the  judgment  in  3 
Wilson,  145,  that  the  plaintiff  was  a  foreigner,  and  the  court  held  that, 
being  a  foreigner,  he  had  six  years  for  bringing  his  action  after  his  first 
coming  to  this  country.  The  statute  of  limitations  is  a  rule  of  proce- 
dure only ;  and  foreigners  suing  here  are  only  allowed  the  time  limited 
by  the  statute  of  James,  *without  reference  to  any  limitation  which 


may  obtain  in  the  country  where  the  contract  was  made.    Assum- 
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ing  that  the  3d  section  is  applicable  to  foreigners  suing  in  our  courts,  it 
follows  that  the  proviso  in  s.  7  must  also  apply  to  them.  The  fair  mean- 
ing of  the  two  sections  together,  is,  that  an  action  on  simple  contract 
shall  be  brought  within  six  years  of  the  accrual  of  the  cause  of  action ; 
but  that,  if  the  plaintiff  is  abroad  at  the  time  the  cause  of  action 
accrues, — whether  he  be  a  foreigner  or  an  Englishman, — the  six  years 
run  from  the  time  of  his  first  coming  into  England.  I  think  we  ought 
not  to  allow  this  matter  to  be  put  upon  the  record,  seeing  that  it  is 
already  decided. 

Maule,  J. — It  seems  to  me  that  this  is  a  perfectly  clear  case.  The 
meaning  of  the  statute  of  limitations  is  not  at  all  doubtful,  when  its 
language  is  considered.  The  3d  section  having  limited  the  time  for  com- 
mencing actions,  the  7th  section  introduces  a  proviso,  that,  if  the  plain- 
tiff is  beyond  the  seas,  or  under  certain  other  disabilities  there  enume- 
rated, at  the  time  of  the  accruing  of  the  cause  of  action,  he  shall  have 
the  same  time  after  his  return  to  this  country  wherein  to  bring  his  action, 
as  other  persons  having  no  such  impediment.  It  seems  to  me  that  these 
latter  words  throw  light  upon  the  previous  words,  showing  the  intention 
of  the  statute  to  be,  that  those  who  are  under  any  of  the  impediments 
mentioned  in  the  7th  section  at  the  time  the  cause  of  action  accrues, 
may  bring  their  actions  within  the  period  limited  by  the  3d  section,  from 
the  moment  when  the  impediment  is  removed.  That  is,  as  soon  as  they 
are  in  the  position  of  having  no  impediment  to  their  bringing  an  action, 
the  statute  is  to  run  against  them  from  that  time.  The  construction  put 
upon  the  statute  by  the  Lord  Chief  Justice,  is  supported  by  plain  com- 
mon sense,  as  well  as  by  authority.  The  general  scope  of  the  statute 
of  ^limitations  has  been  the  subject  of  too  many  judicial  decisions 
to  be  open  to  much  doubt.  A  great  degree  of  indulgence  is  given 
to  persons  who  are  under  certain  disabilities.  That  indulgence  is  removed 
from  the  time  the  disability  ceases  to  exist.  The  statute  is  to  be  con- 
strued with  liberality. 

Cresswell,  J.,  and  Talfourd,  J.,  concurring,  Rule  refused. 

Hall  «.  Little,  H   Mais.  203;   Wilton  v.  U  Metealf,  210;  Wakefield  «.  Smart,  3  English, 

Appleton,  17  Ibid.  180 ;  Little  v.  Blunt,  16  Pick.  488 ;    Wilson  v.   Keller,  Ibid.  507 ;    Hale  v. 

369 ;  White  v.  Hight,  1  Seam.  204 j  Grayei  v.  Lawrence,  1  Hew  Jersey,  714. 
Week*  19  Vermont,  176 ;  Voa  Hemert  v.  Porter, 
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MARWOOD  0.  WATERS.    June  13. 

A.  and  B.  had  a  conversation  about  the  letting  of  a  eottage  which  A.  claimed  as  heir-at-law  of 
his  father,  who  had  been  in  possession  for  fifty  years  before  his  death,  but  no  agreement  was 
come  to.  B.  afterwards  took  forcible  possession  of  the  cottage  j  and,  in  a  plaint  in  the  county 
court,  in  which  A.  claimed  two  years'  rent,  B.  set  up  the  title  of  the  lord  of  the  manor : — 
Held,  that,  inasmuch  as  there  was  no  evidence  of  tenancy,  the  title  properly  came  in  ques- 
tion ;  and  a  prohibition  was  issued. 

The  plaintiff  sued  the  defendant  in  the  county  court  of  Lincolnshire 
for  two  years'  rent  of  a  cottage  and  premises  at  Goulceby,  from  the  5th 
of  July,  1850,  to  the  5th  of  July,  1852. 

It  appeared  that  one  William  Marwood,  the  father  of  the  plaintiff,  had 
lived  in  the  cottage  in  question  for  upwards  of  fifty  years ;  and  that, 
shortly  after  his  death,  viz.  on  the  28th  of  June,  1850,  the  defendant 
asked  the  plaintiff  if  he  would  let  or  sell  him  the  cottage ;  that  the 
plaintiff  declined  to  sell,  but  offered  to  let  it ;  that  the  defendant  then 
asked  what  rent  he  would  require,  to  which  the  plaintiff  replied,  57.  a 
year ;  that  the  defendant  objected  that  this  was  too  much,  and  went 
away ;  and  that  a  few  days  afterwards  the  defendant  took  forcible  pos- 
session of  the  premises,  and  had  retained  it  ever  since.  It  further 
appeared,  that  the  plaintiff  had  applied  to  a  magistrate  for  a  summons 
against  the  defendant  for  the  forcible  entry,  but  that  the  magistrate 
declined  to  interfere ;  and  that  the  defendant  had  entered  with  the  con- 
sent of  the  steward  of  the  lord  of  the  manor,  to  whom  he  had  paid  a 
small  rent  for  the  premises. 

*8211  ^n(^er  ^e8e  circumstances,  it  was  submitted  that  the  *county 
J  court  had  no  jurisdiction,  the  title  to  the  premises  being  in  ques- 
tion. The  judge,  however,  gave  a  verdict  for  the  plaintiff  for  102.,  being 
for  two  years'  rent  at  the  rate  of  5Z.  a  year ;  although,  at  the  same  time, 
he  stated  that  there  was  no  evidence  to  show  that  that  rent  was  agreed 
on,  but  that,  as  there  was  clearly  a  letting  for  some  rent>  the  rent  which 
'  had  been  named  by  the  plaintiff  in  June,  1850,  was  the  rent  which  he 
should  order  the  defendant  to  pay. 

Lush,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon  the 
plaintiff  to  show  cause  why  a  writ  of  prohibition  should  not  issue  to  the 
judge  of  the  county  court,  to  restrain  all  further  proceedings  in  the 
said  court  against  the  defendant  upon  the  judgment  recovered  against 
him  upon  the  said  plaint.  He  submitted  that  the  relation  of  landlord 
and  tenant  had  never  been  created  between  the  parties ;  and  that  a 
claim  of  right  was  clearly  involved,  the  contest  being  whether  the 
plaintiff  was  entitled  to  the  premises  as  heir-at-law,  or  as  administrator 
to  his  father,  or  whether  the  premises  belonged  to  the  lord  of  the 
manor. 

.  Phipson  now  showed  cause. — The  judge  of  the  county  court  properly 
held  that  the  defendant  had  no  right  to  dispute  the  plaintiff's  title :  the 
only  question  between  the  parties  was  one  of  fact,  what  was  the  amount 
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of  rent,  or  the  value  of  the  occupation.     As  there  was  clearly  a  letting, 
the  amount  of  rent  was  for  the  judge. 

Per  Curiam. — There  was  no  evidence  whatever  to  show  that  the 
relation  of  landlord  and  tenant  had  ever  been  created.  The  whole  was 
clearly  a  question  of  title.  The  rule  for  the  prohibition  must  be  made 
absolute.  Rule  absolute. 


♦BRADLEY,  Executor  of  HANNAH  BRADLEY,  Deceased,  rj|rft90 
v.  JAMES.    May  26.  L  **Z 

In  on  action  by  the  executor  of  the  payee  against  the  maker,  upon  a  promissory  note  more  than 
■ix  years  over-doe,  the  plaintiff",  in  order  to  take  the  case  out  of  the  statute  of  limitations, 
produced  a  book  in  which  he  had,  in  the  years  1844  and  1847  respectively,  at  the  request  of 
the  testatrix,  entered  two  payments  as  for  interest  due  upon  the  note,  which  she  told  him  she 
had  received  from  the  defendant : — Held,  admissible  evidence,  as  entries  against  the  interest 
of  the  party  making  them. 

This  was  an  action  of  assumpsit  on  a  promissory  note  for  5(M.,  bearing 
date  in  1827,  and  payable  on  demand.  The  material  plea  was  the 
statute  of  limitations,  which  was  traversed  by  the  replication. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  in  London 
after  the  last  term.  The  plaintiff,  who  was  the  executor  of  the  payee, 
produced  a  book  which  he  represented  to  have  belonged  to  the  deceased, 
and  in  which  he  stated  that  he  had  upon  two  occasions,  viz.,  in  1844 
and  1847,  by  her  direction,  made  entries  of  two  payments  of  42.  each 
which  she  told  him  she  had  received  from  the  defendant  a  day  or  two 
before  on  account  of  interest  on  the  promissory  note.  He  admitted 
that  he  never  saw  any  money  pass. 

On  the  part  of  the  defendant,  it  was  objected  that  this  was  no 
evidence  of  payment  to  take  the  case  out  of  the  statute  of  limitations. 
His  Lordship,  however,  held  it  to  be  admissible,  and  the  jury  found  a 
verdict  for  the  plaintiff  for  67Z. 

O'Malley  now  moved  for  a  new  trial,  on  the  ground  of  the  misre- 
ception  of  evidence. — The  evidence  in  question  was  clearly  inadmis- 
sible. The  9  G.  4,  c.  14,  s.  1,  enacts,  that,  in  actions  of  debt  or  upon 
the  case  founded  upon  any  simple  contract,  no  acknowledgment  or 
promise  by  words  only  shall  be  deemed  sufficient  evidence  of  a  new 
or  continuing  promise  whereby  to  take  any  case  out  of  the  operation 
of  the  (21  Jac.  1,  c.  16,  s.  8,  and  10  Car.  2,  c.  6,  Irish),  or  either  of 
them,  or  to  *deprive  any  party  of  the  benefit  thereof,  unless  r>ooq 
such  acknowledgment  or  promise  shall  be  made  and  contained  *- 
by  or  in  some  writing  to  be  signed  by  the  party  chargeable  thereby : 
provided  always  that  nothing  herein  contained  shall  alter  or  take  away 
or  lessen  the  effect  of  any  payment  of  any  principal  or  interest  made 
by  any  person  whatsoever."  And  the  3d  section  enacts  that  "no 
endorsement  or  memorandum  of  any  payment,  made  or  written  after 

vol.  xiii.— 67  2  Y 
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the  time  appointed  for  this  act  to  take  effect,  upon  any  promissory 
note,  bill  of  exchange,  or  other  writing,  by  or  on  behalf  of  the  party 
to  whom  such  payment  shall  be  made,  shall  be  deemed  sufficient  proof 
of  such  payment,  so  as  to  take  the  case  out  of  the  operation  of  either 
of  the  said  statutes."  Here,  the  entry  was  treated  as  a  declaration  by 
the  deceased  that  she  had  received  the  money,  and  received  it  as  a  pay- 
ment of  interest  due  on  the  note.  [Maule,  J. — It  was  an  admission 
of  the  deceased  person  against  her  own  interest,  and  therefore  evi- 
dence.] It  has  never  yet  been  decided  that  an  entry  by  a  party,  of 
the  receipt  of  money  paid  to  himself,  without  more,  is  any  evidence  of 
part-payment  to  take  a  case  out  of  the  statute.  [Maule,  J. — The  case 
of  the  accoucheur, — Higham  v.  Bidgway,  10  East,  109, — which  is  com- 
monly referred  to,  is  a  case  of  that  sort.]  There  Lord  Ellenborough 
says, — "  I  think  the  evidence  was  properly  admitted,  upon  the  broad 
principle  on  which  receivers'  books  have  been  admitted,  viz.,  that  the 
entry  made  was  in  prejudice  of  the  party  making  it."  The  entry  there 
was  an  entry  made  by  a  deceased  accoucheur  in  his  book,  of  having 
delivered  a  woman  of  a  child  on  a  certain  day,  referring  to  his  ledger, 
in  which  he  had  made  a  charge  for  his  attendance,  and  marked  the 
charge  as  paid.  It  cannot  be  said  that  the  entry  here  is  against  the 
interest  of  the  party  making  it,  when  its  effect  is,  to  prevent  the  statute 
of  limitations  from  running  against  the  demand.    [Talfourd,  J. — In 

♦8241  *The  King  Vm  The  Inhabitant8  of  Hendon,  4  B.  &  Ad.  628  (E. 
-J  C.  L.  R.  vol.  24),  which  was  an  indictment  against  the  defend- 
ants for  non-repair  of  a  bridge,  the  only  evidence  of  their  liability  to 
repair,  was,  an  entry  in  the  book  of  a  deceased  carpenter,  of  repairs 
done  by  him  to  the  fence  of  the  bridge,  containing  an  acknowledgment 
that  the  parish  had  paid  him  the  amount.]  The  question  was  much 
discussed  in  Fursdon  v.  Glogg,  10  M.  &  W.  573,f(<t)  but  the  case  was 
decided  upon  another  ground.  [Jervis,  C.  J. — The  Court  of  Exche- 
quer in  Willis  v.  Newham,  8  Y.  &  J.  518,  f  held  that  no  mere  admission 
of  payment  will  suffice  to  take  a  case  out  of  the  statute  of  limitations : 
but  that  has  many  times  been  doubted,  and  at  last  the  court  of  error 
has  overruled  it — Cleave  v.  Jones,  6  Exch.  678.f]  In  Cleave  v.  Jones, 
the  entry  was  in  the  account-book  of  the  defendant,  and  in  her  own 
handwriting :  it  was  a  clear  admission  by  her  that  she  had  paid  interest 

(a)  The  question  there  wu,  whether  a  verbal  statement,  made  by  a  deceased  collector  of  rents, 
at  the  time  of  paying  orer  to  his  employer  moneys  received  by  him  from  the  tenant*,  as  to  the 
person  from  whom  he  received  a  particular  sum  entered  by  him  in  the  rental,  was  admissible  in 
evidence  against  that  person.  The  following  authorities  were  cited, — Higham  v.  Ridgway,  10 
East,  109,  Doe  d.  Human  v.  Pettet,  5  B.  A  Aid.  223  (E.  C.  L.  R.  toI.  7),  Ivat  c.  Finch,  1  Taunt 
141,  Davies  v.  Pierce,  2  T.  R.  53,  Peaceable  v.  Watson,  4  Taunt,  16,  Holloway  v.  Rakes,  2T.K. 
55,  Doe  d.  FoBter  v.  Williams,  Cowp.  021,  Barker  v.  Ray,  2  Russ.  03,  Woolway  r.  Rowe,  1  Ad.  A 
E.  114  (E.  C.  L.  R.  roL  28),  3  N.  A  M.  849,  Walker  v.  Broadstock,  1  Esp.  N.  P.  C.  45S,  Came  v. 
Kicoll,  1  N.  G.  430, 1  Scott,  406,  Doe  d.  Gallop  v.  Vowles,  1  M.  A  Rob.  261,  Doe  d.  Baggalley  «. 
Jones,  1  Campb.  267,  Strode  v.  Winchester,  1  Dick.  397,  Marks  v.  Lahee,  3  N.  C.  408.  4  Scott, 
137,  and  1  PhilL  Evid.  311. 
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on  the  debt  within  six  years.  The  court  there  concede  that  the  con- 
struction they  put  upon  the  statute  lets  in  one  of  the  many  mischiefs 
the  statute  intended  to  guard  against.  [Jervis,  C.  J. — That  is  not 
the  fair  effect  of  the  judgment.  Cresswbll,  J. — A  verbal  admission 
in  the  presence  of  a  third  person,  you  must  admit,  would  do.]  i-*q0c 
♦The  words  of  the  3d  section  of  the  9  G.  4,  c.  14,  admit  of  two  *-  " 
constructions :  the  question  is,  which  of  the  two  is  the  more  consistent 
with  the  intention  of  the  legislature. 

Mauls,  J. — I  am  of  opinion  that  there  is  nothing  in  the  point  to 
make  it  necessary  or  advisable  to  grant  a  rule  in  this  case.  It  is  quite 
clear  this  is  an  admission  against  the  interest  of  the  party  making  it, 
at  the  time  it  was  made.  It  is  like  the  case  I  alluded  to,  of  Higbam 
v.  Bidgway.  The  statute  says  that  no  acknowledgment  or  promise  by 
words  only  shall  be  deemed  sufficient  evidence  of  a  new  or  continuing 
promise  whereby  to  take  any  case  out  of  the  operation  of  the  statute 
of  limitations,  unless  such  acknowledgment  or  promise  shall  be  made 
and  contained  by  or  in  some  writing  to  be  signed  by  the  party  charge- 
able thereby;  provided  that  nothing  herein  contained  shall  alter  or 
take  away  or  lessen  the  effect  of  any  payment  of  any  principal  or  inte- 
rest made  by  any  person  whatsoever.  That  never  was  intended  to 
lessen  the  effect  of  proof  of  payment,  but  is  confined  to  promises  or 
acknowledgments  by  words  only.  It  was  not  intended  to  repeal  the 
law  as  to  proof:  it  leaves  the  payment  to  have  all  the  operation  it  had 
before,  if  proved  by  any  admissible  evidence.  The  3d  section  only 
applies  to  the  case  where  there  is  nothing  more  than  an  endorsement 
or  memorandum  on  the  note  or  bill  or  other  writing  which  constitutes 
the  contract  declared  on. 

The  rest  of  the  court  concurring,  Rule  refused. 


*THE  CORK  AND  BANDON  RAILWAY  COMPANY  v.  r*ft9ft 

GOODB.    May  31.  L  wo 

An  action  of  debt  by  a  railway  company  against  one  of  its  members,  for  calls,  under  the  com- 
panies clauses  consolidation  act  (8  k  9  Vict  o.  16),  and  the  special  act  (8  A  9  Vict  c.  cxxii.), 
is  an  action  founded  upon  a  statutory  liability;  and  therefore  a  plea  "that  the  action  is 
founded  upon  contracts  without  tptcialty,  and  that  the  alleged  eauses  of  action  did  not,  nor 
did  any  or  either  of  them,  accrue  within  rise  yean  before  the  suit,"  is  a  bad  plea, — the  proper 
limitation  to  such  an  action  being  twenty  yeore,  by  the  3  A  4  W.  4,  c  42,  s.  3. 

This  was  an  action  of  debt  for  calls  upon  railway  shares.  The  de- 
claration stated  that  the  defendant  was  the  holder  of  thirty  shares  in 
The  Cork  and  Bandon  Railway  Company,  and  was  indebted  to  the 
said  company  in  the  sum  of  825?.,  in  respect  of  nine  calls,  that  is  to 
say,  seven  calls  of  21.  10*.  each,  and  two  calls  of  51  each,  upon  each 
of  the  said  shares ;  whereby  an  action  had  accrued  to  the  said  company, 
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by  virtue  of  the  « companies  clauses  consolidation  act,  1845"  (8  &  9 
Vict.  c.  16),  and  the  "  Cork  and  Bandon  Railway  Act,  1845"  (8  &  9 
Yict.  c.  cxxii.) ;  but  the  defendant  had  not  paid  the  same,  or  any  part 
thereof:  And  also  for  money  payable  by  the  defendant  to  the  said  com- 
pany for  interest  upon,  and  for  the  forbearance  at  interest  by  the  said 
company  to  the  defendant,  at  his  request,  of  moneys  owing  from  the 
defendant  to  the  said  company :  And  for  money  found  to  be  due  from 
the  defendant  to  the  said  company  on  an  account  stated  between  them : 
And  the  said  company  claimed  1500 J. 

Second  plea, — that  the  action  is  upon  contracts  without  specialty, 
and  that  the  alleged  causes  of  action  did  not,  nor  did  any  or  either  of 
them,  accrue  within  six  years  before  this  suit. 

To  this  plea  the  plaintiffs  demurred,  the  ground  of  demurrer  stated 
in  the  margin  being,  that  the  statute  of  limitations  referred  to  by  the 
second  plea,  and  therein  pleaded,  was  not  pleadable  to  the  causes  of 
action  declared  on. 

Beanley  (with  whom  was  Byles,  Serjt.),  in  support  of  the  demurrer. — 
The  second  plea  is  no  answer  to  the  *action.(a)  The  action  is 
brought  upon  a  specialty,  and  therefore  the  limitation  is,  the 
twenty  years  provided  by  the  3  &  4  W.  4,  c.  42,  s.  3,  and  not  the  six  years 
provided  by  the  21  Jac.  1,  c.  16,  s.  2.  The  companies  clauses  consolida- 
tion act,  8  &  9  Vict.  c.  16,  ss.  3,  8,  9,  21,  22,  23,  24,  26,  27,  and  28, 
show  that  the  liability  of  the  defendant  in  this  action  is  the  creature  of 
the  statute.  The  defendant  admits  that  he  is  a  shareholder  in  the  sense 
defined  in  section  8.(5)  In  the  Agricultural  Cattle  Insurance  Company 
v.  Fitzgerald,  16  Q.  B.  432  (E.  C.  L.  R.  vol.  71),  where  an  objection 
was  taken  to  the  company's  deed  of  settlement,  Lord  Campbell  said, — 
«  This  is  not  an  action  on  the  deed,  but  upon  the  act  of  parliament, 
which  renders  the  defendant  liable  to  be  sued  in  this  form,  if  he  was  a 
shareholder  when  the  call  was  made."  So,  in  The  South  Staffordshire 
Railway  Company  v.  Burnside,  5  Exch.  129,  f  Parke,  B.,  says  that  the 
obligation  to  pay  calls  depends  upon  the  statute.  [Maule,  J. — If  the 
statute  makes  it  a  debt,  it  is  a  contract.]  In  The  Birkenhead,  Lan- 
cashire, and  Cheshire  Junction  Railway  Company  v.  Pilcher,  5  Exch. 
24,f  to  a  declaration  for  railway  calls,  the  defendant  pleaded,  that,  at 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs,  were, — That  the  statute  21 
Jac.  1,  c.  16,  s.  2,  was  inapplicable;  that  the  plea  attempted  to  pat  in  issae  as  matter  of  fact  a 
matter  of  law,  by  averring  that  the  aotion  was  upon  contracts  without  specialty ;  that  it  appears 
by  the  declaration  that  the  action  was  founded  upon  a  specialty,  and  that  the  proper  limitation 
is  twenty  years,  under  the  3  &  4  W.  4,  c.  42,  s.  3 ;  that  the  plea,  if  traversed,  would  raise  an 
immaterial  issue,*  that  it  was  double  and  multifarious;  that  the  averment  that  the  action  is 
upon  contracts  without  specialty  was  superfluous  and  idle,  a  conclusion  of  law,  immaterial,  Ac. 

(6)  Which  enacts  that  "every  person  who  shall  have  subscribed  the  prescribed  sum  or  up- 
wards to  the  capital  of  the  company,  or  shall  otherwise  have  beoome  entitled  to  a  share  in  the 
company,  and  whose  name  shall  have  been  entered  on  the  register  of  shareholders  hereinafter 
mentioned,  shall  be  deemed  a  shareholder  of  the  company." 
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the  time  *when  he  first  became  the  holder  of  the  shares,  and  at  r*o9n 
the  time  of  his  making  the  contracts  by  force  of  which  the  debts,  *- 
causes  of  action,  and  liabilities  in  the  declaration  mentioned  accrued  to 
the  plaintiff,  and  were  incurred  by  the  defendant,  and  at  the  time  of 
his  making  and  entering  into  the  contracts  by  force  of  which  the  plain- 
tiffs claimed  to  be  entitled  by  law  to  make  the  call  upon  the  defendant 
as  in  the  declaration  alleged,  the  defendant  was  an  infant  within  the  age 
of  twenty-one  years :  the  plaintiffs  replied,  that  the  defendant,  at  the  time 
when  he  first  became  holder  of  the  shares,  and  at  the  time  of  his  making 
the  contracts  in  the  plea  mentioned,  was  of  the  full  age  of  twenty-one 
years.  It  appeared  at  the  trial,  that  the  defendant  was  the  purchaser 
of  the  shares  in  question  whilst  he  was  an  infant,  and  that,  after  he  was 
of  full  age,  a  call  was  made :  and  it  was  held,  that  the  term  "contract" 
meant,  the  contract  by  which  the  defendant  became  a  shareholder,  and 
not  the  obligation  to  pay  the  calls  under  the  8  &  9  Vict.  c.  16,  s.  21, 
and  consequently,  that  the  plea  was  proved  by  evidence  of  his  infancy 
at  the  time  of  the  transfer  to  him  of  the  shares,  Parke,  B.,  there  says : 
« The  question  whether  the  plea  was  proved,  depends  upon  the  term 

<  contract'  in  the  plea.  If  it  means  the  <  contract'  by  which  he  ac- 
quired the  shares  from  his  vendor,  there  is  no  doubt  he  was  then  an 
infant,  as  well  as  at  the  time  when  he  became  a  holder  of  the  shares, 
and  consequently  the  plea  was  proved.  If,  on  the  other  hand,  the 
term  <  contract'  means  the  obligation  to  pay  the  calls  created  by  the 
special  act  establishing  the  railway,  and  the  8  &  9  Vict.  c.  16,  that 
obligation  did  not  arise  until  the  time  fixed  for  the  payment  of  the  call, 
and  then  the  defendant  was  of  full  age,  and  the  plea  was  not  proved. 
We  think  that  this  obligation  created  by  statute,  cannot  be  described  as 
a  <  contract,'  and  consequently  that  the  meaning  of  the  plea  is,  that  he 
was  an  infant  when  the  contract  was  *made  by  which  he  became  r*o9q 
a  shareholder ;  and,  in  that  sense  of  the  word,  the  plea  was  *■ 
proved,  and  the  rule  must  therefore  be  absolute  to  enter  a  verdict  for 
the  defendant.     Whether  the  plea  is  an  answer  to  the  action,  the  word 

<  contract'  being  so  construed,  is  a  question  which  we  need  not  now 
consider/'  In  Talory  v.  Jackson,  Cro.  Car.  513,  it  was  held  that  the 
21  Jac.  1,  c.  16,  did  not  extend  to  an  action  of  debt  upon  the  2  &  3 
Ed.  6,  c.  13,  for  not  setting  out  tithes,  because  it  was  founded  upon  a 
specialty.  So,  in  Jones  v.  Pope,  1  Saund.  36,  it  was  held  that  debt 
for  an  escape  of  one  in  execution,  is  not  within  the  statute  of  limita- 
tions. 21  Jac.  1,  c.  16,  for,  at  common  law,  no  action  of  debt  lay  against 
a  gaoler  for  an  escape  out  of  execution.  So,  here,  the  action  is  based 
solely  upon  the  statute.  [Jervis,  C.  J. — The  analogy  of  those  cases 
is  not  quite  perfect :  but  for  the  1  Ric.  2,  c.  12,  debt  would  not  have 
lain  for  the  escape;  and,  but  for  the  statute  2  &  3  Ed.  6,  c.  13,  no 
action  would  have  lain  for  not  setting  out  tithes.]  So,  here,  the  de- 
fendant would  not  have  been  suable  in  this  form  for  not  paying  calls, 
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but  for  the  statute.  [Maule,  J. — You  Bay  that  the  facts  stated  here 
do  not  show  any  contract,  except  for  the  statute  ?]  Exactly  so.  The 
defendant  becomes  bound  by  the  statutory  contract, — a  record  of  the 
highest  nature :  and  a  duty  is  imposed  upon  him  by  the  statute,  for 
the  breach  of  which  the  special  form  of  remedy  is  given.  The  liability 
is  created  by,  and  altogether  founded  on,  the  statute.  That  an  action 
on  a  statute  is  an  action  upon  a  specialty,  is  clear  from  Bac.  Abr. 
Limitation  of  Actions,  (D.  8),  and  Com.  Dig.  Temps,  (G.  15).  In  the 
case  of  the  Tobacco  Pipe  Makers'  Company  v.  Loder,  16  Q.  B.  765  (E. 
C.  L.  R.  vol.  71),  the  action  was  upon  a  by-law ;  the  observations  of 
Patteson,  J.,  show,  that,  if  the  action  had  been  upon  the  charter,  the 
decision  would  have  been  different.  [Matjle,  J. — The  by-law  became 
*A3m  °Migatory  on  the  defendant,  not  by  *virtue  of  the  charter,  but 

-*  by  virtue  of  the  act  of  parliament  which  made  them  binding.] 
By  demurring,  the  plaintiffs  do  not  admit  the  allegation  in  the  plea  that 
the  action  is  upon  contracts  without  specialty,  inasmuch  as  the  court 
can  see  that  it  is  an  action  founded  upon  the  statute.  ' 

Udall,  control,  (a) — The  plea  is  good.  The  liability  to  pay  calls  is  a 
liability  on  a  contract  without  specialty.  Either  assumpsit  or  case 
would  lie.  An  action  upon  a  statute  is  a  totally  different  thing.  A 
man  may  become  a  shareholder  in  a  variety  of  ways, — as,  by  subscrib- 
ing towards  the  funds  of  the  company  before  the  act  of  parliament  is 
obtained,  by  becoming  an  allottee,  or  by  buying  shares  in  the  market, 
or  by  bequest,  or  marriage,  &c.  The  3d  section  of  the  special  act,  8 
&  9  Vict.  c.  cxxii.,  shows,  that,  at  the  time  the  act  passed,  the  whole 
capital  had  not  been  subscribed  for.  The  7th  section  of  the  8  &  9  Vict, 
c.  16,  makes  the  shares  personal  estate.  In  The  Great  North  of  England 
Railway  Company  v.  Biddulph,  7  M.  i  W.  243,  f  in  an  action  by  a  rail- 
way company  for  calls,  the  declaration  alleged  that  "the  defendant  sub- 
scribed for  a  large  sum  of  money,  to  wit,  5000Z.,  towards  the  undertaking 
mentioned  in  the  act,"  &c.  The  company  were  empowered  by  the  3d 
♦8311  8ect*on  °*  ^e*r  act>  6  *&  7  W.  4,  c.  cv.,  to  raise  1,000,000/.  for 

■■  constructing  and  maintaining  the  railway,  and  by  the  195th  sec- 
tion it  appears  that  660,000Z.  had  been  subscribed  for  by  several  per- 
sons, under  a  contract  binding  themselves  and  their  heirs,  before  the 
passing  of  the  act.  A  motion  having  been  made  in  arrest  of  judgment, 
on  the  ground  that  the  declaration  should  have  alleged  a  subscription 
by  deed, — it  was  held,  that  the  declaration  was  good  after  verdict ;  and 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant,  were, — "  That  the  liability 
of  the  defendant  to  the  plaintiffs  to  pay  the  oalls  mentioned  in  the  first  count,  is  fonnded  upon  a 
oontract  between  them,  and,  unless  that  contract  is  by  deed,  it  is  a  contract  without  specialty  ; 
that  it  is  not  stated  in  the  declaration  that  any  deed  was  executed ;  that  the  fact  of  there  being 
a  deed  is  negatived  by  the  plea ;  that  the  cause  of  action  is  not  fonnded  on  any  statute,  though 
it  is  in  some  measure  regulated  by  statute ;  that  a  statute  is  not  a  specialty  within  the  meaning 
of  the  statute  of  limitations ;  that  a  contract  regulated  by  statute  is  not  a  specialty  contract ; 
and  that,  if  the  action  is  founded  upon  statute,  the  period  of  limitation  is  two  years." 
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the  court  also  inclined  to  think  it  would  have  been  good  on  special  de- 
murrer. In  The  Sheffield,  Ashton-under-Lyne,  and  Manchester  Railway 
Company  v.  Woodcock,  7  M.  &  W.  574,f  it  was  held,  that  a  transfer  of 
railway  shares  from  an  original  subscriber  to  the  undertaking  made  be- 
fore the  formation  of  a  register  of  proprietors  pursuant  to  the  act,  but 
after  the  passing  of  the  act,  is  good,  although  the  transferror  be  never 
registered  as  a  proprietor.  No  deed  is  ever  signed  between  the  share- 
holders and  the  company.  [Crbsswell,  J. — What  is  the  contract  be- 
tween the  shareholders  and  the  company  ?  When  is  it  made  ?  and  how  ? 
By  writing,  by  word  of  mouth,  or  by  instrument  under  seal  ?  Maule, 
J. — Where  is  the  shareholder's  undertaking  to  pay  calls  but  for  the 
statute  ?]  It  must  be  conceded  that  there  is  none.  [Maule,  J. — Then 
he,  undertakes  by  the  statute.  Is  an  action  brought  upon  that  under- 
taking, an  action  upon  a  contract  without  specialty  ?]  It  is  submitted 
that  it  is.  In  The  South  Staffordshire  Railway  Company  v.  Burnside, 
5  Exch.  129,f  Parke,  B.,  says :  "  The  statute  which  enables  the  com- 
pany to  recover  calls,  no  doubt,  merely  enforces  an  obligation  on  the 
shareholders,  created  by  contract.  If  the  defendant  contracted  with 
the  company  to  take  twenty  shares,  upon  each  of  which  the  capital  to 
be  contributed  was  20Z.,  he  may  be  said  to  have  agreed  with  them  to 
pay  202.  per  share  by  such  instalments  as,  according  to  the  statute, 
they  were  entitled  to  require."     If,  then,  shares  may  be  obtained  by 


a  parol  "contract,  this  is  an  action  founded  upon  a  contract  with- 
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out  specialty.  Where  a  statute  empowers  parties  to  do  a  cer- 
tain thing,  and  the  thing  has  been  done,  assumpsit  will  lie.  Thus,  in 
Bell  v.  Burrows,  Bull.  N.  P.  129,  a  private  act  of  parliament  gave  power 
to  commissioners  to  divide  common  fields,  and  to  make  such  orders  and 
regulations  as  they  should  think  fit ;  they  awarded  that  all  proprietors 
of  land  allotted  to  them  which  had  been  ploughed  or  manured  since  any 
corn  had  been  reaped,  should  pay  to  the  person  who  had  manured  or 
ploughed  it,  4*.  an  acre, — it  was  held,  that  general  indebitatus  assump- 
sit would  lie.  So,  in  Rann  v.  Green,  Cowp.  474,  assumpsit  was  brought 
to  recover  money  due  to  the  plaintiff  as  vicar  of  a  parish  in  Coventry, 
pursuant  to  an  order  made  by  the  lord  chancellor  and  the  chief  justices 
of  the  King's  Bench  and  Common  Pleas,  agreeably  to  the  directions  of 
a  private  act  of  parliament  concerning  tithes,  passed  in  the  4  &  5  P.  & 
M.  c.  5.  [Maule,  J. — Assumpsit  wa*  brought,  and  the  defendant  did 
not  object  to  it.  That  case  is  an  instance,  but  no  authority.]  Lord 
Mansfield  said :  "  The  action,  which  is  an  action  of  assumpsit,  is  brought 
in  consequence  of  a  right  liquidated  by  means  of  the  statute.  The 
statute,  therefore,  is  the  only  ground  of  action.  Without  it,  we  had 
no  authority  to  make  the  order  we  did :  but,  when  the  order  was  made, 
the  law  raised  an  assumpsit/'  So,  in  Peck  v.  Wood,  5  T.  R.  130, 
assumpsit  was  maintained  for  a  moiety  of  the  expense  of  a  party-wall, 
under  the  building  act,  14  G.  3,  c.  78,  s.  41.     Here,  no  action  lies 
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against  a  party  merely  in  consequence  of  his  being  a  shareholder  in  the 
company :  to  render  him  liable,  the  directors  must  make  a  call  (8  &  9 
Vict.  c.  16,  s.  22),  and  that  is  no  specialty.  Upon  the  authority  of 
these  cases,  and  of  Com.  Dig.  Action  upon  Statute,  (E),  it  is  laid  down 
in  1  Ghitty  on  Pleading,  7th  edit.  p.  118,  that,  "  though  a  statute  may 
*nqo-|  in  some  respects  be  considered  as  a  specialty,  *yet  assumpsit 

-■  may  be  supported  for  money,  &c,  accruing  due  to  the  plaintiff 
under  the  provisions  thereof,  he  not  being  thereby  restricted  to  any 
other  particular  remedy."  It  is  not  necessary  to  show  that  this  is  an 
action  of  debt  at  all :  the  company  may  proceed  in  equity.  The  judg- 
ment of  the  Court  of  Queen's  Bench  in  the  Tobacco-Pipe  Makers' 
Company  v.  Loder,  16  Q.  B.  765,  779  (E.  C.  L.  R.  vol.  71),  it  is  sub- 
mitted, has  a  material  bearing  upon  this  case.  Unless  this  contract  is 
governed  by  the  limitation  in  the  21  Jac.  1,  c.  16,  s.  3,  there  is  no 
limitation  at  all  applicable  to  the  case ;  for,  the  3  &  4  W.  4,  c.  42,  s.  3, 
which  speaks  of  "debt  upon  any  bond  or  other  specialty"  must  be 
confined  to  specialties  ejusdem  generis,  or  to  specialties  of  an  inferior 
sort. 

Byles,  Serjt.,  in  reply. — The  8th  section  of  the  8  &  9  Vict.  c.  16, 
defines  shareholders, — "  every  person  who  shall  have  subscribed  the 
prescribed  sum  or  upwards  to  the  capital  of  the  company,  or  shall 
otherwise  have  become  entitled  to  a  share  in  the  company,  and  whose 
name  shall  have  been  entered  on  the  register  of  shareholders."  There 
may  be  shareholders  who  have  contracted  by  deed,  and  shareholders 
who  have  contracted  without  deed.  [Cresswell,  J. — And  some  who 
have  not  contracted  at  all.  Maule,  J. — Except  so  far  as  the  statute 
constitutes  a  contract.]  The  22d  section  empowers  the  directors  to 
make  calls,  and  enacts  that  "  every  shareholder  shall  be  liable  to  pay 
the  amount  of  the  calls  so  made,  in  respect  of  the  shares  held  by  him, 
to  the  persons  and  at  the  times  and  places  from  time  to  time  appointed 
by  the  company."  And  the  26th  section  gives  the  form  of  declaration 
which  is  here  adopted.  [Cresswell,  J. — Tolls  usually  depend  upon 
the  charter ;  and  yet  general  indebitatus  assumpsit  was  held  to  lie  for 
them :  Seward  v.  Baker,  1  T.  R.  616.]  It  does  not  necessarily  follow 
*8<U1  *^*t  ^e^  might  not  be  maintained  *upon  the  charter.     A  char- 

J  ter  is  no  specialty  as  regards  the  grantees :  but  an  act  of  par- 
liament is  as  much  a  specialty  as  if  it  had  the  seal  of  every  individual 
member  of  the  public  upon  it.  [Maule,  J. — A  charter  certainly  is 
not  identical  with  an  act  of  parliament.  If  an  act  of  parliament  says 
that  certain  persons  shall  pay  certain  moneys,  and  nothing  more,  debt 
undoubtedly  is  the  appropriate  remedy.  The  statute  creates  the  debt : 
but  it  would  be  necessary  to  allege  specially  all  the  circumstances 
essential  to  bring  the  party  under  the  liability,  but  for  the  short  form 
given  by  the  26th  section.]  The  statute  intended  that  the  action  for 
calls  should  be  an  action  of  debt :  and  this  is  an  action  of  debt  upon 
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the  statutable  liability*  Bell  v.  Barrows  was  not  an  action  upon  a 
statute.  Rann  v.  Green  is  disposed  of  by  the  observation  of  Mr.  Jus- 
tice Maule.  Peck  v.  Wood  was  not,  properly  speaking,  an  action  upon 
a  statute.  [Maule,  J. — There  may  be  statutes  which  may  be  in  psrt 
or  in  whole  the  foundation  of  an  action  'of  assumpsit.  This  is  debt, 
founded  upon  the  statute,  and  upon  nothing  else.]  The  case  is  clearly 
governed  by  the  limitation  applicable  to  actions  of  covenant  or  debt 
upon  specialty,  in  the  3  4  4  W.  4,  c.  42,  s.  3. 

Jervis,  C.  J. — I  am  of  opinion  that  the  second  plea  in  this  case  is 
no  answer  to  the  action,  and  that  the  plaintiffs  are  entitled  to  judgment. 
This  is  an  action  of  debt :  it  professes  to  be  an  action  upon  the  statutes 
8  &  9  Vict.  c.  16,  and  8  &  9  Vict.  c.  cxxii.,  and  is  in  the  form  given  by 
the  26th  section  of  the  former  act.(a)  I  think  it  is  an  action  upon 
statute.  There  are  various  modes  of  becoming  a  holder  of  shares 
pointed  out  by  the  statute :  some  members  of  the  company  are  liable 
to  pay  calls,  others  are  not.  But  for  the  act  of  parliament,  no 
*action  could  be  brought  by  the  company  against  one  of  its  own  r*nqr 
members.  This,  therefore,  is  an  action  brought  in  respect  of  a  l- 
liability  created  by  statute,  and  therefore  is  an  action  founded  upon  the 
statute,  and  the  plea  which  relies  upon  the  six  years'  limitation  is  no 
answer  to  it :  consequently  the  plaintiffs  must  have  judgment. 

Maule,  J. — I  also  am  of  opinion  that  this  is  a  bad  plea.  It  states 
that  the  action  is  upon  contracts  without  specialty,  and  that  the  alleged 
causes  of  action  did  not,  nor  did  any  or  either  of  them,  accrue  within 
six  years  before  this  suit.  When  we  look  at  the  declaration,  we  find 
that  the  action  is  brought  upon  two  statutes, — the  companies  clauses 
consolidation  act,  8  &  9  Vict.  c.  16,  and  the  Cork  and  Bandon  Railway 
Act,  8  &  9  Vict.  c.  cxxii.  It  is  manifest  upon  reading  the  declaration, 
that  it  is  a  declaration  in  debt  upon  these  two  statutes.  Now,  a  decla- 
ration in  debt  upon  a  statute,  is  a  declaration  upon  a  specialty ;  and  it 
is  not  the  less  so  because  the  facts  which  bring  the  defendant  within 
the  liability,  are  facts  dehors  the  statute :  that  must  constantly  arise 
in  actions  for  liabilities  arising  out  of  statutes.  That  appearing  to  be 
so,  the  allegation  in  the  plea,  that  the  action  is  upon  contracts  without 
specialty,  is  a  false  allegation  of  a  matter  of  law.  There  may,  un- 
doubtedly, be  cases  where  a  statute  enables  an  action  to  be  brought, 
which  nevertheless  is  not  an  action  on  the  act  of  parliament.  But  the 
question  is,  whether  that  state  of  things  exists  here.  I  think  it  mani- 
festly appears  that  this  is  an  action  of  debt,  and  upon  the  statute,  and 
therefore  an  action  upon  a  specialty.  Whether  assumpsit  or  case  would 
lie,  leaves  altogether  untouched  the  question  whether  this  plea  is  an 
answer  to  this  action.  The  case  seems  to  me  to  be  abundantly  clear. 
The  proper  limitation  is  that  prescribed  by  the  3  &  4  W.  4,  c.  42,  s.  3, 
viz.  twenty  years :  an  action  upon  statute  is  an  action  upon  a  specialty, 

(a)  See  the  section,  ante,  p.  620. 
VOL.  XIII. — 68 
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*Mfil  an(*  **s  c^earV  comprehended  within  the  words  of  that  section, — 
*  "  debt  upon  any  bond  or  other  specialty,"  though  a  bond  is  the 
plainest  and  simplest  kind  of  specialty,  and  a  statute  the  highest. 
Upon  the  whole,  I  concur  with  the  Lord  Chief  Justice  in  thinking  that 
the  plaintiff  is  entitled  to  the  judgment  of  the  court  upon  this 
demurrer. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.  This  is  plainly 
an  action  upon  a  statutory  liability  to  pay  the  calls :  and  the  defend* 
ant  is  not  at  liberty  to  tell  us  that  it  is  an  action  upon  contracts  with- 
out specialty. 

Talfourd,  J. — I  am  of  the  same  opinion.  The  relation  between 
the  shareholders  and  the  company  is  the  creation  of  the  act  of  parlia- 
ment. The  action  is  in  terms  founded  upon  the  act  of  parliament, 
and  consequently  an  action  upon  a  specialty  within  the  3  ft  4  W.  4,  c. 
42,  s.  3.  Judgment  for  the  plaintiffs. 


WENMAN  v.  ASH.    June  9. 

Addressing  a  letter  to  a  wife,  containing  matter  reflecting  on  her  husband,  is  a  publication. 

The  defendant,  who  had  lodged  in  the  house  of  the  plaintiff,  conceiving  that  he  had  whilst  there 
lost  certain  documents,  and  imagining  that  the  plaintiff  had  abstracted  them  from  a  box  in 
which  ho  had  kept  them,  wrote  a  letter  to  the  plaintiff's  wife,  stating  his  loss,  and  his  sus- 
picions, in  language  seriously  reflecting  upon  the  eharacter  of  the  plaintiff,  and  intimating, 
that,  unless  the  plaintiff  should  think  proper  to  return  them,  he  would  expose  him : — Held, 
that  the  occasion  did  not  justify  the  writing  of  the  letter,  so  as  to  make  it  a  privileged  com- 
munication, and  that  the  plaintiff  was  entitled  to  recover,  although  the  jury  negatived  malice. 

This  was  an  action  for  a  libel  contained  in  a  letter  addressed  by  the 
defendant  to  the  wife  of  the  plaintiff. 

The  declaration  stated  that  the  defendant,  in  the  form  of  a  letter 
addressed  to  one  Sabrina  Wenman,  falsely  and  maliciously  composed 
*£371  an(*  Punished  of  the  plaintiff  *the  words  following,  that  is  to  say, 
J  — a  I  certainly  have  cause  to  respect  you  for  your  care  and 
attention  to  me  when  I  was  unwell ;  but  I  am  sorry  to  experience  that 
you  have  a  husband  who  has  acted  so  inconsistently  to  what  he  always 
professed  to  me :  for,  Mr.  Wenman  has  not  only  taken  my  memoran- 
dum-book, but  he  has  also  managed  to  unlock  my  box,  and  extract  four 
receipts  for  board  and  lodging.  If  Mr.  Wenman  does  not  think  proper 
to  return  them,  I  certainly  shall  not  think  myself  out  of  the  path  of 
duty  to  expose  him.  J.  A.  is  sorry  that  Mr.  Wenman  should  be  so 
lost  as  to  forfeit  all  future  confidence.  Mr.  Wenman  has  certainly 
forgot  that  J.  A.  is  a  bit  of  a  prophet.  I  have  not  lived  to  the  age  of 
eighty-two  without  viewing  and  seeing  not  a  few  deceptions.  How  can 
Mr.  Wenman  expect  to  prosper  for  such  actions  ?  Surely  Mr.  Wenman 
-must  have  thought  I  had  become  childish  or  insane,  for  me  not  to  dis- 
cern what  Mr.  Wenman  has  been  doing." 
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The  defendant  pleaded  not  guilty,  whereupon  issue  was  joined. 

The  cause  was  tried  before  Williams,  J.,  at  the  first  sitting  at  West- 
minster in  this  term.  It  appeared  that  the  defendant,  a  gentleman  far 
advanoed  in  life,  had  been  boarded  and  lodged  at  the  house  of  the 
plaintiff  for  about  a  year,  for  which  he  had  paid  at  the  rate  of  792.  per 
annum.  He  left  the  plaintiff's  house  on  the  22d  of  May,  1852,  and  on 
the  2d  of  June  he  addressed  a  letter  to  the  plaintiff's  wife,  a  portion  of 
which  is  set  out  in  the  declaration ;  and  the  wife  some  months  after- 
wards communicated  it  to  the  plaintiff.    The  letter  was  as  follows : — 

«  2d  of  June,  1852. 

"Madam, — I  certainly  have  cause  to  respect  you  for  your  care  and 
attention  to  me  when  I  was  unwell ;  but  I  am  sorry  to  experience  that 
you  have  a  husband  who  has  acted  so  inconsistently  to  what  he  always 
professed  *to  me:  for,  Mr.  Wenman  has  not  only  taken  my  r*ong 
memorandum-book,  but  he  has  also  managed  to  unlock  my  box,  '- 
and  extract  four  receipts  for  board  and  lodging.  If  Mr.  Wenman  does 
not  think  proper  to  return  them,  I  certainly  shall  not  think  myself  out 
of  the  path  of  duty  to  expose  him.  J.  A.  is  sorry  that  Mr.  Wenman 
should  be  so  lost  as  to  forfeit  all  future  confidence.  Mr.  Wenman  has 
certainly  forgot  that  J.  A.  is  a  bit  of  a  prophet.  I  have  not  lived  to 
the  age  of  eighty-two  without  viewing  and  seeing  not  a  few  deceptions. 
How  can  Mr.  Wenman  expect  to  prosper  for  such  actions  ?  Surely 
Mr.  Wenman  must  have  thought  I  had  become  childish  or  insane,  for 
me  not  to  discern  what  Mr.  Wenman  has  been  doing.  If  Mr.  Wen- 
man was  to  say  he  did  not  wish  to  know  what  had  become  of  my  eight 
boards,  I  certainly  should  believe  him :  Mr.  Wenman  must  know  he 
requested  the  carpenter  to  work  them  up  for  the  use  of  next  door. 
I  have  been  told  that  Mr.  Wenman  had  trouble  to  get  rid  of  my  house- 
keeper :  I  hope  I  am  thankful  for  that  kindness ;  but,  is  that  a  proper 
cause  why  I  should  be  imposed  on,  by  being  charged  792.  what  others 
would  have  boarded  me  for  502.  ?  Can  you  deny  that  ?  Have  I  not 
made  ample  amends  for  the  trouble  you  have  had  of  my  late  house- 
keeper ?  Have  I  not  paid  you  eleven  weeks  before  the  cash  was  due  ? 
Have  I  not  given  your  children  92.  ?  My  motive  was  good  for  so  doing, 
I  not  wishing  to  die  in  your  debt,  if  I  could  possibly  avoid.  Your 
charging  me  792.  is  not  the  cause  of  my  leaving  you ;  for,  with  all  my 
removals,  I  experience  nothing  so  sweet  and  pleasant  as  to  have  a  place 
to  call  my  own.    Yours,  &c.  "  John  Ash." 

On  the  part  of  the  defendant,  it  was  submitted  that  there  was  no 
proof  of  publication,  and  that,  if  there  was,  the  letter  was  a  privileged 
communication. 

The  learned  judge  ruled  that  the  communication  was  *not  r*oqq 
privileged ;  and  he  left  it  to  the  jury  to  say  whether  the  letter  *- 
was  libellous,  whether  there  was  any  malice  in  fact,  and  what  damages 
they  thought  the  plaintiff  entitled  to. 
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The  jury  found  that  the  letter  was  a  libel,  but  they  negatived  malice, 
and  assessed  the  damages  at  20*.  A  verdict  was  thereupon  taken  for 
the  plaintiff,  damages  20*.,  subject  to  leave  reserved  to  the  defendant 
to  move  to  enter  a  verdict  for  him,  if  the  court  should  think  the  occa- 
sion privileged  the  publication. 

Byles,  Serjt.,  moved  accordingly. — There  was  no  publication:  the 
sending  the  letter  to  the  plaintiff's  wife,  was  like  sending  it  to  the 
plaintiff  himself;  for,  husband  and  wife  are  for  all  legal  purposes  one. 
[Maulb,  J. — Is  a  man's  character  with  his  wife  worth  nothing  ?]  It 
is  difficult  to  see  how  he  could  sustain  injury  from  a  communication 
made  to  her.  The  only  case  to  be  found  touching  a  libel  sent  to  a  wife, 
is,  that  of  Rex  v.  Wegener,  2  Stark.  N.  P.  C.  245,  which  was  the  case 
of  an  indictment,  where  Abbott,  J.,  intimated  that  the  indictment 
which  alleged  a  publication  with  intent  to  injure,  prejudice,  and  aggrieve 
the  prosecutor  in  his  profession  of  solicitor,  could  not  be  supported ; 
saying  that  "  the  intention  on  the  part  of  the  defendant  in  sending  the 
letter  to  the  prosecutor  should  have  been  alleged  as  an  intention  to 
provoke  the  prosecutor,  and  to  excite  him  to  break  the  peace ;  and  that, 
where  a  letter  containing  the  libel  is  sent  to  the  w\fe>  it  ought  to  be  alleged 
as  sent  with  intent  to  disturb  the  domestic  harmony  of  the  parties.'9 
Then,  this  was  a  privileged  communication,  the  letter  being  written  upon 
a  subject  in  which  the  writer  has  an  interest.  In  2  Starkie  on  Evi- 
dence, 3d  edit.  p.  631,  it  is  said,  that,  "  where  a  communication  imput- 
ing misconduct  to  the  plaintiff,  is  made  confidentially  by  a  person 
*84.01  intere8te(^  t0  a  Person  interested,  no  *action  is  maintainable, 
-J  provided  it  was  made  bonfi  fide  with  a  view  to  the  interests  of 
those  concerned  ;(a)  and,  although  in  such  case  the  expressions  used 
are  stronger  than  the  exigency  of  the  case  warranted,  it  is  a  question 
for  the  jury  whether  they  were  used  with  an  intention  to  defame,  or 
with  good  faith  to  communicate  facts  in  the  knowledge  of  which  the 
party  had  an  interest."  [Maulb,  J. — What  interest  had  the  plaintiff's 
wife  in  this  communication  ?]  She  had  an  interest  to  prevent  a  public 
exposure.  [Maulb,  J. — She  might  have  attained  that  object  by  burn- 
ing the  letter.  Cresswell,  J. — If  such  a  communication  would  be 
privileged  when  made  to  the  wife,  would  it  not  be  equally  so  if  made  to 
a  brother  or  a  cousin  ?]  The  opinions  of  two  of  the  judges  in  Coxhead 
v.  Richards,  2  C.  B.  569,  would  seem  to  show  that  even  that  would  be 
justifiable.  [Cresswell,  J. — I  think  not.]  In  Somerville  v.  Haw- 
kins, 10  C.  B.  583  (E.  C.  L.  R.  vol.  70),  Maule,  J.,  in  delivering  the 
judgment  of  the  court,  says  that  the  rule  as  to  privileged  communica- 
tions "  comprehends  all  cases  of  communications  made  bonfi  fide,  in 
performance  of  a  duty,  or  with  a  fair  and  reasonable  purpose  of  pro- 
tecting the  interest  of  the  party  using  the  words."    The  communication, 

(a)  M'Doogall  «.  Claridge,  1  Campb.  267,  Warr  v.  Solly,  6  C.  A  P.  497  (E.  0.  L.  R.  yoL  25), 
Smith  v.  Matthews,  1  M.  A  Rob.  151. 
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therefore,  being  privileged,  that  is,  made  under  circumstances  which 
rebutted  the  presumption  of  malice  which  would  otherwise  have  arisen 
from  the  nature  of  the  communication,  it  was  for  the  plaintiff  to  show 
affirmatively  that  the  defendant  was  actuated  by  malicious  motives. 
Somerville  v.  Hawkins  was  acted  upon  in  the  Court  of  Queen's  Bench 
in  Taylor  v.  Hawkins,  16  Q.  B.  S08  (E.  C.  L.  R.  vol.  71),  and  sub- 
sequently by  this  court  in  Harris  v.  Thompson,  ante,  p.  333.  The 
defendant  had  an  interest  in  making  this  communication  to  any  person 
likely  to  aid  him  in  the  recovery  of  his  lost  documents.  In  Coxhead 
*v.  Richards,  the  communication  was  addressed  to  a  stranger :  r*o4-i 
here,  it  is  made  to  one  who  is  identified  in  interest  with  the  plain-  *- 
tiff.  [Talfourd,  J. — Suppose  a  letter  like  this  addressed  to  a  master, 
would  that  be  privileged  ?]  Possibly  that  could  not  be  contended.  In 
Child  v.  Affleck,  9  B.  &  C.  403  (E.  C.  L.  R.  vol.  17),  4  M.  &  R.  338, 
the  defendant  was  a  volunteer. 

A  rule  nisi  having  been  granted, 

Wilkin*,  Serjt.,  and  Bernard,  now  showed  cause. — This  letter  was 
clearly  libellous,  and  the  occasion  of  the  sending  did  not  make  it  a 
privileged  communication.  The  definition  of  a  privileged  communica- 
tion, as  given  by  Maule,  J.,'  in  Somerville  v.  Hawkins,  10  C.  B.  583  (E. 
C.  L.  R.  vol.  70),  and  which  has  been  universally  approved  of  and 
acted  upon,  is,  a  communication  that  is  made  bonfi  fide,  in  performance 
of  a  duty,  or  with  a  fair  and  reasonable  purpose  of  protecting  the 
interest  of  the  party  making  it.  What  sense  of  duty  could  induce  the 
defendant  to  address  such  a  letter  as  this  to  the  plaintiff's  wife?  What 
fair  and  reasonable  purpose  of  protecting  his  interest  could  influence 
such  an  act  ?  It  is  said  there  was  no  publication.  For  some  purposes, 
it  is  true,  the  law  considers  man  and  wife  as  one :  but  surely  not  for 
such  a  purpose  as  this.  The  mischief  of  such  a  communication  as  this, 
is  obvious.  In  whose  estimation  would  a  man  wish  to  stand  well,  if  not 
in  that  of  his  wife  ? 

Bt/leSy  Serjt.,  in  support  of  the  rule. — Sending  a  libellous  letter  to  a 
man  himself  is  no  publication  ;  neither  is  sending  it  to  his  wife.  The 
only  case  in  which  the  point  has  been  glanced  at,  is,  the  case  already 
referred  to,  of  Rex  v.  Wegener ;  and  that  was  an  indictment.  [Maule, 
J. — It  is  assumed  there  that  sending  a  libel  to  a  man's  wife  is  an  indicta- 
ble offence,  if  properly  charged.]  Sending  a  letter  to  a  man,  reflect- 
ing upon  the  character  *of  his  wife,  would  not  be  a  publication :  r<tn49 
for  the  same  reason,  a  letter  addressed  to  the  wife,  reflecting  *• 
upon  her  husband's  character,  gives  no  cause  of  action.  [Maule,  J. — 
Sending  a  letter  to  the  wife  may  be  the  worst  possible  kind  of  publish- 
ing. There  are  many  cases  in  the  old  digests  of  actions  for  defamation 
in  speaking  injuriously  about  a  man's  health.  Suppose  a  letter  con- 
taining imputations  of  that  sort  addressed  to  a  wife  ?]     There  may  be 

2Z 
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cases  where  the  law  would  imply  malice:  bat  here  the  jury  have 
expressly  negatived  malice. 

Then,  the  communication  was  privileged.  According  to  the  doctrine 
laid  down  by  the  court  in  Somerville  v.  Hawkins,  and  adopted  by  the 
Court  of  Queen's  Bench  in  Taylor  v.  Hawkins,  it  must  be  assumed 
here  that  the  writer  honestly  believed  what  he  wrote  to  be  true. 
[Maule,  J. — The  meaning  of  that  is,  that,  before  you  can  say  that  a 
communication  is  privileged,  you  must  assume  that  the  party  believes 
what  he  writes  to  be  true.  Where  the  matter  relates  to  the  character 
of  a  servant,  the  inquiry  privileges  any  communication  which  has  refer- 
ence to  the  character.]  The  privilege  was  carried  to  a  great  length  in 
Child  v.  Affleck,  9  B.  &  C.  408  (E.  C.  L.  B.  vol.  17),  4  M  &  R.  838 : 
the  statement  there  was  that  the  girl  was  a  prostitute ;  and  there  was 
no  evidence  that  anybody  had  ever  told  the  mistress  that,  or  that  it 
was  the  fact ;  it  was  assumed  that  she  believed  she  had  been  so 
informed.  [CREpswELL,  J. — That  is  a  somewhat  free  translation  of 
that  case.  The  decision  there  is  based  upon  the  ground  of  duty. 
What  was  the  occasion  which  you  say  justified  this  communication  ?] 
The  defendant  had  been  living  in  the  plaintiff's  house :  he  complains 
that  he  has  lost  certain  papers,  and  intimates  a  suspicion  that  the 
plaintiff  has  taken  them,  and  endeavours  to  enlist  the  good  offices  of 
the  wife  to  obtain  their  restoration.  The  case  comes  very  nearly 
within  the  principle  of  Fairman  v.  Ives,  5  B.  &  Aid.  642  (E.  C.  L.  R. 

*8431  Vo1'  7^  1  D#  &  R'  252'  1  Chitt#  R#  85#     *There'  a  Petition 
-J  addressed  by  a  creditor  of  an  officer  in  the  army  to  the  secretary 

at  war,  bonft  fide,  and  with  a  view  of  obtaining,  through  his  inter- 
ference, the  payment  of  a  debt  due,  and  containing  a  statement  of 
facts  which,  though  derogatory  to  the  officer's  character,  the  creditor 
believed  to  be  true,  was  held  not  to  be  a  malicious  libel  for  which  an 
action  was  maintainable.  And  Holroyd,  J.,  said:  "The  defendant, 
having  a  just  claim  against  the  plaintiff,  an  officer  in  the  army,  and 
who  therefore  in  some  measure  is  subject  to  the  control  of  the  secretary 
at  war,  applies  by  petition  to  the  latter,  in  order  to  obtain  through  his 
interference  the  payment  of  his  debt.  This,  therefore,  was  a  commu- 
nication, not  for  the  purpose  of  slandering,  but  for  the  purpose  of 
obtaining  redress  for  an  injury,  and  made  to  a  public  officer,  who  it  was 
supposed  had  the  means  of  giving  such  redress.  I  am  of  opinion,  that, 
the  letter  having  been  published  for  the  purpose  of  obtaining  redress, 
and  not  for  the  purpose  of  slander,  the  plaintiff  is  not  entitled  to 
recover."  So,  here,  the  communication  was  evidently  made  for  the 
purpose  of  obtaining  redress,  and  not  for  the  purpose  of  slandering  the 
plaintiff.  In  Toogood  v.  Spyring,  1  C.  M.  &  R.  181,f  4  Tyrwh.  582, 
the  law  is  broadly  and  well  laid  down  by  Parke,  B.  "In  general,"  he 
says,  "  an  action  lies  for  the  malicious  publication  of  statements  which 
arc  false  in  fact,  and  injurious  to  the  character  of  another  (within  the 
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well-known  limits  as  to  verbal  slander) ;  and  the  law  considers  such 
publication  as  malicious,  unless  it  is  fairly  made  by  a  person  in  the  dis- 
charge of  some  public  or  private  duty,  whether  legal  or  moral,  or  in  the 
conduct  of  his  own  affairs  in  matters  where  his  interest  is  concerned. 
In  such  cases,  the  occasion  prevents  the  inference  of  malice  which  the 
law  draws  from  unauthorised  communications,  and  affords  the  qualified 
defence,  depending  upon  the  absence  of  actual  malice.  If  fairly  war- 
ranted by  any  reasonable  ^occasion  or  exigency,  and  honestly  r*ojj 
made,  such  communications  are  protected,  for  the  convenience  *- 
and  welfare  of  society ;  and  the  law  has  not  restricted  the  right  to  make 
them  within  any  narrow  limits."  [Maulb,  J. — The  only  question  here 
is,  whether  the  circumstance  of  this  defendant  having  resided  in  the 
plaintiff's  house,  created  such  a  relation  between  him  and  the  plaintiff's 
wife,  as,  supposing  him  to  have  bon&  fide  believed  that  the  plaintiff  had 
committed  a  felony,  would  justify  him  in  speaking  or  writing  to  the 
wife  about  it.]  The  defendant  might  reasonably  suppose  he  would 
attain  his  object  through  the  influence  of  the  party  to  whom  he 
addressed  himself. 

Jervis,  C.  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 
It  was  sufficiently  pointed  out  in  the  course  of  the  discussion  that  it 
must  necessarily  be  injurious  to  a  man  to  have  a  communication  like 
that  in  question  addressed  to  his  wife.  Notwithstanding  the  ingenious 
argument  of  my  Brother  Bylesy  it  is  enough  to  say  that  I  think  there 
was  a  publication,  and  that  of  a  matter  calculated  to  operate  injuriously 
to  the  plaintiff,  and  sufficient  to  maintain  this  action.  As  to  the 
second  point,  I  am  clearly  of  opinion  that  the  occasion  did  not  justify 
the  communication  of  the  defendant's  suspicions  to  the  plaintiff's  wife. 
He  could  not  really  and  bonfi  fide  believe  that  that  was  the  proper 
quarter  to  address  himself  to  for  the  purpose  of  obtaining  redress  for 
his  supposed  grievance. 

Maule,  J. — I  am  of  the  same  opinion.  In  the  eye  of  the  law,  no 
doubt,  man  and  wife  are  for  many  purposes  one :  but  that  is  a  strong 
figurative  expression,  and  cannot  be  so  dealt  with  as  that  all  the  con- 
sequences must  follow  which  would  result  from  its  being  literally  true. 

For  many  purposes,  they  are  essentially  distinct  *and  different  r*ojr 
persons, — and,  amongst  others,  for  the  purpose  of  having  the  L 
honour  and  the  feelings  of  the  husband  assailed  and  injured  by  acts 
done  or  communications  made  to  the  wife.  Whether  the  circumstances 
under  which  a  communication  is  made,  constitute  it  a  privileged  com- 
munication or  not,  is  a  question  which  the  court  has  assumed  the  juris- 
diction of  deciding :  but  it  is  more  a  question  of  fact  in  each  particular 
case,  than  a  question  of  law.  The  court  is  to  consider  whether  the 
occasion  is  such  as  to  make  the  communication  one  of  a  privileged  charac- 
ter. That  being  so,  it  by  no  means  follows  that  one  can  derive  much 
aid  in  one  case  from  another  the  circumstances  of  which  are  not  exactly 
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the  same.  Fairman  v.  Ives  has  been  pressed  upon  us  as  a  case  which 
bears  a  strong  analogy  to  the  present.  I  agree  with  the  court  there, 
that,  inasmuch  as  the  defendant  might  reasonably  enough  conceive  that 
the  public  officer  to  whom  he  addressed  himself,  the  secretary  at  war, 
had  power  to  assist  him  in  obtaining  payment  of  a  just  debt,  the  occa- 
sion justified  the  communication,  however  mistaken  the  defendant  might 
be  as  to  the  extent  of  the  jurisdiction  of  the  person  to  whom  he  was 
addressing  himself.  The  circumstance  of  the  jury  having  negatived 
rgalice  here,  does  not  make  the  communication  privileged.  But  we 
have  to  consider  whether  the  fact  of  the  defendant's  having  lodged  in 
the  plaintiff's  house,  and  possibly  lost  something  while  there,  gave  him 
a  privilege  to  address  such  a  communication  as  that  complained  of  to 
the  plaintiff's  wife.  I  think  it  did  not.  No  reasonable  person  could 
think  the  course  the  defendant  took  was  one  which  he  was  justified  in 
taking  to  enforce  his  own  interest.  There  was  nothing  to  warrant  the 
jury  in  inferring  that  the  defendant  was  acting  bon&  fide  in  writing  this 
letter.  There  being  no  evidence  to  support  the  affirmative  of  that,  the 
negative  must  be  assumed ;  and  that  may  be  done,  I  think,  without 
^£4 fi_.  impeaching  the  *finding  of  the  jury  negativing  malice.  Where 
J  the  circumstances  under  which  the  communication  is  made,  are 
such  as  to  make  it  consistent  with  either  the  presence  or  the  absence 
of  malice,  the  plaintiff  must  prove  malice  to  entitle  him  to  maintain  the 
action.  But,  where  the  circumstances  do  not  present  any  justifiable 
occasion  for  speaking  or  writing  the  defamatory  matter,  or  show  it 
done  either  in  pursuance  of  some  duty  or  for  the  purpose  of  endeavour- 
ing to  enforce  a  right,  the  communication  is  not  privileged.  I  think 
the  circumstances  under  which  this  letter  was  addressed  to  the  plain- 
tiff's wife,  are  such  as  to  compel  us  to  come  to  the  conclusion  that  it 
was  not  a  privileged  communication,  and  consequently  that  the  defend- 
ant was  liable  in  this  action. 

Cresswbll,  J. — I  am  entirely  of  the  same  opinion.  Upon  the  first 
point,  I  feel  no  difficulty  at  all:  addressing  the  libel  to  the  plaintiff's 
wife  was  clearly  a  publication.  The  second  point,  however,  does  pre- 
sent some  little  difficulty,  as  it  is  not  easy  very  precisely  to  define  what 
is  and  what  is  not  a  privileged  communication.  I  entirely  concur  in 
my  Brother  Maule's  distinction  between  this  case  and  Fairman  v.  Ives. 
The  defendant  there  might  reasonably  enough  have  thought  that  the 
secretary  at  war,  to  whom  he  addressed  himself,  was  invested  with 
authority  to  aid  him  in  compelling  his  debtor  to  do  him  justice.  But  I 
think  it  is  impossible  to  conceive  that  the  defendant  in  this  case  could 
suppose  that  the  plaintiff's  wife  had  any  authority  to  redress  that  which 
he  fancied  to  be  a  grievance.  He  might  as  well  have  addressed  himself 
to  any  indifferent  third  person. 

Talfourd,  J.,  concurred.  Rule  discharged. 
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*FUSSELL,  Public  Officer  of  THE  NORTH  WILTS  BANK- 

ING-COMPANY,  v.  GORDON.    June  13.  L  847 

In  ordering  further  and  better  particulars,  the  court  will  not  compel  the  plaintiff  to  give  par* 
ticulars  of  payments  made  by  the  defendant. 

This  was  an  action  brought  by  the  plaintiff  as  public  officer  of  the 
North  Wilts  Banking-Company,  a  company  carrying  on  business  as 
bankers  pursuant  to  the  provisions  of  the  7  G.  4,  c.  46,  to  recover  from 
the  defendant,  as  one  of  the  shareholders  of  The  Yale  of  Neath  and 
South  Wales  Brewery  Company,  the  sum  of  20,247Z.  19*.  6d.,  and 
interest  thereon  from  the  2d  of  April,  1852. 

The  action  was  commenced  on  the  13th  of  November,  1852,  and  a 
declaration  delivered  on  the  13th  of  May,  1853,  accompanied  by  particu- 
lars of  demand,  as  follows : — "  This  action  is  brought  to  recover  the  sum 
of  20,4272.  19*.  6(2.,  with  interest  thereon  at  the  rate  of  51.  per  cent, 
per  annum,  from  the  2d  day  of  April,  1852,  until  payment ;  being  the 
balance  due  after  allowing  all  payments  and  set-off  upon  the  banking- 
account  of  The  Yale  of  Neath  and  South  Wales  Brewery  Company 
with  the  above  bank,  full  particulars  of  which  cannot  be  comprised  in 
three  folios." 

The  affairs  of  The  Yale  of  Neath  and  South  Wales  Brewery  Company 
were  brought  under  the  winding-up  acts,  1848  and  1849, — 11  &  12  Vict, 
c.  45,  and  12  &  13  Yict.  c.  108, — and,  by  an  order  made  on  the  17th 
of  July,  1850,  by  the  master  to  whom  the  petition  under  the  acts  had 
been  referred,  the  defendant  was  declared  a  contributory  in  respect  of 
twenty-seven  shares  in  the  company. 

On  the  18th  of  May,  1853,  the  defendant  took  out  a  summons  to 
show  cause  "  why  the  plaintiff  should  not  *delivcr  to  the  defend-  r*M* 
ant  further  and  better  particulars  of  the  plaintiff's  demand  in  *- 
this  action,  or  identify  as  the  particulars  of  such  demand  up  to  the  2d 
of  May,  1850,  the  claim  of  The  North  Wilts  Banking-Company  in 
Chancery,  in  the  matter  of  The  Joint-Stock  Companies  Winding-up 
Act,  1848,  and  of  The  Vale  of  Neath  and  South  Wales  Brewery  Joint- 
Stock  Company,  and  deliver  to  the  defendant  particulars  of  the  further 
demand  of  the  plaintiff,  if  any,  in  this  action.*' 

Upon  the  hearing  of  this  summons,  the  plaintiff's  attorney  offered  to 
identify  as  the  particulars  of  the  plaintiff's  demand,  in  the  terms  of  the 
summons,  the  claim  of  the  banking  company  in  Chancery  in  the  matter 
of  The  Joint-Stock  Companies  Winding-up  Act,  1848,  and  of  The  Vale 
of  Neath  and  South  Wales  Brewery  Joint-Stock  Company,  so  far  as 
related  and  referred  to  the  debit  side  of  such  claim,  and  to  deliver  to 
the  defendant  particulars  of  the  further  demand  of  the  plaintiff  since 
the  2d  of  May,  1850 ;  but  the  defendant's  attorneys  declined  to  accept 
such  claim  as  the  particulars  of  the  plaintiff's  demand,  without  the  credit 

vol.  xiii.— 69  2z2 
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side  of  the  claim  being  also  admitted  as  part  of  the  particulars  in  this 
action ;  whereupon  the  learned  judge  refused  to  order  the  plaintiff's 
attorney  to  identify  the  claim  except  in  so  far  as  related  to  the  debit 
side  thereof,  but  made  the  order  in  the  terms  of  the  summons. 

In  pursuance  of  that  order,  the  plaintiff's  attorney  delivered  full 
particulars  of  their  claim  upon  The  Vale  of  Neath  and  South  Wales 
Brewery  Company,  containing  an  account  of  all  payments  made  to  or 
on  account  of  the  company  by  the  bank,  from  the  12th  of  March,  1840, 
to  the  2d  of  April,  1852,  and  ending  with  the  following  clause : — "  Out 
of  the  foregoing  items  of  account,  the  plaintiff  claims  in  this  action  the 
sum  of  20,4272.  19*.  6d.,  with  interest  thereon  at  the  rate  of  5L  per 
cent,  per  annum  from  the  2d  of  April,- 1852." 

*«dQ"l  *^n  *^e  ^*k  °^  ^ay>  ^e  defendant  to°k  out  a  summons  for 
-*  "  a  further  and  better  account  in  writing  of  the  particulars  of 
the  plaintiff's  demand,  showing  how  the  plaintiff  made  up  the  sum  of 
20,4272.  19*.  6d. ;"  whereupon  Williams,  J.,  ordered  that  the  plaintiff's 
attorney  should,  unless  he  would  consent  to  strike  out  the  final  clause 
of  the  particulars  already  delivered,  deliver  a  further  and  better 
account  in  writing  of  the  particulars  of  the  plaintiff's  demand,  showing 
how  the  plaintiff  made  out  the  sum  of  20,4272.  19*.  6d. 

Willes,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  rescind 
the  last-mentioned  order. 

Montagu  Smith  now  showed  cause. — He  submitted  that  the  order  of 
Williams,  J.,  only  imposed  a  reasonable  limit  to  the  plaintiff's  claim. 
[Maulb,  J. — Why  should  the  plaintiff  be  called  upon  to  show  the 
payments  which  reduce  the  amount  to  the  sum  he  claims  to  be  entitled 
to  recover  ?]  The  order  of  Williams,  J.,  would  be  complied  with,  by 
striking  out  the  clause  at  the  end  of  the  particulars  last  delivered. 

Willea  was  not  called  upon  to  support  his  rule. 

Per  Curiam. — We  think  the  rule  to  rescind  the  order  of  Mr.  Justice 
Williams  must  be  made  absolute.  Rule  absolute. 


*850]  *READ  v.  COKER.    June  1. 

The  plaintiff  being  in  the  defendant's  workshop,  and  refusing  to  quit  when  desired,  the  defend- 
ant  and  his  servants  surrounded  him,  and,  tucking  up  their  sleeves  and  aprons,  threatened 
to  break  his  neck  if  he  did  not  go  out;  whereupon  the  plaintiff,  apprehensive  of  violence, 
departed : — Held,  an  assault 

In  order  to  entitle  a  party  to  notice  of  action  for  a  thing  done  "in  pursuance"  or  "in  the  exe- 
cution" of  an  act  of  parliament,  it  is  not  necessary  that  he  should  at  the  time  of  doing  the  act 
be  cognisant  of  the  existence  of  the  statute  giving  him  such  protection,  or  that  he  should  be 
acting  Btrictly  in  the  execution  of  it 

Assault  and  false  imprisonment.      The  first  count   charged   an 
assault  committed  by  the  defendant  on  the  plaintiff  on  the  24th  of 
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March,  1853,  by  thrusting  him  out  of  a  certain  workshop ;  the  second 
count  charged  a  similar  assault  on  the  22d  of  April,  and  an  imprison- 
ment of  the  plaintiff  without  reasonable  cause ;  the  third  count  charged 
a  second  assault  and  false  imprisonment  on  the  same  22d  of  April ; 
and  the  fourth  count  an  assault  and  false  imprisonment  on  an  unfounded 
charge  of  felony,  on  the  27th  of  April. 

Plea,  not  guilty  "  by  statute,"  npon  which  issue  was  joined. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  first  sitting  in  London 
in  Easter  Term  last.  The  facts  which  appeared  in  evidence  were  as 
follows : — The  plaintiff  was  a  paper-stainer,  carrying  on  business  in  the 
City  Road,  upon  premises  which  he  rented  of  one  Molineux,  at  a  rent 
of  8*.  per  week.  In  January,  1852,  the  rent  being  sixteen  weeks  in 
arrear,  the  landlord  employed  one  Holliwell  to  distrain  for  it.  Holli- 
well  accordingly  seized  certain  presses,  lathes,  and  other  trade  fixtures, 
and,  at  the  plaintiff's  request,  advanced  him  161.  upon  the  security  of 
the  goods,  for  the  purpose  of  paying  off  the  rent.  The  plaintiff,  being 
unable  to  redeem  his  goods,  on  the  23d  of  February  applied  to  the 
defendant  for  assistance.  The  goods  were  thereupon  sold  to  the 
defendant  by  Holliwell,  on  the  part  of  Read,  for  251.  11*.  6d. ;  and  it 
was  agreed  between  the  plaintiff  and  the  defendant,  that  the  business 
should  be  carried  on  for  their  mutual  benefit,  the  defendant  paying  the 
rent  of  the  premises  and  other  ^outgoings,  and  allowing  the 


plaintiff  a  certain  sum  weekly. 
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The  defendant  becoming  dissatisfied  with  the  speculation,  dismissed 
the  plaintiff  on  the  22d  of  March.  On  the  24th,  the  plaintiff  came  to 
the  premises,  and  refusing  to  leave  when  ordered  by  the  defendant,  the 
latter  collected  together  some  of  his  workmen,  who  mustered  round  the 
plaintiff,  tucking  up  their  sleeves  and  aprons,  and  threatened  to  break 
his  neck  if  he  did  go  out ;  and,  fearing  that  the  men  would  strike  him 
if*  he  did  not  do  so,  the  plaintiff  went  out.  This  was  the  assault  com- 
plained of  in  the  first  count.  Upon  this  evidence,  the  learned  judge 
left  it  to  the  jury  to  say,  whether  there  was  an  intention  on  the  part  of 
the  defendant  to  assault  the  plaintiff,  and  whether  the  plaintiff  was  ap- 
prehensive of  personal  violence  if  he  did  not  retire.  The  jury  found  for 
the  plaintiff  on  this  count,  damages  one  farthing. 

As  to  the  second  count,  the  evidence  was,  that  the  plaintiff  went  to 
the  premises  again  on  the  morning  of  the  22d  of  April,  and  began  pull- 
ing to  pieces  a  press,  when  the  defendant's  workmen,  in  the  absence  of 
the  defendant  himself,  caused  him  to  be  apprehended.  Upon  this  count, 
the  learned  judge  directed  the  jury  to  find  for  the  defendant. 

As  to  the  third  count,  it  was  proved  that,  in  the  afternoon  of  the 
same  22d  of  April,  the  plaintiff  went  again  to  the  premises,  and  began 
to  unscrew  a  lathe,  when  the  defendant  sent  for  a  constable,  and  caused 
the  plaintiff  to  be  taken  before  a  magistrate  upon  a  charge  of  wilful  and 
malicious  trespass,  when  the  magistrate,  finding  the  case  involved  a 
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disputed  claim  to  the  property, — the  defendant  insisting  that  the  ma- 
chinery had  been  absolutely  sold  to  him  on  the  23d  of  February,  and 
the  plaintiff  that  he  was  jointly  interested  with  the  defendant  as  a  part- 
ner in  it, — declined  to  entertain  the  charge. 

+ftj.p.  As  to  the  fourth  count,  the  evidence  was,  that,  on  the  *morn- 
-*  ing  of  the  27th  of  April,  the  plaintiff  came  to  the  premises,  with 
a  van,  accompanied  by  three  or  four  men,  broke  open  the  door,  and 
commenced  removing  the  goods,  and  in  the  afternoon  the  plaintiff  caused 
him  to  be  taken  into  custody,  and  carried  before  a  magistrate,  on  a 
charge  of  stealing  in  a  shop,  which  the  magistrate  dismissed,  upon  the 
same  ground  as  before. 

On  the  part  of  the  defendant,  it  was  contended,  that,  the  acts  done 
by  him  being  done  under  and  in  pursuance  of  the  statutes  7  &  8  6.  4, 
c.  29,  and  7  &  8  G.  4,  c.  30,  he  was  entitled  to  a  notice  of  action  under 
the  T5th  and  41st  sections  of  those  acts  respectively.  But  the  learned 
judge  overruled  the  objection,  remarking  that  the  defendant  could  not 
be  said  to  have  been  acting  in  pursuance  of  acts  of  parliament  of  the 
existence  of  which  there  was  no  evidence  to  show  that  he  had  the 
slightest  cognisance. 

His  lordship  left  it  to  the  jury,  as  to  the  third  count,  to  say  whether 
the  defendant  really  and  bonfi,  fide  believed  that  the  plaintiff  was  com- 
mitting a  malicious  trespass  when  he  gave  him  into  custody ;  to  which 
the  jury  answered  that  they  thought  the  defendant  believed  the  plain- 
tiff was  committing  a  malicious  trespass,  but  that  the  latter  was  in 
reality  acting  in  the  assertion  of  a  claim  of  right.  And,  as  to  the  fourth 
count,  he  left  it  to  them  to  say  whether  the  plaintiff  was  committing  a 
felony  on  the  27th  of  April,  when  he  was  given  into  custody,  and  whe- 
ther the  defendant,  when  he  gave  the  plaintiff  into  custody,  bon&  fide 
acted  under  a  belief  that  the  plaintiff  had  committed  a  felony :  the  first 
of  these  questions  the  jury  answered  in  the  negative,  and  the  last  -in 
the  affirmative.  The  learned  judge  then  asked  them  whether  they 
thought  there  was  any  partnership  between  the  plaintiff  and  defendant 
in  the  machinery:  the  jury  found  that  there  was.  Upon  the  third 
count,  the  damages  were  assessed  at  202.,  and,  upon  the  fourth,  at  5L 
*oron  *Byles,  Serjt.,  on  a  former  day  in  this  term,  in  pursuance  of 
J  leave  reserved  to  him  at  the  trial,  moved  for  a  rule  nisi  to  enter 
the  verdict  for  the  defendant  upon  the  first,  third,  and  fourth  issues,  or 
for  a  new  trial  on  the  ground  of  misdirection,  and  that  the  verdict  was 
not  warranted  by  the  evidence.  That  which  was  proved  as  to  the  first 
count,  clearly  did  not  amount  to  an  assault.  [Jervis,  C.  J. — It  was  as 
much  an  assault  as  a  sheriff's  officer  being  in  a  room  with  a  man  against 
whom  he  has  a  writ,  and  saying  to  him  "  You  are  my  prisoner,"  is  an 
arrest.]  To  constitute  an  assault,  there  must  be  something  more  than 
a  threat  of  violence.  An  assault  is  thus  defined  in  Buller's  Nisi  Priua, 
p.  15, — "  An  assault  is  an  attempt  or  offer,  by  force  or  violence,  to  do 
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a  corporal  hurt  to  another,  as,  by  pointing  a  pitchfork  at  him,  when 
standing  within  reach ;  presenting  a  gun  at  him  [within  shooting  dis- 
tance] ;  drawing  a  sword,  and  waving  it  in  a  menacing  manner,  &c, 
The  Queen  v.  Ingram,  1  Salk.  884.  But  no  words  can  amount  to  an 
assault,  though  perhaps  they  may  in  some  cases  serve  to  explain  a 
doubtful  action, — 1  Hawk.  P.  C.  133;  as,  if  a  man  were  to  lay  his 
hand  upon  his  sword,  and  say,  <  If  it  were  not  assize  time,  he  would 
not  take  such  language:'  the  words  would  prevent  the  action  from  being 
construed  to  be  an  assault,  because  they  show  he  had  no  intent  to  do 
him  any  corporal  hurt  at  that  time :  Tuberville  v.  Savage,  1  Mod.  3/' 
So,  in  Selwyn's  Nisi  Prius,  11th  edit.  26,  it  is  said, — "  An  assault  is 
an  attempt,  with  force  or  violence,  to  do  a  corporal  injury  to  another, 
as,  by  holding  up  a  fist  in  a  menacing  manner ;  striking  at  another  with 
a  cane  or  stick,  though  the  party  striking  may  miss  his  aim ;  drawing 
a  sword  or  bayonet ;  throwing  a  bottle  or  glass  with  intent  to  wound  or 
strike ;  presenting  a  gun  at  a  person  who  is  within  the  distance  to  which 
the  gun  will  carry ;  pointing  a  pitchfork  at  a  person  who  is  within  reach, 
— Oenner  *v.  Sparks,  6  Mod.  173, 1  Salk.  79, — or  by  any  other  r^o^ 
similar  act,  accompanied  with  such  circumstances  as  denote  at  L 
the  time  an  intention  (coupled  with  a  present  ability), — see  Stephens  v. 
Myers,  4  C.  &  P.  349, — of  using  actual  violence  against  the  person  of 
another."  So,  in  3  Bl.  Comm.  120,  an  assault  is  said  to  be  "  an  at- 
tempt or  offer  to  beat  another,  without  touching  him ;  as,  if  one  lifts 
up  his  cane  or  his  fist,  in  a  threatening  manner,  at  another ;  or  strikes 
at  him  but  misses  him ;  this  is  an  assault,  insultus,  which  Finch  (L. 
202)  describes  to  be  <an  unlawful  setting  upon  one's  person.' "  [Jer- 
vts,  C.  J. — If  a  man  comes  into  a  room,  and  lays  his  cane  oil  the  table, 
and  says  to  another,  "If  you  don't  go  out,  I  Witt TcndclT you  on  Ihe 
head,"  would  not  that  be  an  assault  ?]  Clearly  not :  it  is  a  mere  threat, 
unaccompanied  by  any  gesture  or  action  towards  carrying  it  into  effect. 
The  direction  of  the  learned  judge  as  to  this  point  was  erroneous.  He 
should  have  told  the  jury  that,  to  constitute  an  assault,  there  must  be 
an  attempt,  coupled  with  a  present  ability  to  do  personal  violence  to 
the  party ;  instead  of  leaving  it  to  them,  as  he  did,  to  say  what  the 
plaintiff  thought,  and  not  what  they  (the  jury)  thought  was  the  defend- 
ant's intention.  There  must  be  some  act  done  denoting  a  present  ability 
and  an  intention  to  assault. 

*  As  to  the  third  and  fourth  counts,  the  defendant  was  clearly  within 
the  protection  of  the  7  &  8  G.  4,  c.  29,  s.  75,  and  c.  30,  s.  41,  if  he 
had  a  mere  general  knowledge  that  there  was  a  law  entitling  him  to 
arrest  the  plaintiff.  [Jervis,  C.  J. — The  leading  case  upon  the  subject 
in  modern  times,  is,  Hughes  v.  Buckland,  15  M.  &  W.  346. f  There, 
the  defendants,  servants  of  Colonel  Pennant,  apprehended  the  plaintiff 
while  fishing  in  the  night-time  near  the  mouth  of  the  river  Ogwen,  in 
Carnarvonshire!  in  which  river  Colonel  Pennant  had  a  several  fishery. 


864  READ  v.  COKER.    T.  T.  1853. 

^orr-i  In  an  action  of  trespass  for  this  arrest,  *the  defendants  gard 
-*  much  evidence  to  show  that  Colonel  Pennant's  fishery  included 
the  place  where  the  plaintiff  was  apprehended.  The  jury,  however, 
defined  the  limits  of  the  fishery  so  as  to  exclude  the  place  by  a  few 
yards ;  but  they  also  found  that  Colonel  Pennant  and  his  servants  rea- 
sonably believed  that  it  included  that  place :  and  it  was  held  that  the 
defendants  were  entitled  to  the  protection  of  the  statute  7  &  8  G.  4,  c. 
29,  ss.  35,  63.  I  do  not  think  the  party  there  did  know  anything  of 
the  act  of  parliament.]  Is  a  man  to  be  deprived  of  the  benefit  of  an 
act  of  parliament,  because  he  does  not  know  chapter  and  verse  ?  Is  it 
not  enough  if  the  party  has  an  implicit  knowledge  of  the  law  ?  [Jer- 
Vis,  C.  J. — Does  « acting  in  the  execution  of  the  act"  mean  strictly 
following  the  directions  of  the  act  ?  or  supposing  you  are  doing  some- 
thing which  the  act  authorizes  ?]  The  7  &  8  G.  4,  c.  29,  s.  15,  enacts, 
that,  "  if  any  person  shall  break  and  enter  any  shop,  warehouse,  or 
counting-house  and  steal  therein  any  chattel,  money,  or  valuable  secu- 
rity, every  such  offender,  being  convicted  thereof,  shall  be  liable  to  any 
of  the  punishments  which  the  court  may  award  as  hereinbefore  last 
mentioned/1  in  s.  14.  Here,  the  plaintiff  was  found  breaking  into  the 
defendant's  premises.  The  jury  have  found  that  he  was  not  committing 
a  felony,  but  acting  in  the  assertion  of  a  claim  of  right.  But  that  is 
no  justification :  he  clearly  was  not  the  owner  of  the  premises.  [Wil- 
liams, J. — The  finding  of  the  jury  that  the  defendant  thought  the 
plaintiff  was  committing  a  felony,  involves  the  position  that  he  thought 
himself  the  sole  owner  of  the  goods.]  There  was  no  evidence  what- 
ever to  justify  the  jury  in  coming  to  the  conclusion  that  there  was  any 
partnership  in  the  goods. 

A  rule  nisi  having  been  granted, 
,,--£,  Allen,  Serjt.,  and  Qharnock,  now  showed  cause. — The  *first 
J  question  is,  whether  the  evidence  was  sufficient,  as  to  the  first 
count,  to  justify  the  learned  judge  in  putting  it  to  the  jury  whether  or 
not  the  defendant  had  been  guilty  of  an  assault.  The  evidence  was, 
that  the  plaintiff  was  surrounded  by  the  defendant  and  his  men,  who, 
with  their  sleeves  and  aprons  tucked  up,  threatened  to  break  his  neck 
if  he  did  not  quit  the  workshop.  [Maule,  J. — If  there  can  be  such  a 
thing  as  an  assault,  without  an  actual  beating,  this  is  an  assault.]  The 
question  upon  the  third  count  is,  whether  the  defendant  was  under  the 
circumstances  entitled  to  a  notice  of  action  under  the  7  &  8  G.  4,  c.  30, 
3.  41.  That  section  enacts,  that,  "for  the  protection  of  persons  acting 
in  the  execution  of  this  act,"  all  actions  shall  be  brought  in  the  county 
where  the  fact  was  committed,  and  within  six  calendar  months,  and 
that  one  calendar  month's  notice  of  action  shall  be  given,  &c.  [Maule, 
J. — The  question  is,  whether  there  was  any  evidence  to  go  to  the  jury, 
of  the  defendant's  having  acted  bon&  fide  in  pursuance  of  the  law.] 
There  must,  to  entitle  a  defendant  to  notice  of  action,  be  some  sem- 
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blance  at  least  of  acting  in  pursuance  of  the  act, — the  party  must  have 
reasonable  grounds  for  supposing  he  is  acting  in  execution  of  the  act. 
[Maule,  J. — In  Horn  v.  Thornborough,  3  Exch.  846,  f  it  was  held  that 
a  person  who  causes  the  apprehension  of  another  for  a  malicious  tres- 
pass to  property  of  which  the  former  is  the  reversioner  only,  is  entitled  to 
notice  of  action  under  this  act,  if  he  causes  such  apprehension  under  a 
bon&  fide  belief  that  he  is  acting  in  pursuance  of  the  statute.  What 
Bolfe,  B.,  there  says  is  very  pertinent  to  this  case :  "I  am  reported  to 
have  said  in  Hughes  v.  Buckland,  15  M.  &  W.  346,  f  3  D.  k  L.  702, 
and  I  have  no  doubt  correctly,  that  '  all  who  bonfi  fide  and  reasonably 
think  they  fill  the  character  mentioned  in  the  several  statutes,  and  act 
in  pursuance  of  them,  are  protected ;'  and  that  is  a  position  which  has 
been  adopted  by  the  Court  of  Queen's  *Bench.(a)  In  fact,  a  r*or7 
man's  reasonably  believing  himself  to  be  the  owner  of  the  pro-  *- 
perty  injured,  is  an  ingredient  in  enabling  us  to  arrive  at  the  conclu- 
sion as  to  his  bona  fides."  Jervis,  C.  J. — The  argument  you  are 
about  to  urge  was  strenuously  pressed  by  Mr.  Humfrey,  in  Booth  v. 
Clive,  10  C.  B.  827  (E.  C.  L.  R.  vol.  70),  but  without  effect.  *  I  have 
always  understood  that  it  is  only  when  he  is  in  the  wrong  that  a  man 
wants  the  protection  of  a  clause  of  this  sort.]  No  case  goes  the  length 
of  holding  that  a  man  is  entitled  to  a  notice  of  action,  if  he  really  be- 
lieves he  is  acting  in  the  execution  of  the  statute,  though  he  may  be 
guilty  of  the  most  egregious  folly  in  so  thinking.  Where  a  man  is 
clothed  with  an  authority,  as  in  Booth  v.  Clive,  the  mere  excess  of  it 
would,  no  doubt,  be  justified  by  his  bona  fides :  but  the  same  rule  can 
hardly  apply  where  he  is  acting  with  a  degree  of  rashness  amounting  to 
delusion.  In  Cann  v.  Clipperton,  10  Ad.  &  E.  582,  2  P.  &  D.  560,  it 
was  held,  that,  where  a  statutory  protection  is  given  to  persons  having 
acted  in  pursuance  of  the  statute,  a  party  is  not  entitled  to  the  protec- 
tion merely  because  he  believed,  bonfi  fide,  that  he  was  so  acting :  there 
must  be  reasonable  ground  for  the  belief.  Littledale,  J.,  there  says : 
"  Mere  bona  fides  is  not  sufficient ;  for,  a  man  may  be  very  foolish  in 
believing  himself  justified."  Patteson,  J.,  said :  "It  is  not  because  a 
man  chooses  to  think  himself  acting  under  a  statute,  that  he  can,  by 
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such  mere  fancy  of  his  own,  ^protect  himself  in  an  action."  And 
Williams,  J.,  said :  "  It  would  be  wild  work  if  a  party  might  give 
himself  protection  by  merely  saying  that  he  believed  himself  acting  in 
pursuance  of  a  statute ;  for,  no  one  can  say  what  may  possibly  come 
into  an  individual's  mind  on  such  a  subject.     Still,  protecting  clauses  like 

(«)  See  Cox  v.  Rcid,  13  Q.  B.  558  (E.  C.  L.  R.  vol.  66).  Patteson,  J.,  there  says:  "In  thii 
case  the  learned  judge  left  it  to  the  jury  whether  the  defendants  acted  on  the  belief  that  they 
had  authority  under  fltat  1  A  2  W.  4,  c.  32,  and  whether  they  had  reasonable  grounds  for  their 
belief.  We  think  that  he  was  right  in  so  leaving  the  question,  under  the  circumstances  of  this 
ease.  It  is  not  a  question  of  reasonable  or  probable  cause,  so  as  to  be  within  the  decisions  that 
the  court,  and  not  the  jury,  was  to  decide,  but  a  simple  question  of  bona  fides  so  as  to  entitle 
the  defendants  to  notice  of  action." 
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that  before  us  would  be  useless,  if  it  were  necessary  that  the  person 
claiming  their  benefit  should  have  acted  quite  rightly.  The  case  to 
which  they  refer  must  lie  between  a  mere  foolish  imagination  and  a  per- 
fect observance  of  the  statute."  [Jervis,  C.  J. — The  defendant  does 
not  justify :  his  grievance  is,  that  you  have  deprived  him  of  the  oppor- 
tunity of  tendering  amends.]  These  statutes  never  could  have  intended 
to  give  such  an  advantage  as  that  suggested  to  a  man  who  has  been 
guilty  of  trespass  for  which  he  has  no  defence  at  all.  [Maule,  J. — 
No  injustice  will  be  done ;  if  a  sufficient  tender  of  amends  be  not  made, 
the  plaintiff  will  recover.  In  Hopkins  v.  Crowe,  4  Ad.  4;  E.  774  (E. 
C.  L.  R.  vol.  81),  7  C.  &  P.  878  (E.  C.  L.  R.  vol.  84),  there  was  nothing 
to  show  that  the  defendant  bon&  fide  believed  he  was  the  owner  of  the 
horse ;  and,  though  he  bona*  fide  believed  he  was  acting  in  pursuance 
of  the  statute  5  &  6  W.  4,  c.  59,  he  was  held  not  entitled  to  notice.] 
The  defendant  in  this  case  could  by  no  possibility  be  right  in  supposing 
that  he  was  acting  in  pursuance  of  the  act.  Bayley,  J.,  thus  states  the 
rule,  in  Cook  v.  Leonard,  6  B.  &  C.  851  (E.  C.  L.  R.  vol.  18),  9  D.  & 
R.  839  (E.  0.  L.  R.  vol.  22), — «  Where  a  statute  gives  protection  to 
persons  acting  in  execution  or  in  pursuance  of  it,  all  persons  acting 
under  its  provisions  are  entitled  to  that  protection,  although  they  exceed 
their  authority  by  so  doing.  There  must,  however,  be  some  limits  to 
that  rule ;  and  it  seems  to  me  that  there  are  cases  which  warrant  this 
distinction.  If  an  officer  does  any  act,  part  of  which  is,  and  part  of 
which  is  not,  authorized  by  the  statute ;  or,  if  a  magistrate  act  in  a 
*orq-.  case  which  his  general  character  authorises  *him  to  do,  the  mere 
-"  excess  of  authority  in  either  case  does  not  deprive  the  officer  or 
magistrate  of  that  protection  which  is  conferred  upon  those  who  act  in 
execution  of  it ;  but,  where  there  is  a  total  absence  of  authority  to  do 
any  part  of  that  which  has  been  done,  the  party  doing  the  act  is  not 
entitled  to  that  protection."  [Jervis,  C.  J. — Suppose  a  man  finds  one 
cutting  and  damaging  a  tree  on  his  estate,  and  causes  him  to  be  appre- 
hended, would  the  former  be  deprived  of  the  protection  of  a  notice  of 
action,  because  it  turns  out  that  the  estate  is  mortgaged,  and  he  is  con- 
sequently not  the  legal  owner  ?]  The  clauses  authorizing  the  giving  a 
party  into  custody  without  warrant,  are  the  63d  section  of  the  7  &  8 
G.  4,  c.  29,  which,  "  for  the  more  effectual  apprehension  and  discovery 
of  all  offenders  punishable  under  this  act,"  enacts  "that  any  person 
found  committing  *nj  offence  punishable,  either  upon  indictment  or  upon 
summary  conviction,  by  virtue  of  this  act  (except  only  the  offence  of 
angling  in  the  day-time),  may  be  immediately  apprehended  without  a 
warrant,  by  any  peace-officer,  or  by  the  owner  of  the  property  on  or  with 
respect  to  which  the  offence  shall  be  committed,  or  by  his  servant,  or 
any  person  authorized  by  him,  and  forthwith  taken  before  some  neigh- 
bouring justice  of  the  peace,  to  be  dealt  with  according  to  law ;"  and 
the  28th  section  of  the  7  &  8  G.  4,  c.  SO,  which  is  in  similar  terms.    The 
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party  must  be  "found  committing"  the  offence,  and  the  party  appre- 
hending him  must  be  the  owner  of  the  property.  Now,  here,  the  jury 
have  found  that  the  plaintiff  and  defendant  were  joint-owners  of  the 
property ;  and  the  alleged  offence  having  been  committed  early  in  the 
morning,  the  plaintiff  was  not  taken  into  custody  until  the  afternoon. 
If  that  is  an  apprehending  within  the  act,  he  might  have  been  taken  the 
next  day,  or  the  next  week.  [Jbrvis,  C.  J. — Is  it  necessary  that  the 
matter  himself  should  find  the  party  committing  the  offence,  or  will  a 
servant  *seeing  him  do  it  be  enough  ?  Suppose  a  poacher  runs 
away,  may  he  not  be  apprehended  afterwards,  though  he  may 
not  be  committing  the  offence  at  the  time  of  his  apprehension  ?(a)]  No 
doubt  he  might  be  taken  on  fresh  pursuit.  The  apprehension  must  be 
by  a  peace-officer,  or  by  the  party  who  (being  duly  authorized)  actually 
saw  the  offence  committed.  Besides,  the  7  &  8  G.  4,  c.  29,  so  far  as 
regards  larceny,  is  repealed  by  the  12  &  18  Yict.  c.  11,  s.  1.  [Jervis, 
0.  J. — No.  The  latter  act  only  withdraws  the  punishment  of  transpor- 
tation.] Then,  can  a  man  be  said  to  be  acting  in  pursuance  or  in  exe- 
cution of  a  statute  of  the  very  existence  of  which  he  is  totally  ignorant  ? 
His  belief,  his  bona  fides,  must  have  some  reasonable  foundation.  He 
must  be  acting  under  the  statute, — not  under  some  vague  and  general 
notion  of  right  and  wrong. 

Byle*,  Serjt.,  and  J".  Brawny  contrft,  having  abandoned  the  argument 
as  to  the  first  count,  were  relieved  by  the  court  from  arguing  in  sup- 
port of  the  rule  as  to  the  third  and  fourth  counts. 

Jbrvis,  C.  J. — I  am  of  opinion  that  this  rule  cannot  be  made  abso- 
lute to  its  full  extent:  but  that,  so  far  as  regards  the  first  count  of  the 
declaration,  it  must  be  discharged.  If  anything  short  of  actual  strik- 
ing will  in  law  constitute  an  assault,  the  facts  here  clearly  showed 
that  the  defendant  was  guilty  of  an  assault.  There  was  a  threat  of 
violence  exhibiting  an  intention  to  assault,  and  a  present  ability  to 
oarry  the  threat  into  execution.  As  to  the  rest,  upon  both  grounds 
I  think  the  rule  should  be  made  absolute,  to  enter  the  verdict  for  the 
defendant. 

We  are  not  now  to  consider  whether,  under  "not  *guilty  by  r*ofi1 
statute,"  the  defendant  was  at  liberty  to  give  in  evidence  all  ^ 
special  fnatters  to  establish  a  complete  justification,  but  whether  he  was 
entitled  to  a  notice  of  action.  Now,  notice  of  action,  as  has  often  been 
said,  is  not  required  by  one  who  has  a  perfect  justification  for  what  he 
has  done ;  it  is  only  required  by  a  man  who  is  assumed  to  be  in  the 
wrong;  its  object  being,  to  give  him  an  opportunity  of  tendering 
amends.  The  answer  attempted  to  be  made  to  this  part  of  the  case, 
which  arises  on  the  third  count,  was,  that,  inasmuch  as  the  28th  section 
of  the  7  &  8  G.  4,  c.  80,  only  enables  the  owner  of  property  injured, 
or  his  servant,  or  a  person  authorized  by  him,  to  apprehend  a  person 

(a)  See  Rex  «.  Price,  7  a  A  P.  178  (E.  C.  L.  R.  toL  32). 

vol.  xiii.— 70  8  A 
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found  committing  the  offence,  and  inasmuch  as  the  injury  to  his  pro- 
perty of  which  the  defendant  complained  was  committed  in  the  morning 
of  the  22d  of  April,  and  an  interval  of  some  hours  elapsed  before  he 
was  given  into  custody  for  the  supposed  offence,  he  was  not  at  the  time 
of  his  apprehension  found  committing  the  offence  within  the  meaning 
of  the  statute,  so  far  as  to  justify  his  arrest.  It  is  not  necessary,  how- 
ever, to  decide  whether  under  the  circumstances  of  this  case  the  plain- 
tiff was  found  committing  the  offence  within  the  meaning  of  the  statute : 
the  defendant  does  not  want  to  establish  a  full  and  complete  justifica- 
tion for  the  plaintiff's  apprehension ;  to  entitle  him  to  a  notice  of  action, 
it  is  enough  to  show  that  he  bonft  fide  believed  he  was  acting  in  pur- 
suance of  the  statute,  for  the  protection  of  his  property.  The  jury,  it 
is  true,  have  found  that  the  property  in  question  belonged  to  the  plain* 
tiff  and  defendant  jointly;  but  they  have  also  found  that  the  defendant 
was  acting  in  the  bonfi  fide  assertion  of  a  right  he  believed  he  had ;  and 
that  is  all  that  is  necessary  to  entitle  the  defendant  to  a  notice  of 
action.     These  observations  will  apply  equally  to  the  fourth  count,  < 

where  the  question  arises  upon  the  7  &  8  Q.  4,  c.  29.     As  to  the  sug-  | 

*8fi<>1  ge8ti°n  t*lat  ***e  3d  section  of  *the  last-mentioned  statute  had 
"•*  been  wholly  repealed  by  the  12  &  18  Vict.  c.  11, 8. 1,  it  is  quite 
obvious  that  there  is  no  foundation  for  it :  all  that  was  meant  to  be 
repealed,  was,  so  much  of  the  former  provision  as  made  the  offender 
liable  to  transportation.  It  has  been  further  contended,  that  the 
defendant  could  not  have  believed  that  he  was  acting  in  the  execution 
of  the  statutes  when  he  did  the  acts  complained  of,  inasmuch  as  it  did 
not  appear  that  he  had  any  knowledge  of  their  existence.  That  point 
is,  I  believe,  now  made  for  the  first  time ;  nor  do  I  think  it  properly 
arises  here.  If,  as  the  jury  have  found,  the  defendant  bonfi  fide  believed 
he  was  acting  in  the  assertion  of  a  legal  right,  he  was  justified  by  the 
law,  although  he  did  not  precisely  know  what  that  law  was.     He  was  # 

therefore  clearly  entitled  to  the  protection  which  the  law  intended  to 
afford  to  persons  so  acting.  It  occurred  to  some  of  us  that  it  might  be 
right,  under  the  circumstances,  to  direct  a  nonsuit :  but,  as  the  acts 
of  parliament  require  the  action  to  be  brought  within  six  months,  a 
nonsuit  would  not  benefit  the  plaintiff.  For  these  reasons,  I  am  of 
opinion  that  the  rule  so  far  as  relates  to  the  first  count  must  be  dis- 
charged, and,  as  to  the  third  and  fourth  counts,  made  absolute. 

Maulb,  J. — I  am  of  the  same  opinion.  I  think  with  the  jury  that 
this  defendant  was  acting  bon&  fide.  His  whole  conduct  was  evidently 
that  of  a  man  who  intended  to  adopt  a  legal  course  to  enforce  and 
secure  what  he  conceived  to  be  a  legal  right.  In  doing  this,  he  has 
been  guilty  of  some  excess  which  renders  him  liable  to  an  action.  But, 
to  the  right  of  the  party  to  whom  he  has  done  the  wrong,  the  legisla- 
ture has  thought  fit  to  impose  a  condition,  viz.  that,  before  he  brings  ' 
an  action  in  respect  of  an  act  done  in  the  execution  of  the  statute,  he 
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shall  give  a  certain  notice.  It  has  frequently  been  *held  that  a  r*nfio 
party  is  within  the  protection  of  a  provision  of  that  sort,  though  *- 
he  has  not  acted  in  exact  execution  of  the  act.  And  that  is  by  no  means 
putting  an  improper  interpretation  upon  the  expression  "  in  pursuance" 
or  "  in  the  execution1'  of  the  act :  a  man  is  properly  said  to  pursue  a 
thing,  though  he  may  not  succeed  in  catching  it :  so,  a  man  may  be 
acting  in  pursuance  of  an  act  of  parliament,  though  his  endeavours  may 
be  unsuccessful.  The  case  of  Booth  v.  Clive,  10  C.  B.  827  (E.  C.  L. 
R.  vol.  70),  decides  that  a  party  is  entitled  to  notice  of  action  provided 
he  has  acted  bon&  fide  in  the  belief  that  he  is  pursuing  the  statute,  even 
though  there  may  be  no  reasonable  foundation  for  such  belief.  Where 
the  question  is  whether  or  not  a  man  has  acted  bonfi  fide,  the  reason- 
ableness of  the  ground  of  belief  may  be  fit  to  be  considered ;  for  instance, 
suppose  a  man  who  is  an  utter  stranger  to  the  transaction  conducts 
himself  in  a  manner  which  the  law  authorizes  only  in  one  filling  a  par* 
ticular  character, — as,  where  a  man  assumes  to  act  as  a  police-officer 
when  he  is  not  a  police-officer, — it  may  be  said  there  is  no  evidence  to  go 
to  the  jury  of  his  having  acted  bonfi  fide.  But  here  the  jury  have  found 
that  the  defendant  was  pursuing  a  course  which  the  law  laid  open  to 
him,  though  he  did  not  exactly  pursue  it  with  success.  There  was 
ample  evidence  for  the  jury :  the  case  was  properly  left  to  them,  and 
properly  found.  The  law  sustains  the  verdict. 
Cresswell,  J.,  and  Talfourd,  J.,  concurring, 

Rule  absolute,  to  enter  the  verdict  for  the  defendant 
upon  the  third  and  fourth  counts. 

Rule  discharged,  as  to  the  first  count. 


*LUCKIE  v.  BUSHBY.    June  10.  [*864 

To  a  declaration  on  a  policy  of  assurance,  alleging  a  partial  low,  the  defendant  pleaded,  that, 
before  action  brought,  the  proportional  sum  which  the  defendant  was  liable  to  pay,  was  by 
agreement  settled  and  adjusted  at  a  certain  rate ;  that  the  amount  payable  by  the  defendant 
in  respect  of  the  loss  was  thereby  liquidated  and  ascertained  to  be  a  certain  sum  ;  and  that, 
at  the  commencement  of  the  suit,  the  plaintiff  was,  and  still  remained,  indebted  to  the  defend- 
ant in  an  amount  exceeding  the  amount  so  ascertained  for  premiums  of  assurance  upon  policies 
before  effected  by  the  plaintiff  with  the  defendant,  which  amount  the  defendant  was  willing  to 
set  off  against  the  amount  so  settled  and  ascertained  as  aforesaid : — 

Held,  bad  on  demurrer, — the  action  being,  notwithstanding  the  adjustment,  an  action  for  unliqui- 
dated damages. 

The  declaration  stated,  that  the  plaintiffs,  theretofore,  to  wit,  on 
the  16th  of  October,  1851,  caused  to  be  made  a  certain  policy  of  insur- 
ance, purporting  thereby  and  containing  therein  that  the  plaintiff  did 
make  assurance  and  caused  himself  to  be  insured,  lost  or  not  lost,  at  and 
from  Demerara  to  London,  including  all  risk  of  craft  to  and  from  the 
thereinafter-mentioned  vessel,  from  the  time  the  produce  was  waterborne 
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from  the  estates  from  which  it  came,  upon  goods  and  merchandise  in 
the  ship  Barrick,  beginning  the  adventure  upon  the  said  goods  and 
merchandises  from  the  loading  thereof  aboard  the  said  ship  at  as  afore* 
said,  and  to  continue  and  endure  until  the  said  goods  and  merchandises 
should  be  arrived  at  as  aforesaid,  and  until  the  same  had  been  there  dis- 
charged and  safely  landed ;  and  that  it  should  be  lawful  for  the  said 
ship,  &c,  in  that  voyage  to  proceed  and  sail  to,  and  touch  and  stay  at, 
any  ports  or  places  whatsoever,  without  prejudice  to  that  insurance;  and 
that  the  said  goods  and  merchandises,  &c,  for  so  much  as  concerned  the 
assured,  by  agreement  between  the  assured  and  assurers  in  that  policy, 
were  and  should  be  valued  at  3100Z.,  on  sugar,  valued  as  per  endorsement 
on  the  said  policy ;  and  that,  touching  the  adventures  and  perils  which 
they  the  assurers  were  contented  to  bear  and  did  take  upon  them  in  that 
voyage,  they  were  of  the  seas,  men  of  war,  fire,  enemies,  pirates,  rovers, 
thieves,  jettisons,  letters  of  mart  and  counter-mart,  surprisals,  takings  at 
*£ft*n  6ea'  *arrest8>  restraints,  and  detainments  of  all  kings,  princes, 
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and  people,  of  what  nature,  condition,  or  quality  soever,  barratry 


of  the  master  and  mariners,  and  of  all  other  perils,  losses,  and  misfor- 
tunes that  had  or  should  come  to  the  hurt,  detriment,  or  damage  of  the 
said  goods  and  merchandises,  or  any  part  thereof;  and  that,  in  case  of 
any  loss  or  misfortune,  it  should  be  lawful  to  the  assured,  their  factors, 
servants,  and  assigns,  to  sue,  labour,  and  travel  for,  in,  and  about  the 
defence,  safeguard,  and  recovery  of  the  said  goods  and  merchandises, 
or  any  part  thereof,  without  prejudice  to  that  insurance,  to  the  charges 
whereof  the  assurers  would  contribute  each  one  according  to  the  rate 
and  quantity  of  his  sum  therein  assured ;  and  that  the  assurers  were 
contented,  and  did  thereby  promise  and  bind  themselves,  each  one  for 
his  own  part,  their  heirs,  executors,  and  goods,  to  the  assured,  their 
executors,  administrators,  and  assigns,  for  the  true  performance  of  the 
premises,  confessing  themselves  paid  the  consideration  due  unto  them 
for  that  assurance  by  the  assured,  at  and  after  the  rate  of  45*.  per 
cent. ;  and  that,  in  witness  thereof  they  the  assurers  had  subscribed 
their  names  and  sums  assured,  in  London :  And  by  a  certain  memoran- 
dum thereunder  written,  corn,  fish,  salt,  fruit,  flour,  and  seed,  were 
warranted  free  from  average,  unless  general,  or  the  ship  should  be 
stranded ;  sugar,  tobacco,  hemp,  flax,  hides,  and  skins,  were  warranted 
free  from  average  under  51.  per  cent. ;  and  all  other  goods,  also  the 
ship  and  freight,  were  warranted  free  from  average  under  81.  per  cent., 
unless  general,  or  the  ship  should  be  stranded :  And  by  another  me- 
morandum written  in  the  margin  of  the  said  policy,  average  was  to  be 
paid  by  the  assurers  on  every  ten  hogsheads  running  landing  numbers, 
same  as  if  the  same  had  been  separately  insured ;  and  the  said  goods 
were  thereby  warranted  free  of  capture  or  seizure,  and  all  consequences 
*8661  °*  an^  attemPfc  thereof, — of  all  which  the  *defendant  had  notice, 
J  and  then,  in  consideration  of  the  payment  by  the  plaintiff  to  the 


13  COMMON  BENCH.    (4  J.  SCOTT.)  866 

defendant,  at  his  request,  of  a  sum  of  money  as  a  premium  for  the  in- 
surance of  1002.  by  the  defendant  upon  and  in  respect  of  the  premises, 
upon  the  terms  aforesaid,  the  defendant  then  became  and  was  an  insurer 
to  the  plaintiff,  and  duly  subscribed  the  said  policy  as  such  insurer,  of 
the  said  sum  of  1007.  upon  the  premises :  That  theretofore,  divers  goods, 
that  is  to  say,  a  cargo  of  sugar,  according  to  the  said  policy  of  insur- 
ance, was  shipped  at  Demerara,  in  and  on  board  of  the  said  ship  in  the 
said  policy  of  insurance  mentioned,  to  be  carried  therein  on  the  said 
voyage,  and  the  plaintiff  was  at  the  time  of  making  the  said  policy  of 
assurance,  and  previous  and  at  the  time  of  loss  hereinafter  mentioned, 
interested  in  the  said  goods  so  shipped  on  board  the  said  ship  as  afore- 
said, to  the  value  and  amount,  to  wit,  of  all  the  moneys  by  him  ever 
insured  thereon :  That  the  ship,  with  the  said  goods  on  board  thereof, 
set  sail  from  Demerara  aforesaid,  on  her  said  voyage,  towards  London 
aforesaid ;  and  that  afterwards,  and  whilst  the  said  ship  was  proceeding 
on  her  said  voyage,  and  before  her  arrival  at  London  aforesaid,  the 
said  goods,  being  then  on  board  thereof,  were,  by  perils  insured  against 
by  the  said  policy,  injured  and  damaged  to  an  amount  exceeding  51. 
per  cent. :  Yet  that  the  defendant,  although  a  reasonable  time  for  him 
so  to  do  had  elapsed,  had  not  indemnified  the  plaintiff  against  the  said 
loss,  or  any  part  thereof,  or  paid  the  said  sum  of  100/.,  or  a  propor- 
tional or  any  part  thereof,  and  the  same  still  remained  owing  and  un- 
paid. 

The  declaration  also  contained  the  common  money  counts,  and  a  count 
upon  an  account  stated. 

Second  plea,  to  the  first  count,  that,  before  action  brought,  the  pro- 
portional sum  which  the  defendant  was  liable  and  ought  to  pay  in 
respect  of  the  said  loss  in  the  first  count  mentioned,  was,  by  agree- 
ment between  *the  plaintiff  and  defendant,  settled  and  adjusted  r*ofi7 
at  a  certain  rate,  that  is  to  say,  the  rate  of  71.  18*.  Ad.  upon  ^ 
the  100/.,  and  that  the  amount  payable  by  the  defendant  to  the  plain- 
tiff for  and  in  respect  of  the  said  loss  was  thereby  and  then  liquidated 
and  ascertained  to  be  the  sum  of  71.  18s.  4d.,  and  no  more ;  that,  at 
the  commencement  of  this  suit,  the  plaintiff  was,  and  still  is,  indebted 
to  the  defendant  in  an  amount  exceeding  the  said  amount  so  ascer- 
tained as  aforesaid,  for  premiums  of  insurance  upon  divers  policies  of 
insurance  before  then  effected  by  the  plaintiff  with  the  defendant,  and 
underwritten  at  the  plaintiff's  request  by  the  defendant  as  insurer  of 
divers  moneys  upon  certain  risks  in  such  policies  respectively  men- 
tioned, and  for  money  found  to  be  due  from  the  plaintiff  to  the  defend- 
ant on  divers  accounts  before  then  stated  between  them,  which  amount 
the  defendant  was  willing  to  set  off  against  the  amount  so  settled  and 
ascertained  as  aforesaid. 

Demurrer,  on  the  ground  that  the  statute  of  set-off  is  not  applicable 
to  an  average  loss  under  a  policy  of  insurance. 

8a2 
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C.  Pollock  (with  whom  was  Byles,  Serjt.),  in  support  of  the  demurrer, — 
The  plea  is  bad,  upon  two  grounds, — first,  because  the  nature  of  the 
plaintiff's  claim  is  such  as  not  to  admit  of  a  set-off  being  pleaded  to  it, — 
secondly,  because  the  effect  of  an  adjustment  is  not  such  as  to  create  a 
mutual  ascertained  debt  that  is  capable  of  being  met  by  a  set-off.  It 
has  been  long  settled  that  the  plaintiff's  claim  in  an  action  of  this  sort 
being  for  unliquidated  damages,  there  can  be  no  set-off:  Grant  v.  The 
Royal  Exchange  Assurance  Company,  4  M.  &  Selw.  439 ;  Hardcastle  v. 
Netherwood,  5  B.  &  Aid.  93  (E.  C.  L.  R.  vol  7) ;  Castelli  v.  Bodding- 
ton,  1  Ellis  &  B.  66  (E.  C.  L.  R.  vol.  72).  [Jervis,  C.  J.— You  may 
take  that  for  granted.]  Assuming  that  the  plaintiff  has  his  election  to 
♦flfiftl  treat  t^8  ^  a  c^a™  f°r  ^unliquidated  damages,  or  to  treat  the 

-*  adjustment  as  an  account  stated,  no  statement  of  an  adjustment 
in  the  plea  can  deprive  him  of  the  benefit  of  having  elected  the  former 
Course.  If  the  plaintiff  elects  to  sue  for  the  breach  of  duty,  the  fact 
that  he  might  have  brought  money  had  and  received,  will  not  let  in  a 
claim  of  set-off:  Smith  v.  Hodson,  4  T.  R.  411;  George  v.  Clagett,  7 
T.  R.  359.  The  defendant  must  be  driven  to  contend  that  the  plea  of 
adjustment  would  be  good,  without  the  set-off.  If  the  policy  were  under 
seal,  there  would  be  a  clear  answer  to  that.  Then,  what  is  the  effect  of 
an  adjustment  ?  A  notion  at  one  time  prevailed,  that  an  adjustment 
was  a  binding  contract  between  the  assured  and  the  underwriter.  The 
modern  cases,  however,  show  that  it  amounts  to  no  more  than  a  mere 
recognition  of  the  sum  due  upon  the  policy,  so  as  to  render  it  unnecessary 
for  the  assured  to  do  more  in  the  first  instance  than  put  in  the  adjust- 
ment ;  but  that  it  is  still  open  to  the  underwriter  to  show  that  there  were 
circumstances  not  brought  to  his  knowledge  at  the  time,  which  would 
reduce  the  amount ;  just  as  a  defendant  in  an  action  on  a  bill  of  exchange 
may  show  fraud,  or  want  of  consideration.  The  rule  is  thus  stated  in  2 
Arnould  on  Insurance,  1202, — "  As  between  the  underwriter  and  the 
assured,  such  adjustment,  even  where  both  the  subscription  of  the  under- 
writer to  the  policy,  and  also  his  initials  affixed  to  the  memorandum  of 
adjustment,  have  been  struck  out,  is  no  bar  to  an  action  by  the  assured 
on  the  policy,  unless,  indeed,  it  can  be  shown  either  that  the  assured 
expressly  consented  to  their  being  struck  out,  or,  from  his  place  of  resi- 
dence, general  habit  of  effecting  assurances  at  Lloyds,  and  other  material 
circumstances,  must  be  taken  to  have  been  cognisant  of  an  usage  to 
regard  such  settlement  on  account  as  payment,  and  therefore  impliedly 
to  have  given  his  consent  to  be  bound  by  the  adjustment,  as  conclusive 
*8fiQ"l  °^  kk  claims  *under  the  policy.     Even  in  such  case,  the  mere 

-*  erasure  from  the  foot  of  the  policy  of  the  defendant's  subscrip- 
tion (as  distinct  from  his  initials  affixed  to  the  memorandum  of  adjust- 
ment), is  no  proof  of  payment,  but  only  of  settlement  on  account ;  the 
general  practice  being,  to  strike  out  the  signature  of  the  policy,  without 
any  money  passing  at  the  time,  on  the  faith  of  a  future  settlement  at 
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the  month's  end.  It  was  formerly  a  litigated  question  to  what  extent 
an  adjustment  thus  endorsed  on  the  policy,  operated  as  an  admission  of 
the  writer's  liability :  it  may  now,  however,  be  taken  as  the  fair  result 
of  the  authorities,  that  an  adjustment  is  nothing  more  than  a  promise 
to  pay,  which  is  only  binding  when  founded  on  the  consideration  of  pre- 
vious liability,  and  that,  although  primfi  facie  it  imports  consideration, 
yet  an  underwriter  who  has  merely  put  his  initials  to  it,  but  not  paid  the 
loss,  may  avail  himself  at  the  trial  of  any  defence  tending  to  show  that 
he  was  never  liable  under  the  policy,  and  this  although  he  may  have  been 
aware  of  all  the  facts  constituting  such  defence  at  the  time  of  signing 
the  adjustment."  And  see  Phillips  on  Insurance,  3d  edit.  §§  1814 — 
1818.  The  underwriter  is  not  bound  by  an  adjustment.  This  was 
expressly  decided  by  Lord  Ellenborough  in  Shepherd  v.  Chewter,  1 
Campb.  274 ;  and,  in  a  note  thereto,  the  reporter  refers  to  a  case  of 
Herbert  v.  Champion,  1  Campb.  134,  in  which  he  understood  Lord 
Ellenborough  to  hold  that  the  underwriter,  at  any  time  before  paying 
the  loss,  may  take  advantage  of  any  grounds  of  defence  his  case  offers, 
although  he  was  actually  aware  of  them  when  he  signed  an  adjustment 
on  the  policy:  and  he  adds, — "Although  an  adjustment  may  be  con- 
sidered a  mercantile  instrument,  which,  like  a  bill  of  exchange,  primfi 
facie  imports  consideration,  it  is  not  easy  to  imagine  how,  upon  principles 
of  law,  the  defendant  should  be  debarred  from  showing  that  in  fact  it 
was  entirely  without  consideration,  or  how  greater  *efficacy  can  r*£7/i 
be  given  to  it,  than  to  transfer  the  burthen  of  proof  from  the  *- 
assured  to  the  underwriter.  When  money  has  been  actually  paid,  with 
a  full  knowledge  of  all  the  circumstances  of  the  case,  the  convenience 
of  mankind  requires  that  the  party  paying  it  should  be  estopped  from 
contesting  his  liability ;  but  the  dictates  both  of  law  and  public  policy 
seem  to  forbid  that  the  real  merits  of  the  question  should  be  shut  out  by 
a  mere  gratuitous  promise  or  acknowledgment  of  either  of  the  parties." 
[Jervis,  C.  J. — An  adjustment  can  never  be  more  than  an  admission.] 
It  is  mere  evidence.  [Cresswbll,  J. — It  is  an  admission  of  the  amount 
of  the  loss,  but  not  of  the  underwriter's  liability  to  pay.] 

James  Wilde,  contriL(a) — It  is  not  necessary  for  the  purposes  of 
this  case  to  contend  that  an  adjustment  is  binding  to  the  full  extent, 
either  upon  the  underwriter  or  upon  the  assured.  It  is  enough  to  say 
that  it  has  never  yet  been  held  that  the  assured,  after  having  obtained 
an  adjustment,  can  proceed  for  a  larger  amount.  [Cresswell,  J. — 
Has  that  been  decided  either  way  ?]  In  Adams  v.  Saundars,  4  C.  k 
P.  25  (E.  C.  L.  R.  vol.  19),  M.  &  M.  373  (E.  C.  L.  R.  vol.  22),  Camp- 
bell for  the  plaintiff,  wishing  to  show,  that,  in  the  adjustment,  too  small 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant,  were, — "  That  the  statute 
of  set-off  is  applicable  to  an  average  lost  under  a  policy,  if  that  loss  has  been  adjusted  and 
agreed  between  the  parties ;  and  that  the  plea  shows  the  plaintiff's  demand  to  be  in  its  nature 
one  to  which  the  statute  of  set-off  is  applicable,  however  he  may  hare  described  it  in  his  de- 
claration." 
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a  sum  had  been  allowed,  Lord  Tenterden  said, — "  I  cannot  allow  that 
to  be  done,  unless  it  can  be  shown  that  the  settlement  was  made  under 
such  circumstances  as  to  make  it  not  binding  on  the  plaintiff.  I  think 
that  you  must  show  that  the  adjustment  was  made  without  authority ; 
or,  perhaps,  if  some  sum  were  shown  to  be  wholly  omitted,  you  might 
*K7ii  k0  *&Uowed  to  open  it ;  but  not  because  the  amount  allowed  is 

-J  not  sufficiently  large :  I  do  not  see  of  what  use  an  adjustment 
would  be,  if  it  could  be  opened"  [Cresswell,  J. — Suppose  an  adjust- 
ment made  under  a  mistake  of  fact, — suppose  it  afterwards  turns  out 
that  a  greater  quantity  of  goods  was  lost  than  at  first  imagined, — Rey- 
ner  v.  Hall,  4  Taunt.  725,  shows  that  the  assured  would  not  be  limited 
to  the  adjustment.  There,  a  ship  was  insured,  warranted  free  of  cap- 
ture in  port :  a  letter  announcing  her  capture,  stated  it  to  be  in  port ; 
on  which  the  underwriter  and  assured  adjusted,  the  former  returned 
and  the  latter  received  back  the  premium :  it  afterwards  appeared  that 
the  capture  was  not  in  port ;  and  it  was  held  that  the  assured  was  not 
precluded  by  the  adjustment  and  repayment  from  recovering  on  the 
policy.]  The  plaintiff  might  reply  that  the  adjustment  was  made  un- 
der a  mistake  of  fact.  [Cresswell,  J. — If  so,  the  adjustment  is  the 
substance  of  the  plea,  the  set-off  nothing.]  The  declaration  is  for  a 
partial  loss  only.  The  plea  states  that  the  proportional  sum  which  the 
defendant  ought  to  pay  in  respect  of  the  loss,  was  by  agreement  be- 
tween the  plaintiff  and  defendant  settled  and  adjusted  at  a  certain  sum, 
— not  stating  the  amount  as  a  binding  sum ;  and  that,  whatever  that 
sum  may  turn  out  before  the  jury  to  amount  to,  the  defendant  has  a 
set-off  which  overtops  it.  [Jervis,  C.  J. — Is  it  the  less  an  action  for 
unliquidated  damages,  upon  the  whole  record?]  It  is  immaterial  whether 
the  damages  are  liquidated  in  the  original  agreement,  or  after  the  loss 
is  ascertained.  The  only  case  where  a  set-off  is  disallowed,  is,  where 
the  amount  of  damages  can  only  be  ascertained  through  the  interven- 
tion of  a  jury.  [Jervis,  G.  J.,  referred  to  Koster  v.  Eason,  2  M.  & 
Selw.  112.]  George  v.  Glagett,  7  T.  R.  859,  is  more  analogous :  there, 
the  principal  suing  for  the  price  of  goods  sold  by  a  broker  in  his  own 
♦8791  name'  a  Bet"°ff  was  allowed  of  a  debt  due  from  *the  broker. 

J  Birch  v.  Depeyster,  4  Campb.  885,  shows  that  the  defendant's 
right  of  set-off  is  not  to  be  prejudiced  by  the  adoption  of  a  particular 
form  of  action.  Gibbs,  C.  J.,  there  says :  "  The  sums  which  the  plain- 
tiffs seek  to  recover  might  have  been  recovered  as  money  had  and 
received  to  their  use.  Therefore,  they  shall  not  deprive  the  defendant 
of  his  set-off,  by  declaring  specially,  and  assigning  a  breach  for  not 
accounting."  [Cresswell,  J. — The  ground  of  the  decision  there  is 
not  very  clearly  stated.]  Lord  Ellenborough,  in  Grant  v.  The  Royal 
Exchange  Assurance  Company,  5  M.  &  Selw.  439,  seems  to  assume, 
that,  if  there  had  been  an  adjustment,  the  set-off  would  have  been  good. 
"The  plaintiff,"  he  says,  "in  the  first  count  of  his  declaration,  claims 
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the  whole  amount  of  the  polioy.  The  defendant,  by  his  plea  to  this 
count,  answers,  that  only  a  part  of  this  Bum  is  due :  but,  what  liquida- 
tion has  there  been  of  the  loss  ?  The  question  must  go  to  a  jury,  to 
ascertain  the  quantum  of  loss.  The  defendants  assume  to  cut  down 
the  demand  according  to  their  own  estimate  of  it.  Why  is  the  plain- 
tiff to  be  obliged  to  abide  by  this  liquidation  ?  It  seems  to  me,  there- 
fore, that  this  is  a  case  of  unliquidated  damages/'  In  Wienholt  t>. 
Roberts,  2  Campb.  586,  a  set-off  of  this  sort  was  allowed.  That  was  an 
action  by  an  underwriter  against  an  insurance-broker,  for  premiums  of 
insurance.  The  defence  was,  a  set-off  to  a  larger  amount  than  the  sum 
claimed.  It  was  stated  that  the  plaintiff  had  underwritten  to  the  de- 
fendant a  policy  on  the  ship  Margaret,  that  an  average  loss  had  hap- 
pened upon  this  policy,  which  the  plaintiff  himself  had  acknowledged 
amounted  to  152.  16a.  94.  per  cent.,  and  that  the  defendant  had  a  del 
credere  commission  from  the  insured  for  guaranteeing  the  solvency  of 
the  plaintiff  and  the  other  underwriters ;  and  it  was  insisted  that  the  de- 
fendant had  therefore  a  right  to  set  off  this  loss  against  the  premiums. 
Garrow,  for  the  *plaintiff,  denied  that  these  were  mutual  debts,  the  r*o7o 
loss  being  due  to  the  insured  only,  though  receivable  by  the  defend-  ■■ 
ant  as  their  agent.  But  Lord  Ellenborough  said :  "  The  broker  with  a  del 
credere  commission,  may  be  looked  upon  as  the  owner  of  the  policy ; 
and,  he  being  answerable  to  the  insured  for  the  loss,  the  amount  may 
be  considered  as  due  to  him,  and  may  be  set  off  in  an  action  brought 
against  him  by  the  underwriter  for  premiums.  Therefore,  if  the  de- 
fendant proves  the  facts  opened,  be  will  be  entitled  to  a  verdict."  The 
proof,  however,  failing,  the  plaintiff  had  a  verdict.  [Jbrvis,  C.  J. — 
The  point  now  in  question  did  not  arise  there.  Garrow,  having  a  good 
point,  passed  it  by,  and  made  a  bad  one.]  Sp*ciing  of  that  case,  Ab- 
bott, J.,  in  Camming  t>.  Forester,  1  M.  &  Selw.  494, 497,  says, — "  Here, 
if,  as  in  Wienholt  v.  Roberts,  the  party  had  acknowledged  losses  to  a 
specific  amount,  it  might  have  been  argued  that  that  amounted  to  an 
adjustment,  and  the  demand  became  liquidated,  and  in  the  nature  of  an 
account  stated,  and  then  perhaps  a  set-off  might  be  allowed :  but,  with- 
out any  adjustment,  the  losses  remained  unliquidated  until  ascertained 
by  recovery  in  an  action  for  damages.19  In  Lear  v.  Heath,  5  Taunt. 
201  (E.  C.  L.  R.  vol.  1),  it  seems  to  have  been  assumed  by  the  court, 
that,  if  the  loss  had  been  adjusted,  the  defendant  might  have  been  held 
to  bail  for  the  amount.  Adjustments,  it  is  true,  are  not  binding  and 
conclusive,  but  they  at  all  events  render  that  liquidated  and  ascertained 
which  before  could  only  become  so  by  the  intervention  of  a  jury.  In  1 
Park  on  Insurance,  8th  edit.  p.  266,  it  is  said :  "  Where  the  quantity 
of  damage  sustained  in  the  course  of  the  voyage  is  known,  and  the 
amount  which  each  underwriter  upon  the  policy  is  liable  to  pay  is 
settled,  it  is  usual  for  the  underwriter  to  endorse  on  the  policy,  <  Ad- 
justed this  loss  at  so  much  per  cent.,'  or  some  words  to  the  same  effect, 
voi*.  xm. — 71 
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*8741  "^"8  *8  ca^e<*  an  adjustment.  It  has  been  determined,  *that, 
-"  after  an  adjustment  has  been  signed  by  the  underwriter,  if  he 
refuse  to  pay,  the  owner  has  no  occasion  to  go  into  the  proof  of  his  loss, 
or  any  of  the  circumstances  respecting  it.  This,  it  is  said,  has  been 
the  invariable  custom  upon  this  subject ;  which  seems  perfectly  just,  as 
the  underwriter  has  under  his  hand  expressly  admitted  that  the  plain- 
tiff has  sustained  damage  to  a  certain  amount.  To  be  sure,  if  any  fraud 
were  discovered  in  obtaining  the  adjustment,  that  might  be  a  ground 
for  setting  it  aside :  but,  supposing  the  transaction  fair,  as  we  must 
always  do  till  proof  is  given  to  the  contrary,  the  rule  of  not  suffering 
the  adjustment  to  be  contradicted,  is  fair  and  equitable."  In  Selwyn's 
Nisi  Prius,  p.  983,  is  a  case  of  Voller  v.  Griffiths :  "  Case  upon  a  policy 
of  insurance  upon  the  ship  Valiant,  and  goods,  <  from  London  to  Leg- 
horn and  Naples,  or  Naples  and  Leghorn,  both  or  either,  with  permis- 
sion to  join  convoy  in  the  Channel,  and  to  call  at  Gibraltar.'  The 
plaintiff  declared  for  a  total  loss  by  perils  of  the  sea.  A  broker,  called 
on  the  part  of  the  plaintiff,  said,  that  he  had  effected  the  policy,  and 
that  it  had  been  subscribed  by  one  M'Clay,  as  the  defendant's  agent ; 
that,  after  the  loss,  there  was  laid  before  the  agent  a  translation  of  all 
the  papers  which  had  come  to  his  (the  broker's)  hands,  and  that  the 
agent  might  have  examined  them  if  he  pleased ;  and  that  he  signed  the 
adjustment.  It  was  then  proposed  to  call  M'Glay,  but  Erskine  objected 
to  it,  on  the  ground  that  he  was  an  interested  witness.  Lord  Kenyon 
overruled  the  objection,  observing,  that,  however  his  concern  in  the 
transaction  might  operate  on  his  feelings  and  affect  his  credit,  he  did 
not  think  he  had  such  an  interest  as  to  render  him  incompetent.  M'Clay 
was  then  called,  who  said,  that  he  read  the  protest  in  a  cursory  manner, 
and  that,  when  he  came  to  the  average,  observing  the  accounts  to  be 
correct,  and  not  then  knowing  what  he  had  learned  afterwards,  viz.  that 
♦8751  80me  v^riol  had  been  stowed  *in  an  improper  part  of  the  ship, 
J  he  signed  the  adjustment.  Lord  Eenyon,  G.  J.,  '  When  I  first 
came  into  this  court,  I  was  told  that  an  adjustment  was  conclusive  evi- 
dence against  a  defendant.  My  mind  revolted  at  this  proposition,  and 
I  then  went  to  the  extent,  and  perhaps  I  have  gone  far  enough,  of 
Baying,  that,  if  there  had  been  any  fraud  practised,  or  if  there  had 
been  any  misconception  of  the  law  or  fact  upon  which  the  adjustment 
had  been  made,  the  underwriter  should  not  be  absolutely  concluded  by 
it ;  but,  can  I  say  in  this  case,  that  a  merchant  in  the  city  of  London, 
when  papers  were  laid  before  him,  and  he  had  an  opportunity  of  exa- 
•mining  them,  signed  the  adjustment  inconsiderately.'  And  there  was 
a  verdict  for  the  plaintiff."  After  referring  to  Christian  v.  Coombe,  2 
Esp.  N.  P.  C.  489,  Peake's  Ad.  Gas.  88,  n.,  which  was  to  the  same 
effect,  and  to  Herbert  v.  Champion,  1  Campb.  134,  and  Shepherd  v. 
•Chewter,  1  Campb.  274,  the  learned  author  observes, — "  The  doctrine 
laid  down  by  Lord  Ellenborough,  in  Herbert  v.  Champion,  certainly 
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supports  the  argument  of  Mr.  Campbell  (1  Campb.  274) :  but  the  ex- 
pressions used  by  his  lordship  in  Shepherd  v.  Chewter,  seem  to  re-estab- 
lish the  opinion  delivered  by  Lord  Kenyon  in  Voller  v.  Griffiths  and 
Christian  v.  Coombe.  It  is  to  be  lamented,  that,  on  a  subject  of  so 
much  importance,  hitherto  there  has  not  been  one  solemn  decision,  and 
that  the  law  relating  to  the  operation  and  effect  of  an  adjustment  is 
still  to  be  gleaned  from  the  fluctuating  opinions  of  three  or  four  judges 
sitting  at  nisi  prius."(a)  [Cbesswell,  J. — It  was  very  much  the  habit 
of  the  judges  in  those  days  to  take  upon  themselves  to  decide  upon  the 
effect  of  the  evidence.]  In  Thompson  v.  Redman,  11  M.  &  W.  487,f 
there  was  no  adjustment.  The  point,  however,  was  never  argued. 
♦[Cresswbll,  J. — The  impression  of  the  court  evidently  was  r*o7fi 
against  the  validity  of  the  plea.]  It  was  formerly  considered  ■- 
that  nothing  could  be  made  the  subject  of  a  set-off  for  which  debt  could 
not  be  maintained, — Morley  v.  Inglis,  4  N.  C  58,  5  Scott,  314.  That, 
however,  is  not  the  true  test :  a  demand  may  always  be  made  the  sub- 
ject of  a  set-off,  where  the  intervention  of  a  jury  is  not  required  to 
ascertain  the  amount.  That  was  the  principle  acted  upon  in  Collins  t>. 
Wallis,  11  J.  B.  Moore,  248  (E.  0.  L.  R.  vol.  22),  where  an  affidavit  of 
debt  stating  that  the  plaintiffs  had  furnished  goods  to  the  amount  of 
2000Z.  to  one  N.,  for  whom  the  defendant  undertook  to  be  answerable, 
that  N.  had  since  failed,  and  paid  a  dividend  of  4a.  in  the  pound  only, 
and  that  16002.  remained  due  to  the  plaintiffs,  was  held  sufficient, — the 
court  saying :  "  To  constitute  a  case  of  unliquidated  damages,  the  debt 
must  be  of  such  a  nature  that  its  amount  cannot  be  ascertained  but  by 
the  intervention  of  a  jury.  That  is  not  the  case  here.  The  amount 
due  to  the  plaintiffs  on  the  defendant's  undertaking,  is  as  clearly  as- 
certainable as  if  the  goods  had  been  delivered  to  the  defendant  himself." 
And  in  Crawford  v.  Stirling,  4  Esp.  N.  P.  C.  207,  Lord  Ellenborough 
said, — "  To  make  the  sum  admissible  as  a  set-off,  the  sum  must  be 
settled  in  moneys  numbered."  That  being  the  test,  can  the  court  say, 
that,  where  the  amount  of  a  loss  has  been  settled  and  adjusted  between 
the  parties,  and  endorsed  upon  the  policy,  the  sum  is  not  so  liquidated 
and  ascertained  as  to  render  the  intervention  of  a  jury  unnecessary  ? 
In  truth,  it  is  the  same  as  if  the  amount  had  been  ascertained  in  the 
first  instance,  and  made  part  of  the  original  contract. 

Pollock,  in  reply. — It  is  not  strictly  true  that  the  amount  is  made 
certain  by  the  adjustment :  the  underwriter  may  afterwards  show  that 
he  was  induced  to  assent  to  it  under  a  mistake  either  of  fact  or  law ; 
the  case  *of  an  adjustment  being  an  exception  to  the  general  r*o77 
rule,  (5)  that  a  transaction  cannot  be  reopened  for  a  mistake  of  L 
law :  Christian  v.  Coombe,  2  Esp.  N.  P.  C.  489. 

(a)  It  is  to  be  observed  that  these  two  eases,  of  Voller  v.  Griffiths,  and  Christian  v.  Coombe, 
hare  not  appeared  in  any  edition  of  Selwyn  subsequent  to  the  8th. 

(6)  Ignorantia  facti  excusatj  ignorantia  juris  non  exctuaL"  1  Co.  Rep.  177;  Motley,  264, 
265. 
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Jervis,  0.  J. — I  am  of  opinion  that  the  plea  in  this  case  is  a  bad 
one,  and  that  the  judgment  of  the  court  must  be  for  the  plaintiff.  The 
action  is  upon  a  policy  of  insurance  on  goods,  and  the  plaintiff  seeks  an 
indemnity  for  a  partial  loss ;  to  which  the  defendant  pleads,  that,  before 
action  brought,  the  proportional  sum  which  he  was  liable  to  pay  in 
respect  of  the  loss,  was,  by  agreement  between  the  plaintiff  and  him- 
self, settled  and  adjusted  at  a  certain  sum,  to  wit,  71. 18a.  4d.  per  cent., 
that  the  amount  payable  by  him  to  the  plaintiff  in  respect  of  the  loss 
was  thereby  and  then  liquidated  and  ascertained  to  be  72.  18a.  4d.,  and 
no  more  ;  and  that  the  plaintiff  was  indebted  to  him  in  a  larger  sum  for 
premiums  on  other  policies,  which  debt  he  seeks  to  set  off.  Mr.  Wilde 
admits  the  very  proposition  urged  on  the  other  side.  He  admits  that 
the  adjustment  does  not  of  itself  alter  the  character  of  the  plaintiff's 
remedy,  and  that,  notwithstanding  the  adjustment,  the  plaintiff's  claim 
upon  the  policy  is  still  a  claim  for  unliquidated  damages :  and  he  further 
admits,  that,  if  the  action  had  been  brought  upon  the  policy,  without 
more  appearing  on  the  record  to  fix  and  ascertain  the  amount  of  the 
damages,  it  would  not  have  been  one  in  which  a  set-off  could  be  allowed. 
It  is  conceded,  therefore,  that  to  an  action  upon  a  policy,  for  unliqui- 
dated damages,  there  can  be  no  set-off,  and  that  a  mere  adjustment 
does  not  per  se  render  the  amount  liquidated,  so  as  to  reduce  the  plain- 
tiff's claim  to  an  account  stated.  But  it  is  contended,  that,  admitting 
all  that,  the  rule  as  to  set-off  has  of  late  *years  become  more 
relaxed,  and  that  any  matter  which  gives  rise  to  a  certain  and 
mutual  debt  may  be  the  subject  of  a  set-off;  and  that,  by  this  plea,  the 
debt  here  is  made  certain,  and  consequently,  that,  against  the  debt  so 
made  certain  by  the  plea,  the  defendant  is  at  liberty  to  set  off  a  debt 
due  to  him.  The  question,  therefore,  is,  what  is  the  effect  of  the 
adjustment  ?  It  may  be,  that,  if  the  adjustment  were  an  absolute  and 
definite  arrangement  from  which  neither  party  could  recede,  it  would 
be  one  against  which  a  set-off  might  be  pleaded,  although  the  action 
was  in  point  of  form  an  action  for  unliquidated  damages.  But  upon  that 
it  is  unnecessary  for  us  to  express  any  opinion ;  for,  I  think  the  adjust- 
ment has  not  the  effect  of  ascertaining  and  rendering  liquidated  the 
amount  of  the  plaintiff's  claim,  so  as  to  dispense  with  the  intervention 
of  a  jury ;  but  is  only  a  means  to  enable  the  jury  to  fix  the  amount  for 
which  their  verdict  ought  to  be  given.  It  is  not  an  absolute  and  final 
settlement  which  is  to  be  binding  upon  the  parties.  It  may  or  may  not, 
though  generally  it  will,  be  binding  and  conclusive  on  the  jury,  and  on 
the  parties,  as  to  the  amount.  This  being  the  view  I  take  of  the  case, 
it  is  unnecessary  to  determine  what  would  be  the  effect  of  the  plea,  if 
the  adjustment  were  for  all  purposes  binding  and  conclusive.  The  fact 
of  the  parties  agreeing  to  take  the  damages  at  a  given  sum,  will  not 
alter  the  character  of  the  action  so  as  to  let  in  a  set-off  which  otherwise 
would  be  inadmissible.    We  are  left  entirely  without  any  direct  autho- 
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rity  upon  the  subject.  In  Wienholt  v.  Roberts,  2  Campb.  586,  the 
point  might  have  been  raised,  but  was  not :  Garrow  objected  to  the  set- 
off, not  because  there  was  no  certain  debt,  but  because  there  was  no 
mutuality ;  to  which  it  was  answered,  that  the  defendant  had  a  del  cre- 
dere commission  from  the  insured  for  guaranteeing  the  solvency  of  the 
plaintiff  and  the  other  underwriters,  and  that  the  defendant  had  there- 
fore a  right  to  set  off  *the  loss  against  the  premiums :  and  so  the 
set-off  was  allowed.  So,  in  Gumming  v.  Forester,  1  M.  &  Selw. 
494,  it  was  contended  that  the  losses,  being  total,  were  in  the  nature 
of  liquidated  damages ;  but  the  point  raised  here  was  not  determined : 
neither  was  it  determined  in  Lear  v.  Heath,  5  Taunt.  201  (E.  C.  L.  R. 
vol.  1).  It  was  there  held,  that  a  defendant  cannot  be  holden  to  bail 
in  an  action  on  a  policy  of  insurance,  where  there  has  been  no  adjust- 
ment, because  it  is  an  action  to  recover  unliquidated  damages.  The 
court  do  not  say  that  the  party  might  have  been  held  to  bail  if  there 
had  been  an  adjustment.  Adams  v.  Saunders,  as  reported  in  4  C.  & 
P.  25  (E.  G.  L.  R.  vol.  19),  is  the  only  case  which  has  any  real  bearing 
upon  the  subject.  Lord  Tenterden  there  refused  to  allow  the  plaintiff 
to  show  that  too  small  a  sum  had  been  allowed  in  the  adjustment,  not 
because  the  adjustment  made  the  amount  liquidated  and  settled,  but 
because  it  would  be  unreasonable  to  allow  the  adjustment  to  be  opened, 
without  showing  some  misrepresentation  or  some  mistake.  The  real 
question  there  was,  whether  the  erasure  of  the  name  of  the  underwriter 
was  conclusive  evidence,  not  of  the  adjustment  merely,  but  that  the 
money  had  been  paid.  Lord  Tenterden  held  that  it  was  not.  The 
payment,  however,  was  afterwards  proved,  and  the  defendant  had  a 
verdict.  Upon  the  whole,  therefore,  I  think,  that,  this  action  being 
brought  for  unliquidated  damages,  and  the  adjustment,  being  merely  the 
evidence  of  the  amount  which  the  parties  have  agreed  between  them- 
selves to  be  due,  does  not  make  the  debt  so  ascertained,  and  certain  as 
to  place  it  upon  the  footing  of  a  claim  for  liquidated  damages,  so  as  to 
admit  of  a  set-off  being  pleaded  against  it.  It  is  rather  like  the  case 
of  an  action  upon  an  attorney's  bill  which  has  already  been  taxed :  the 
taxation  is  merely  a  mode  of  ascertaining  and  adjusting  the  amount  of 
the  plaintiff's  claim,  but  is  not  conclusive  and  binding  upon  the  jury. 

♦Cress well,  J. — I  am  of  the  same  opinion.  After  the  r*oon 
manner  in  which  the  Lord  Chief  Justice  has  dealt  with  the  case,  *- 
there  is  little  left  for  me  to  add.  One  would  have  thought  this  a 
matter  of  considerable  importance  to  the  commercial  world :  but,  seeing 
that,  though  the  point  has  several  times  during  a  long  series  of  years 
been  mooted,  it  has  never  been  put  upon  the  record  or  undergone  dis- 
cussion in  banc,  commercial  men  cannot  have  felt  much  interested  in  it. 
This  action  undoubtedly  is  an  action  for  unliquidated  damages.  By 
the  adjustment,  the  parties  have  agreed  that  the  damages  shall  be 
assessed  at  a  certain  sum.    It  may  be  that  this  would  prevent  either 
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from  saying  without  some  substantial  ground  that  the  sum  so  agreed  is 
not  the  proper  measure  of  damages ;  but  still  it  is  only  a  mode  of 
enabling  the  jury  more  easily  to  arrive  at  the  proper  estimate.  Sup- 
pose the  plea  had  gone  further,  and  said  that  the  plaintiff  had  agreed 
to  accept  the  sum  mentioned  in  satisfaction  and  discharge  of  his  claim 
upon  the  policy,  even  that  would  not  have  rendered  this  any  other  than 
an  action  for  unliquidated  damages. 

Talfourd,  J. — I  am  entirely  of  the  same  opinion.  The  adjustment 
undoubtedly  is  strong  evidence  to  determine  the  amount  of  the  plain- 
tiff's claim  upon  the  policy,  but  it  is  not  conclusively  binding  upon  the 
parties.  Practically,  it  may  or  may  not  be  that  the  adjustment  dis- 
penses with  the  decision  of  a  jury  as  to  the  amount  of  the  damages : 
but  still  there  may  be  other  evidence ;  it  may  be  shown  that  there  was 
mistake  or  misrepresentation.  Judgment  for  the  plaintiff. 

No  set-off  is  admissible  in  an  action  on  an  able  to  the  assured,  on  the  adjustment  of  the 

open  policy  of  insurance,  although  the  demand  general  average,  after  a  partial  loss,  it  was  held, 

be  for  a  total  loss,  as  the  damages  are  uncertain  that  the  insurers  could  not  set  off  promissory 

and  unliquidated :  Gordon  v.  Bowne,  2  Johns,  notes  due  to  them  from  the  assured  although 

150 ;  Contra,  Baltimore  Ins.  Co.  v.  M'Faden,  4  they  had  assented  to  the  amount  to  be  paid  by 

liar.  &  J.  77.  them  on  the  policy,  provided  such  set-off  would 

In  a  suit  upon  a  marine  policy  to  recover  be  permitted:  Diehl  v.  General  Mutual  Ins. 

from  the  insurers  their  contributory  share  pay-  Co.,  1  Sandf.  Sup.  C.  Rep.  257. 
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Where  two  or  more  who  are  jointly  interested  in  a  chattel,  deposit  it  with  a  stranger,  a  demand 
by  one  tit  his  awn  name  only,  and  not  on  behalf  of  all,  will  not  entitle  sueh  one  to  wiwtaiw 
detinue  for  it 

Detinue.  The  declaration  stated  that  the  defendant  detained  from 
the  plaintiff  certain  books,  papers,  and  documents  of  the  plaintiff,  that 
is  to  say,  a  purser's  cost-book,  a  merchant's  ledger,  an  invoice-ledger, 
divers  merchants'  accounts,  vouchers  for  payments  to  merchants,  a 
banker's-book,  accounts  of  debts,  lists  of  shareholders  in  the  Bwlch 
Consolidated  Mining  Company,  copies  of  resolutions  of  the  meetings  of 
the  company  or  of  the  directors,  and  divers  other  books,  papers,  and 
documents  relating  to  the  affairs  of  the  company;  and /the  plaintiff 
claimed  a  return  of  the  said  books,  papers,  and  documents,  or  their 
value,  and  500Z.  for  their  detention. 

Pleas, — first,  non  detinet. 

Secondly,  that  the  books,  papers,  and  documents  in  the  declaration 
mentioned,  were  not  the  plaintiff's  property. 

Thirdly,  that  the  books,  papers,  and  documents^  in  the  declaration 
mentioned,  were  delivered  to  the  defendant,  an  accountant,  for  the  pur- 
pose of  work  being  done  by  the  defendant  as  accountant  upon  and  in 
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relation  thereto,  to  wit,  for  the  purpose  of  his  drawing  up  a  report,  and 
that  he  did  certain  work,  and  was  ready  to  complete  the  report,  but 
was  hindered  by  the  plaintiff's  withdrawing  from  him  certain  other 
documents,  and  that  a  certain  sum  was  due  to  him  for  the  work  so  done, 
for  which  he  claimed  a  lien  by  the  custom  of  accountants. 

Fourthly,  that  the  said  books,  papers,  and  documents  in  the  declara- 
tion mentioned,  together  with  certain  other  books,  papers,  and  docu- 
ments, were  delivered  to  *the  defendant  by  certain  persons  r*ooo 
entitled  jointly  with  the  plaintiff  to  the  property  therein,  for  a  *- 
special  purpose,  to  wit,  for  the  purpose  that  the  defendant,  by  the 
retainer  of  the  said  persons,  should  examine  into  them,  and  make  a 
statement  and  report  on  the  state  of  the  accounts,  &c. ;  that  the  defend- 
ant commenced  the  examination  of  the  said  books,  papers,  and  docu- 
ments, and  was  ready  to  complete  the  same,  but  was  hindered  and 
prevented  from  so  doing  by  reason  of  the  plaintiff's  having  withdrawn 
from  him  the  said  other  books,  papers,  and  documents ;  that,  by  reason 
of  the  premises,  the  said  purpose  was  not  yet  completed ;  and  that  the 
defendant  detained  the  said  books,  papers,  and  documents  in  the  decla- 
ration mentioned,  for  the  purpose  of  completing  the  said  statement  and 
report. 

Fifthly,  that  the  books,  papers,  and  documents  were  delivered  to  the 
defendant  by  certain  persons,  entitled  to  the  property  in  and  possession 
of  the  same  jointly  with  the  plaintiff,  and  that  the  said  persons  had 
never  required  or  demanded  of  the  defendant  that  he  should  re-deliver 
the  same  to  them  or  to  any  other  person,  and  that  the  defendant  always 
held,  and  continued  to  hold,  the  said  books,  papers,  and  documents,  by 
and  with  the  consent  and  license  of  the  persons  so  jointly  interested 
with  the  plaintiff  as  aforesaid. 

Upon  these  pleas  issues  were  joined. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  in  London 
after  the  last  term.  It  appeared,  that  the  plaintiff  was  the  purser  of 
a  mine  in  Wales,  which  was  worked  by  an  unincorporated  company 
called  The  Bwlch  Consolidated  Mining  Company,  upon  the  cost-book 
principle ;  that  the  plaintiff  was  also  one  of  the  adventurers ;  that  his 
duty  as  purser  was,  to  keep  the  accounts  of  the  mine,  to  sell  the  ore 
and  receive  the  price,  to  draw  and  accept  bills  on  behalf  of  the  concern, 
♦and  to  pay  wages  and  tradesmen's  bills,  &c,  keeping  the  r*ooo 
receipts  and  vouchers  until  he  passed  his  accounts.  L 

The  affairs  of  the  company  having  got  into  some  disorder,  at  a  meet- 
ing of  the  adventurers  held  on  the  27th  of  June,  1851,  at  which  the 
plaintiff  was  present,  the  following  resolution  was  come  to : — 

"  Bwlch  Consolidated  Mining  Company. 

"  At  an  adjourned  meeting  of  the  shareholders,  held  at  the  office, 
Cornhill,  this  27th  day  of  June,  1851, — Resolved,  that,  in  accordance 
with  the  recommendation  of  the  committee  of  investigation,  Mr.  Ernest, 
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of  Cheapside,  be  requested  to  examine  the  accounts,  and  to  prepare  a 
balance-sheet,  and  that  all  books  and  necessary  documents  be  forthwith 
transmitted  to  him  by  Mr.  Smith,  Mr.  Atwood,  and  Captain  Francis." 

In  pursuance  of  this  resolution,  Mr.  Smith,  who  was  the  secretary 
of  the  company,  handed  over  to  the  defendant  the  cost-book  and  cer- 
tain papers  which  were  in  his  possession ;  and  on  the  12th  of  July, 
1851,  the  defendant  addressed  a  letter  to  the  plaintiff,  as  follows : — 

"29  Cheapside,  12th  July,  1851. 

"Sir, — You  are  doubtless  aware  that  the  accounts  of  the  Bwlch 
Mines  have  teen  referred  to  me  for  an  investigation,  which  I  have  com- 
menced. I  find  that  I  cannot  complete  it  without  further  books  and 
papers,  which  I  understand  are  with  you  or  the  captain  of  the  mine. 
Mr.  T.  H.  Smith  particularly  mentions  your  having  the  banker's 
pass-book,  the  invoice-books,  and  merchant's  ledger.  I  should  feel 
obliged  by  your  forwarding  to  me  here  such  as  you  have  or  can  obtain, 
including  the  vouchers,  as  early  as  possible. 

«Henry  Ernest." 

The  plaintiff  accordingly  forwarded  to  the  defendant,  as  requested, 
the  several  books  and  documents  mentioned  in  the  demand  hereinafter 
set  forth. 

*8841      Before  th*  defendant  had  finished  his  examination,  *and  made 
J  his  report,  viz.,  on  the  13th  of  December,  1852,  the  plaintiff 
caused  the  defendant  to  be  served  with  a  demand  in  writing,  as  fol- 
lows : — 

"Take  notice,  that  I,  the  undersigned  John  Jones  Atwood,  purser, 
and  one  of  the  partners  or  shareholders  in  the  Bwlch  Consolidated 
Mining  Company,  do  hereby  demand  and  require  that  you,  Mr.  H. 
Ernest,  deliver  up  to  Mr.  John  Daniel  Clarke,  who  is  the  bearer  hereof, 
the  following  books,  papers,  and  documents,  relating  to  the  said  Bwlch 
Consolidated  Mining  Company,  that  is  to  say,  the  purser's  cost-book, 
merchant's  ledger,  invoice  ledger,  merchant's  accounts,  vouchers  for 
payments  to  merchants,  banker's  book,  accounts  of  debts  paid  and 
owing,  lists  of  shareholders,  copies  of  resolutions  of  meetings,  and  all 
other  books,  books  of  account,  documents,  letters,  papers,  and  writings 
whatsoever  in  your  possession  or  within  your  control,  in  anywise  relating 
to  the  affairs  of  the  said  company." 

The  lien  set  up  by  the  third  plea  was  abandoned  at  the  triaL(a)  But 
it  was  contended,  on  the  part  of  the  defendant,  that  the  books  and 
documents  having  been  delivered  to  the  defendant  by  all  the  parties 
who  were  jointly  interested  in  them,  one  could  not  make  him  a  wrong- 
doer by  a  demand  of  them  in  his  own  name  only ;  and  that  this  defence 
was  available  under  either  or  all  of  the  other  pleas. 

His  lordship  directed  a  verdict  to  be  entered  for  the  plaintiff  on  all 
the  issues,  damages  5002.,  subject  to  be  reduced  to  1«.  upon  delivery  to 

(a)  See  Steadman  v.  Hockley,  15  M.  A  W.  553. f 
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the  plaintiff  of  the  books,  4c,  in  respect  of  which  the  action  was 
brought;  leave  being  reserved  to  the  defendant  to  move  to  enter  a  non- 
suit, or  a  verdict  for  him  on  the  first,  second,  fourth,  and  fifth  pleas,  or 
either  of  them,  as  the  court  should  think  fit. 

*  Willes,  on  a  former  day  in  this  term,  obtained  a  rule  nisi 
accordingly. 

Aspland  now  showed  cause. — The  first  and  second  pleas  are  clearly 
no  answer  to  the  action :  non  detinet  puts  in  issue  merely  the  fact  of 
the  detention ;  any  defence  on  the  ground  of  community  of  interest,  or 
lien,  must  be  specially  pleaded :  Broadbent  v.  Ledward,  11  Ad.  &  £. 
209  (E.  C.  L.  B.  vol.  89),  3  P.  &  D.  45;  Mason  v.  Farnell,  12  M.  & 
W.  674. f  Besides,  here,  a  wrongful  detention  was  proved, — a  deten- 
tion under  an  unfounded  claim  of  lien.  The  fourth  plea  is  clearly  a 
bad  one,  and  therefore  the  defendant  could  only  be  entitled  to  a  verdict 
upon  it,  provided  it  was  proved  in  its  entirety.  It  states  a  delivery  of 
the  books,  papers,  and  documents  to  the  defendant  by  certain  persons 
entitled  jointly  with  the  plaintiff  to  the  property  therein,  not  a  joint 
delivery  by  the  plaintiff  and  those  persons.  If  one  joint-tenant  has 
not  the  right  to  deliver  the  chattels  without  the  consent  of  the  others, 
the  plea  is  bad ;  and,  if  he  has,  the  plea  is  no  answer,  because  in  that 
case  he  would  have  a  right  to  demand  them  back.  The  allegation  that 
the  books,  &c,  were  delivered  to  the  defendant  by  the  plaintiff  and  the 
other  persons,  was  not  proved.  When  they  were  delivered  by  the 
plaintiff,  they  were  in  point  of  law  delivered,  by  all  the  persons  who 
were  jointly  interested  in  them.  Neither  was  there  any  evidence  that 
the  defendant  was  prevented  from  proceeding  with  the  work,  by  the 
plaintiff's  withdrawing  certain  accounts  from  him.  The  same  remarks 
apply  to  the  fifth  plea.  That  plea  admits  the  delivery  by  the  plaintiff, 
and  does  not  avoid  it :  it  sets  up  the  very  thing  upon  which  the  action 
is  founded,  viz.,  that  any  one  of  the  joint-tenants  has  a  right  to  deal 
with  the  property.  The  material  part  of  the  plea  is,  that  the  defendant 
holds  the  books,  &c,  by  and  with  the  consent  and  license  of  the  persons 
so  jointly  "interested  with  the  plaintiff  as  aforesaid.  There  was  r*og* 
no  evidence  to  prove  that.  [Maulb,  J. — The  plea  in  effect  says,  *- 
the  books  and  papers  were  delivered  to  me  by  certain  persons  jointly 
entitled  with  you,  with  or  without  your  concurrence ;  and  they  acquiesce 
in  my  detaining  them.  If  the  plea  had  said,  they  authorize  me  to 
detain  them,  it  would,  I  think,  be  a  good  plea.  It  would  be  like  one 
joint-tenant  bringing  detinue  against  another.  There  is  a  distinction 
between  a  permission  and  an  authority.  The  man  who,  pointing  to 
certain  ducks  in  a  pond,  asked  a  bystander  what  he  should  give  him  for 
a  shot  at  them,  and  was  answered  "half-a-crown,"  received  permission 
to  shoot,  but  no  authority.  Will  it  be  contended  on  the  other  side  that 
a  license  is  an  authority  ?  Willes. — If  a  man  licenses  me  to  go  over 
his  land,  his  co-tenant  cannot  bring  trespass  against  me.]    Possibly  it 
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may  be  contended  that  the  defendant  had  a  right  to  hold  the  books  and 
documents  until  the  work  was  done.  That,  however,  is  inconsistent 
with  Lilley  v.  Barnsley,  1  Oar.  &  K.  844  (E.  0.  L.  R*  vol.  47),  where 
it  was  ruled  by  Rolfe,  B.,  that,  if  A.  deliver  a  chattel  to  B.  under  a 
contract  by  the  latter  to  perform  certain  work  thereon  at  a  fixed  price, 
and,  before  such  work  is  completed,  A.  countermand  the  order,  and 
demand  the  chattel  from  B.,  at  the  same  time  tendering  a  sum  sufficient 
to  pay  for  the  work  actually  done,  he  will  be  entitled  to  maintain  trover 
therefor,  without  tendering  the  contract  price.  The  defendant  having 
received  the  books  from  the  plaintiff,  he  was  estopped  from  saying  that 
the  plaintiff  was  not  entitled  to  have  them  redelivered  to  him.  As 
purser,  the  plaintiff  had  a  special  property  in  these  books  and  docu- 
ments :  and  some  of  them  were  especially  belonging  to  him,  and  essential 
to  the  passing  of  his  accounts. 

Willes,  in  support  of  the  rule. — The  fifth  plea, — which  is  the  material 

♦8871  one' — *8  a  Per^ec^y  &00&  P*ea :  *ke  only  ^question  is  whether  it 
-*  is  proved  in  point  of  fact.  It  amounts  to  this,  that  the  posses- 
sion of  the  defendant  was  assented  to  and  licensed  by  one  who  was  a 
f  joint-tenant  of  the  chattels  in  question  with  the  plaintiff.  The  license 
of  a  joint-tenant,  whether  of  land  or  of  chattels,  is  sufficient  to  justify 
the  licensee  to  do  any  act  therewith  which  might  lawfully  be  done  by  the 
licensor  himself.  Thus,  in  Donaldson  v.  Williams,  1  C.  &  M.  845,  f  it 
was  held  that  one  of  two  partners,  joint-tenants  of  a  house  where  their 
joint  business  is  carried  on,  has  a  right  to  authorize  a  weekly  servant  to 
remain  in  the  house,  though  the  other  partner  has  regularly  given  him  a 
week's  notice  to  leave  the  same.  [Jkrvis,  C.  J. — Does  a  delivery  by 
A.  prove  a  delivery  by  A.  and  B  ?]  The  only  difficulty  arises  from  the 
absence  of  the  repetition  of  the  words  "jointly  with  the  plaintiff.9' 
[Maule,  J. — A  license  is  not  compulsory  on  the  licensee :  but,  where 
the  license  is  exercised,  does  it  not  become  something  more  than  a  mere 
license  ?]  The  case  of  the  ducks,  put  by  Mr.  Justice  Maule,  is  disposed 
of  by  Newman  v.  Zachary,  Alleyn,  8.  "Action  sur  le  case.  The 
plaintiff  declares  that  the  defendant  was  his  shepherd,  and  that  two  of 
his  sheep  did  estray,  one  of  which  being  found  again,  the  defendant 
affirmed  to  be  the  plaintiff's,  whereupon  the  plaintiff  paid  for  the  feed- 
ing of  it,  and  caused  it  to  be  shorn,  and  marked  with  his  own  mark ;  and 
yet  afterwards  the  defendant  malitiose  machinans  to  disgrace  the  plain- 
tiff, and  knowing  the  said  sheep  to  be  the  plaintiff's,  falso  et  fraudulenter 
affirmavit  to  the  bailiff  of  the  manor  that  had  waifs  and  strays  belonging 
to  it,  that  the  said  sheep  was  an  estray;  whereupon  the  bailiff  seized  it, 
to  his  damage,  &c.  And,  after  a  verdict  for  the  plaintiff,  Latch  moved 
that  there  was  no  cause  of  action,  for  there  is  no  breach  of  trust  in  the 
defendant  as  shepherd ;  and  his  words  cannot  endamage  the  plaintiff,  for, 
*8ftftl  ^e  8^a^  ^ave  ^s  reme<ty  against  the  bailiff  of  the  manor  that 
■■  *seized  the  sheep  wrongfully.     But  it  was  adjudged  that  the 
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action  would  lie,  because  the  defendant,  by  his  false  practice,  hath  created 
a  trouble,  disgrace,  and  damage  to  the  plaintiff;  and  though  the  plaintiff 
have  cause  of  action  against  the  bailiff,  yet  this  will  not  take  off  his 
action  against  the  defendant  in  respect  of  the  trouble  and  charge  which 
he  must  undergo  in  the  recovery  against  the  bailiff.  And  Hales  said, 
that,  if  one  slander  my  title,  whereby  I  am  wrongfully  disturbed  in  my 
possession,  though  I  have  remedy  against  the  trespassers,  I  shall  have 
an  action  against  him  that  caused  the  disturbance."  So,  the  man  who 
took  the  half-crown  for  the  shot  would  be  liable  to  the  owner  of  the 
ducks  for  the  injury  occasioned  by  his  assuming  to  have  power  to  license 
or  permit  the  trespass.  [Jervts,  C.  J. — If  one  joint-tenant  may  grant 
a  license,  may  not  another  revoke  it  ?]  Not  for  his  co-tenant ;  and 
certainly  not,  where  it  has  been  acted  on :  if  he  might,  the  matter  should 
come  by  way  of  replication.  The  license  or  consent  here  given  by  the 
resolution  of  the  27th  of  June,  1851,  continued  operative  down  to  the 
time  of  the  trial.  The  authority  was,  to  hold  the  books,  papers,  and 
documents  until  the  work  was  done :  and  it  appeared,  that,  without  any 
default  in  the  defendant,  the  work  had  not  been  completed.  There  was 
no  evidence  that  any  of  the  other  persons  jointly  interested  with  the 
plaintiff,  intended  the  authority  to  be  revoked.  The  only  question  is, 
whether  proving  that  certain  persons  who  were  interested  jointly  with  the 
plaintiff,  jointly  with  the  plaintiff  delivered  the  books  and  papers  to  the 
defendant,  proves  the  plea.  One  of  several  joint-tenants  may  authorize 
a  dealing  with  the  joint  property,  but  all  must  join  in  an  action  for  an 
injury  to  it, — as  all  who  are  jointly  interested  in  a  covenant  must  sue 
for  a  breach  of  it,  though  a  release  by  one  is  sufficient.  So,  a  bailment 
by  one  is  proved  by  showing  a  bailment  by  him  jointly  with  his  com- 
panions. And  see  Wallace  v.  *Kelsall,  7  M.  t  W.  264,  f  and  r*gog 
Prior  v.  Hambrow,  8  M.  &  W.  878.  f  [Aspland  referred  to  *■ 
Jones  v.  Smith,  1  Exch.  881.f] 

Maule,  J. — It  appears  to  me  that  the  rule  ought  to  be  made  absolute 
to  enter  a  verdict  for  the  defendant  on  the  fifth  issue.  That  plea,  as  it 
seems  to  me,  is  a  good  plea,  and  was  substantially  proved.  The  defence 
it  sets  up  is  this,  that  the  books,  papers,  and  documents  sought  to  be 
recovered  in  this  action  were  delivered  to  the  defendant  by  certain 
persons  entitled  to  the  property  in  and  possession  of  them  jointly  with 
the  plaintiff,  and  that  he  detains  them  with  the  consent  and  license  of  the 
persons  so  jointly  interested  with  the  plaintiff.  The  defendant  neither 
affirms  nor  denies  that  the  plaintiff  delivered  the  books,  &c,  to  him ; 
what  he  alleges,  is,  that  the  other  owners  delivered,  and  that  he  detains 
them  by  their  authority,  with  their  license  and  assent.  Now,  where 
several  joint-owners  of  a  chattel  deliver  it  to  a  third  person,  he  may 
detain  it  until  all  the  joint-owners  require  him  to  return  it.  If  some  of 
them  ask  him  to  return  it,  and  others  desire  him  to  keep  it,  the  bailee  is 
not  liable  to  an  action  at  the  suit  of  those  who  so  ask  for  a  return.     If 
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that  were  not  so,  each  might  have  an  action,  and  so  the  bailee  might  be 
harassed  with  as  many  actions  as  there  were  joint-owners.  It  seems  to 
me  to  be  perfectly  clear,  that,  if  two  joint-owners  of  a  chattel  concur  in 
depositing  it  with  a  third  person,  one  alone  cannot  by  demanding  it 
entitle  himself  to  bring  detinue  for  it.  That  is,  in  substance,  the  defence 
which  the  fifth  plea  sets  up.  If  the  defendant  chooses  to  keep  the  books 
and  papers  in  pursuance  of  the  license  so  given  to  him  by  the  plaintiff's 
co-owners,  it  confers  upon  him  an  authority  to  detain  them,  and  no  action 
lies  against  him  for  so  doing.  For  these  reasons,  I  think  the  plea  sets 
up  a  good  defence,  and  that  it  was  in  substance  proved.  An  attempt 
♦8901  wa8  ma^e  *to  <^raw  a  distinction  between  some  of  the  documents 
~J  and  the  others,  in  respect  of  the  position  in  which  the  plaintiff 
stood  as  purser  of  the  mine,  and  having  occasion  to  keep  them,  to  the 
exclusion  of  the  other  adventurers,  at  all  events  until  he  had  passed  his 
accounts.  It  cannot  be  denied  that  there  might  have  been  an  agreement 
that  one  of  the  joint-owners  of  the  chattels  in  question  might  be  entitled 
to  the  sole  possession  of  it  for  a  certain  time  or  for  a  certain  purpose. 
But  no  such  agreement  was  proved  here.  The  mere  fact  of  Atwood, 
who  was  the  purser  of  the  mine,  having  on  former  occasions  retained  the 
custody  of  certain  of  the  vouchers  and  documents  until  his  accounts  had 
been  passed,  does  not  amount  to  such  evidence  as  will  take  this  out  of 
the  ordinary  case  of  a  joint-ownership  of  property  of  which  one  of  the 
joint-owners  happens  to  have  the  custody.  To  some  extent,  no  doubt, 
these  docuinents  might  be  called  the  plaintiff's  vouchers ;  but  the  main 
and  principal  object  of  them  was,  to  vouch  for  the  company  against 
persons  with  whom  they  had  had  dealings.  That  being  all  the  evidence 
as  to  these  documents,  I  do  not  think  the  special  right  suggested  could 
be  found.  The  case,  therefore,  resolves  itself  into  the  simple  case  of 
several  joint-owners  of  a  chattel  handing  it  over  to  a  third  person,  and 
not  agreeing  to  recall  it,  and  one  of  them  desiring  to  have  it  given  back 
into  his  exclusive  custody,  the  others  not  concurring  in  that  desire,  but 
being  willing  that  it  shall  still  remain  in  the  custody  of  such  third  person. 
That,  I  think,  constitutes  a  sufficient  defence,  and  that  is  what  the  plea 
states,  and  what  was  proved.  I  therefore  think  the  rule  must  be  made 
absolute  in  the  way  I  have  already  stated. 

Crbsswbll,  J. — I  am  of  the  same  opinion*  According  to  the  arrange- 
ment made  at  the  trial,  I  think  we  are  bound  to  make  the  rule  absolute. 
*8Q11  **  aPPears  th&t  *^e  book8?  papers,  and  documents  which  the 
-*  plaintiff  seeks  by  this  action  to  recover,  were  put  into  the  hands 
of  the  defendant  by  the  concurring  will  of  all  the  joint-owners,  and  that 
the  license  or  authority  to  hold  them  which  was  so  conferred  upon  the 
defendant,  has  never  been  withdrawn.  There  was  no  evidence  to  show 
that  the  plaintiff  had  any  authority  to  demand  them  back  on  behalf  of 
all  the  parties  interested:  indeed,  he  did  not  affect  to  do  so.  The  plea 
is  a  good  plea,  and  the  defence  proved.    An  attempt  was  made,  upon 
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the  argument  of  the  rule,  to  distinguish  some  of  the  documents  from  the 
others,  on  the  ground  that  the  plaintiff,  by  reason  of  his  position  as 
purser  of  the  mine,  had  a  special  right  to  their  custody  until  his  accounts 
were  passed.  But  I  do  not  perceive  that  any  such  distinction  was  urged 
at  the  trial :  and  the  understanding  upon  which  the  leave  to  move  was 
reserved,  was,  that  a  verdict  should  be  entered  for  the  plaintiff,  if  the 
court  should  think  that  either  of  the  pleas  was  proved.  I  think  the  fifth 
plea  is  proved  affirmatively:  it  was  proved  that  the  documents  were 
delivered  to  the  defendant  by  all  the  joint-owners,  with  authority  to  him 
to  hold  them,  and  that  that  authority  has  never  been  withdrawn.  There 
was  I  think,  some  evidence, — and  in  this  I  differ  in  a  slight  degree  with 
my  Brother  Maule, — from  which  the  jury  might  have  been  warranted  in 
inferring  that  the  plaintiff,  in  his  character  of  purser,  should  have  the 
sole  custody  of  the  vouchers  for  payments  until  his  accounts  were  passed : 
but  I  do  not  think  the  fact  was  so  established  that  we  can  deal  with  it 
as  a  fact  proved.  Upon  the  whole,  I  agree  that  the  defendant  is  entitled 
to  a  verdict  on  the  fifth  issue. 

Talfourd,  J. — I  am  entirely  of  the  same  opinion.  I  think  the  fifth 
plea  discloses  a  substantial  answer  to  the  action,  and  that  it  was  sub- 
stantially proved.  It  was  *shown  that  the  books  and  other  i-*oqo 
documents  sought  to  be  recovered  had  been  deposited  with  the  *- 
defendant  by  or  with  the  assent  of  all  the  joint-owners,  and  that  his 
authority  to  retain  them  has  never  been  recalled.  I  also  agree  that  the 
attempt  to  distinguish  some  of  the  articles  from  the  others  has  not  been 
successful. 

Jervis,  C.  J. — I  concur  with  my  learned  Brothers  in  thinking  that 
the  rule  should  be  absolute  to  enter  a  verdict  for  the  defendant  on  the 
fifth  issue.  Rule  absolute  accordingly. 

Detinue  will  not  lie  except  by  a  person  hay-  Bell  v.  Hogan,  1  Stewart,  536 ;  Miller  v.  Eat- 
ing the  entire  interest  in  the  chattel  sued  for :    man,  11  Alabama,  609. 


TOWNE  v.  D'HEINRICH.    May  28. 

In  an  action  for  use  and  occupation,  the  nndersheriff  told  the  jury  that  "  a  constructive  occu- 
pation" was  sufficient  to  entitle  the  plaintiff  to  recover,  without  telling  them  what  was  a  con- 
structive occupation : — Held,  a  misdirection. 

This  was  an  action  for  use  and  occupation,  tried  before  the  under- 
sheriff  of  Middlesex  on  the  28th  of  April,  1853. 

On  the  part  of  the  plaintiff,  it  was  proved,  that,  on  the  24th  of  Sep- 
tember, 1852,  the  defendant  hired  of  the  plaintiff  a  house  and  premises 
in  Woburn  Place,  under  the  following  written  agreement : — 

"  Memorandum  of  agreement  made  and  entered  into  the  24th  of  Sep- 
tember, 1852,  between  Josiah  Towne,  of,  &c,  of  the  one  part,  and 
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Georgians  D'Heinrich,  of,  Ac,  of  the  other  part :  Whereby  the  said 
Josiah  Towne  agrees  to  let,  and  the  said  Georgiana  D'Heinrich  agrees 
to  take,  the  house  and  premises,  with  the  appurtenances  thereunto  be- 
longing, situate  and  being  No.  12  a.  Upper  Woburn  Place,  in  the  parish 
of  St.  Pancras,  in  the  county  of  Middlesex,  for  the  term  of  three  years 
from  the  29th  day  of  September,  1852,  at  the  rent  or  sum  of  751.  per 
annum,  clear  of  all  deductions  whatsoever,  and  *payable  quar- 
terly, on  the  usual  and  customary  quarter-days, — the  first  quar- 
ter to  become  due  and  payable  on  the  25th  day  of  December,  1852. 
The  said  Georgiana  D'Heinrich  agrees  to  pay  the  said  rent  as  the  same 
shall  become  due,  together  with  all  rates,  taxes,  and  assessments,  whe- 
ther parliamentary,  parochial,  or  otherwise  (save  and  except  the  land- 
tax  and  landlord's  property-tax),  and  also  to  keep  the  said  premises  in 
good  ai)d  tenantable  condition,  and  to  deliver  up  the  same  at  the  end 
of  the  term,  together  with  the  several  fixtures  as  per  schedule  thereof 
(which  said  fixtures  the  said  Georgiana  D'Heinrich  is  to  have  the  use  of.) 
The  said  Georgiana  D'Heinrich  also  agrees  not  to  underlet  the  said 
premises,  nor  to  do  any  act,  matter,  or  thing  that  may  be  in  any  wise 
contrary  to  the  covenants  contained  in  the  lease  under  which  the  said 
premises  are  held.  And  it  is  also  agreed  by  and  between  the  said  par- 
ties hereto,  that,  should  the  said  rent,  or  any  part  thereof,  remain 
unpaid  by  the  space  of  twenty-one  days  next  after  the  same  shall  have 
become  due  and  demanded,  or  on  the  breach  or  non-performance  or  non- 
observance  of  any  of  the  covenants  herein  mentioned  or  alluded  to  in 
the  lease  under  which  the  premises  are  held,  then  and  in  that  case  it 
shall  be  lawful  for  the  said  Josiah  Towne  into  and  upon  the  said  pre- 
mises, or  any  part  thereof  in  the  name  of  the  whole,  to  re-enter,  re- 
possess, and  enjoy,  and  utterly  to  eject  and  put  out  the  said  Georgiana 
D'Heinrich,  anything  herein  contained  to  the  contrary  in  anywise  not- 
withstanding." 

At  the  time  of  the  letting,  it  was  agreed  between  the  defendant  and 
the  plaintiff's  agents,  that,  previously  to  the  defendant's  taking  posses- 
sion, certain  repairs  should  be  done.  The  repairs  were  done,  and  the 
key  left  with  the  agents  at  her  disposal,  but  the  defendant  never  took 
possession. 

The  defendant  stated  that  she  signed  the  agreement  *upon  the 
express  understanding  that  the  repairs  were  to  be  done,  and  she 
was  to  have  possession  of  the  premises  before  the  quarter-day. 

The  undersheriff  told  the  jury,  that,  if  they  believed  the  evidence  of 
the  defendant,  she  was  entitled  to  a  verdict ;  a*d,  after  reading  over 
the  evidence,  he  said,  that,  to  entitle  the  plaintifNto  recover,  it  was  not 
absolutely  necessary  that  the  defendant  should  have  actually  occupied 
the  premises,  but  that  a  "  constructive  occupation"  was  enough. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  182.  15*. 
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Stammers,  in  the  last  term,  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  misdirection. 

Quain  now  showed  cause. — The  sheriff's  notes  do  not  disclose  all 
the  evidence  given  at  the  trial:  the  plaintiff's  affidavit  supplies  the 
defect.  [Cresswkll,  J. — Can  we  take  affidavits  of  evidence  other  than 
that  which  appears  upon  the  undersheriff's  notes?]  Such  affidavits 
were  held  admissible,  in  Lilley  v.  Johnson,  2  M.  &  W.  386.  f  (a)  [Jbb- 
vis,  C.  J. — It  is  immaterial  what  the  evidence  was.  What  we  /have  to 
deal  with  is,  the  "misdirection.  Did  the  undersheriff  explain  to  r*oqc 
the  jury  what  was  a  « constructive  occupation?"]  He  left  the  *■ 
case  to  the  jury  upon  the  whole  of  the  evidence :  and  Smith  t>.  Twoart, 
2  M.  &  G.  841  (E.  C.  L.  R.  vol.  40),  8  Scott  N.  R.  172,  shows  that  the 
evidence  justified  the  verdict.  Erskine,  J.,  there  says :  "  When  a  party 
takes  premises,  and  has  an  opportunity  to  occupy,  the  mere  fact  that  he 
does  not  occupy  them  does  not  deprive  the  landlord  of  his  remedy  by 
this  form  of  action."  [Maule,  J. — There  was  some  evidence  of  occu- 
pation there :  the  defendant  obtained  the  key  for  the  purpose  of  letting 
in  a  person  to  clean  the  house ;  and  he  paid  for  certain  paper  with 
which  one  of  the  rooms  was  decorated.  He  would  have  been  a  tres- 
passer, if  he  had  no  right  to  take  possession.]  Lowe  v.  Boss,  5  Ezch. 
553, f  shows,  that,  where  there  is  a  present  demise,  an  entry  is  all  that 
is  required  to  enable  the  lessor  to  maintain  an  action  for  use  and  occu- 
pation. [Jbbvis,  C.  J. — What  evidence  was  there  of  entry  here? 
Maule,  J. — That  case  is  an  authority  to  show  that  use  and  occupation 
will  not  lie  under  the  statute  11  6.  2,  c.  19,  s.  14,  where  there  has  not 
been  an  actual  entry  by  the  lessee.  The  court  do  not  say  that  use  and 
occupation  mil  lie  in  all  cases  where  there  has  been  a  sufficient  entry  to 
vest  an  estate.]  In  the  report  of  that  case  in  19  Law  Journ.,  N.  S. 
Exch.  818,  Parke,  B.,  is  represented  to  have  said, — "  The  objection  is, 
that,  until  entry,  the  matter  rests  in  contract."  [Maule,  J. — My 
Brother  Parke  is  there  speaking  of  entry  at  common  law.  Use  and 
occupation  arises  on  the  statute,  not  looking  at  the  title  to  the  land.] 
Debt  for  use  and  occupation,  which  this  is,  lies  at  common  law,  and 
independently  of  the  statute :  Gibson  ti.  Kirk,  1  Q.  B.  850  (E.  C.  L. 
R.  vol.  41),  1  Gale  &  D.  252.  [Maule,  J. — There  may  be  an  estate 
vested,  without  use  and  occupation  being  maintainable  at  all.]  This  is 
not  the  case  of  a  demise  under  seal.    No  entry  was  necessary.     The 

(a)  Lilley  v.  Johnson  is  clearly  wrong.  No  affidavit  was  there  used  on  moving  for  the  rale, 
except  the  mere  affidavit  verifying  the  undersheriff's  notes,  as  required  by  the  rule  of  Easter 
Term,  1834, — 4  M.  A  Scott,  484  (K  C.  L  R.  vol.  30).  In  the  subsequent  case  of  Coles  v.  Bui. 
man,  6  C.  B.  184  (E.  €.  L.  R.  voL  60),  this  court  refused  to  allow  an  affidavit  to  be  used  to 
supply  a  defect  in  tho  secondary's  note,  no  affidavit  other  than  the  affidavit  required  by  the  rule 
of  court  having  been  used  on  the  motion. 

The  practice  is,  to  allow  affidavits  to  be  used  (or  to  reoeive  statements  of  counsel,  if  counsel 
were  present  at  the  trial),  to  show  what  tho  direction  was,  but  not  to  vary  the  undersheriff's 
statement  of  the  evidence,  unless  the  motion  is  founded  upon  affidavits  other  than  the  formal 
affidavit  before  mentioned. 
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*8QrTl  question  **>  whether,  the  key  being  at  the  disposal  of  the  *defend- 
*  ant,  she  had  not  that  sort  of  constructive  occupation  which  will 
enable  the  plaintiff  to  maintain  the  action.  [Jervis,  C.  J. — The  under- 
sheriff,  in  truth,  did  not  leave  the  case  to  the  jury  at  all.  He  did  not 
explain  what  was  meant  by  a  "constructive  occupation."]  Assuming 
that  the  direction  of  the  undersheriff  was  not  strictly  accurate,  the 
court  will  not  send  the  case  down  to  a  new  trial,  if  they  can  see  that 
substantial  justice  has  been  done :  Moore  t>.  Tuckwell,  1  C.  B.  609  (E. 
C.  L.  R.  vol.  50).  [Jervis,  G.  J. — In  that  case,  the  direction  was  as 
to  the  damages  only.    Here,  it  is  as  to  the  right  of  action.] 

Stammers  was  not  called  upon  to  support  his  rule. 

Jervis,  C.  J. — I  think  the  rule  must  be  made  absolute  for  a  new 
trial.  The  undersheriff  told  the  jury,  that,  in  order  to  entitle  the 
plaintiff  to  maintain  the  action,  it  was  not  necessary  to  show  actual 
occupation,  but  that  a  constructive  occupation  would  suffice.  He 
should  have  gone  on  and  explained  to  them  what  was  meant  by  a  con* 
structive  occupation.  The  case  clearly  was  not  so  left  as  to  raise  the 
point. 

The  rest  of  the  court  concurring  Rule  absolute. 
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Tho  first  count  charged  the  defendants  with  injury  to  the  plaintiff's  party-wall,  by  excavating  by 
the  side  of  it,  and  raising  and  overloading  it  Tho  defendants  pleaded,— first,  as  to  the 
raising  and  overloading,  not  guilty  by  statute, — secondly,  as  to  the  residue,  payment  into 
court  of  302.  Tho  plaintiff  joined  issue  on  the  first  plea,  and  replied  damages  ultra  to  tho 
second.  At  the  trial,  a  verdict  was  taken  for  the  plaintiff,  subject  to  an  award,  but  no  power 
was  reserved  to  the  arbitrator  to  certify  for  costs,  under  the  3  k  4  Viet  o.  24,  s.  2.  The 
arbitrator  having  direoted  a  verdict  to  be  entered  for  the  plaintiff  on  the  first  issue,  damages 
20*.,  and  for  the  defendant  on  the  second  issue : — Held,  that  the  plaintiff  was  deprived  of 
costs,  by  the  3  A  4  Viet  e.  24,  s.  2,  having  "recovered  by  the  verdict  of  a  jury  less  damages 
than  40f ." 

The  first  count  of  the  declaration  charged  the  defendants  with 
having  carelessly,  negligently,  wrongfully,  and  improperly  dug  under 
a  party-wall  which  supported  the  plaintiff's  house;  and  also  Krith 
having  carelessly,  negligently,  wrongfully,  and  improperly  raised  and 
overloaded  the  party-wall,  by  reason  whereof  the  plaintiff's  premises 
were  injured. 

There  was  a  second  count  charging  an  obstruction  by  the  defendants 
of  the  plaintiff's  ancient  lights. 

The  defendants,  as  to  so  much  of  the  first  count  as  charged  the 
improperly  raising  and  overloading  the  wall,  pleaded  not  guilty  by 
statute ;  secondly,  as  to  the  residue  of  the  grievances  in  the  first  count, 
payment  into  court  of  802. ;  thirdly,  as  to  the  second  count,  payment 
into  court  of  202. 
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The  plaintiff  joined  issue  on  the  first  plea,  pleaded  damages  ultr&  to 
the  second  plea,  and  took  the  202.  out  of  court  in  satisfaction  of  the 
damages  claimed  by  the  second  count. 

The  cause  came  on  for  trial  before  Jervis,  C.  J.,  at  the  sittings  in 
<  London  after  Trinity  Term,  1852,  when  a  verdict  was  taken  for  the 
plaintiff,  damages  20002.,  subject  to  an  award,  with  power  to  the  arbi- 
trator to  direct  a  verdict  to  be  entered  for  the  plaintiff  or  the  defend- 
ants, to  amend  the  record,  and  to  certify  that  the  cause  was  fit  and 
proper  to  be  tried  before  a  judge  of  the  superior  court,  and  that  it  was 
a  fit  case  to  be  tried  by  a  special  jury ;  but  no  power  was  reserved  to 
him  to  certify  under  *the  8  &  4  Vict.  c.  24 ;  the  costs  of  the  p^ogo 
action  to  abide  the  event  of  the  award,  and  the  costs  of  the  *- 
reference  and  award  to  be  in  the  discretion  of  the  arbitrator. 

The  arbitrator  by  his  award  directed  a  verdict  to  be  .entered  for  the 
plaintiff  on  the  first  issue,  damages  20*.,  and  for  the  defendant  on  the 
second  issue.  A  verdict  was  thereupon  entered  on  the  postea  for  the 
plaintiff,  damages  20*.,  costs  40*.  An  order  was  afterwards  obtained 
by  the  defendants  from  Maule,  J.,  at  Chambers,  to  amend  the  postea, 
by  striking  out  the  award  of  costs.  The  master,  on  taxation,  having 
refused  to  allow  the  plaintiff  any  costs  of  the  trial,  on  the  ground  that 
he  had  recovered  "  by  verdict  of  a  jury,  less  damages  than  40*.," 

Honyman,  in  Easter  Term  last,  obtained  a  rule  calling  upon  the 
defendants  to  show  cause  why  the  taxation  should  not  be  reviewed,  and 
why  (if  necessary)  the  order  of  Maule,  J.,  should  not  be  rescinded,  and 
the  award  set  aside,  or  referred  back  to  the  arbitrator,  on  the  ground 
that  he  had  omitted  to  award  anything  to  the  plaintiff  for  his  costs  on 
the  first  issue. 

Hugh  Hill  and  Thrupp,  on  a  subsequent  day  in  the  same  term,  showed 
cause. — The  real  question  is,  whether  or  not  this  case  is  within  the  3  &  4 
Vict.  c.  24,  s.  2.  The  1st  section  of  that  act  repealed  the  43  Eliz.  c.  6, 
so  far  as  it  related  to  costs  in  actions  of  trespass  or  trespass  on  the  case, 
and  also  so  much  of  the  22  &  23  Car.  2,  c.  9,  as  related  to  costs  in  per- 
sonal actions :  and  the  second  section  enacts,  "  that,  if  the  plaintiff  in 
any  action  of  trespass,  or  of  trespass  on  the  case,  brought  or  to  be 
brought  in  any  of  Her  Majesty's  courts  at  Westminster,  &c,  shall  recover 
by  the  verdict  of  a  jury  Use  damages  than  40*.,  such  plaintiff  shall  not 
be  entitled  to  recover  or  obtain  from  the  defendant  in  respect  of  such 
verdict  any  costs  whatever,  whether,  it  shall  be  given  upon  any 
♦issue  or  issues  tried,  or  judgment  shall  have  passed  by  default,  r*oqQ 
unless  the  judge  or  presiding  officer  before  whom  such  verdict  *- 
shall  be  obtained  shall  immediately  afterwards  certify  on  the  back  of 
the  record,  or  on  the  writ  of  trial,  or  writ  of  inquiry,  that  the  action 
was  really  brought  to  try  a  right  besides  the  mere  right  to  recover 
damages  for  the  trespass  or  grievance  in  respect  for  which  the  action 
shall  have  been  brought,  or  that  the  trespass  or  grievance  in  respect  of 
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which  the  action  was  brought  was  wilful  and  malicious."  The  object 
of  that  statute,  like  that  of  the  43  6.  3,  c.  6,  was,  to  put  an  end  to 
frivolous  and  vexatious  suits :  and  the  verdict  is  made  the  test.  Here, 
the  finding  of  the  arbitrator  has  been  substituted  for  the  verdict  of  a 
jury :  and  the  verdict  is  entered  on  the  postea,  damages  20*.  The  costs 
of  the  cause  were  to  abide  the  event;  and  the  arbitrator  had  no  power 
to  certify  under  the  3  &  4  Vict.  c.  24,  s.  2.  The  cases  under  the  22 
k  23  Car.  2,  c.  9,  are  extremely  analogous.  That  statute, — "  for  the 
prevention  of  trivial  and  vexatious  suits  in  law,  whereby  many  good 
subjects  of  this  realm  have  been  and  are  daily  undone,  contrary  to  the 
intention  of  the  43  Eliz.  c.  6," — enacted,  <<  that,  in  all  actions  of  tres- 
pass, assault  and  battery,  and  other  personal  actions,  wherein  the  judge 
at  the  trial  of  the  cause  shall  not  find  and  certify  under  his  hand  upon 
the  back  of  thd  record,  that  an  assault  and  battery  was  sufficiently 
proved  by  the  plaintiff  against  the  defendant,  or  that  the  freehold  or 
title  of  the  land  mentioned  in  the  plaintiff's  declaration  was  chiefly  in 
question,  the  plaintiff  in  such  action,  in  case  the  jury  shall  find  the 
damages  to  be  under  the  value  of  40*.,  shall  not  recover  or  obtain  more 
costs  of  suit  than  the  damages  so  found  shall  amount  unto."  In  Swin- 
glehurst  v.  Altham,  8  T.  R.  138,  it  was  held  that,  where  a  cause  had 
been  referred  by  a  rule  of  nisi  prius,  and  the  costs  directed  to  abide 
the  event,  that  must  be  taken  to  mean  the  legal  event :  therefore,  where 
*9001  an  act*on  °^  *tresPa8s  was  brought  for  pulling  down  the  plain- 
•*  tiff's  gates,  and  assaulting  him,  and  the  defendants  justified  to 
all  the  counts  except  one,  under  different  rights  of  way,  and  pleaded 
not  guilty  to  the  whole ;  and  under  the  rule  of  reference  the  arbitrator 
awarded  a  right  of  way  to  the  defendants  different  from  any  of  those 
pleaded  by  them,  and  awarded  5*.  damages  to  the  plaintiff  for  the  as- 
sault, as  having  been  committed  when  the  defendants  were  attempting 
to  exercise  a  right  of  way  negatived  by  the  arbitrator, — it  was  held, 
that  the  plaintiff  could  recover  no  more  costs  than  damages,  for,  that 
the  arbitrator's  award  was  not  tantamount  to  a  judge's  certificate  under 
the  22  &  23  Car.  2,  c.  9.  So,  in  Ward  v.  Mallinder,  5  East,  489,  it 
was  held,  that,  where  a  verdict  is  taken  for  101.,  in  trespass,  subject  to 
an  award  of  damages,  and  the  costs  to  abide  the  event,  if  the  arbitrator 
give  less  than  40s.  damages,  the  plaintiff  cannot  have  his  costs,  though 
it  be  also  found  that  the  trespass  was  wilful,  and  that  the  defendant 
should  pay  the  plaintiff  his  costs ;  for,  the  costs  being  directed  to  abide 
the  event,  means  the  legal  event ;  and  the  authority  of  a  judge  to  cer- 
tify for  costs  under  the  22  &  23  Car.  2,  c.  9,  where  the  trespass  is 
wilful,  is  not  transferred  to  the  arbitrator  under  such  a  rule  of  refer- 
ence. « It  is  to  be  regretted,"  said  Lord  Ellenborough,  "  that  no  pro- 
vision was  made  in  the  rule  of  reference  for  the  event  which  has  hap- 
pened, of  the  arbitrator's  finding  the  damages  to  be  under  40*.,  but  that 
the  trespass  was  wilful,  in  which  case  a  judge's  certificate,  if  the  cause 
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had  been  tried  and  the  same  conclusion  come  to  before  the  court,  would 
have  carried  costs.  We  have,  however,  the  authority  of  a  decided  case 
(Swinglehurst  v.  Altham)  that  an  arbitrator  is  not  in  this  respect  sub- 
stituted in  the  place  of  a  judge,  to  whom  alone  the  statute  has  given 
the  power  of  certifying  for  costs.  Then,  the  case  stands  as  a  verdict 
for  10*.  damages,  without  a  *certificate ;  and  the  costs  being  by  r+Qrt1 
the  rule  of  reference  to  abide  the  event,  must  be  taken  to  mean  *- 
the  legal  event ;  and  therefore  the  plaintiff  cannot  have  costs."  If  no 
money  had  been  paid  into  court  here,  this  case  would  have  been  governed 
by  those  two  authorities.  Does,  then,  the  payment  of  money  into  court 
make  any  difference  ?  Sharp  v.  Eveleigh,  20  Law  J.,  N.  S.,  Exch.  282, 
shows  that  it  does  not.  That  was  an  action  of  covenant  by  the  plain- 
tiff, a  tenant,  against  the  defendant,  his  landlord,  for  the  non-repair  of 
premises  demised.  The  first  breach  alleged  the  pulling  down  of  a  sta- 
ble, &c,  and  the  second  an  omission  on  the  part  of  the  defendant  to 
repair  other  parts  of  the  premises.  The  defendant  traversed  the  first 
breach,  and  paid  20?.  into  court  on  the  second  breach.  The  plaintiff 
replied  damages  ultri.  At  the  trial,  before  Parke,  B.,  the  cause  was 
referred,  with  power  to  the  arbitrator  to  certify  as  a  judge  at  nisi  prius 
might  have  done.  The  arbitrator,  as  to  the  first  breach,  found  for  the 
plaintiff,  damages  1*.,  and  on  the  second  breach  found  for  the  defend- 
ant ;  and  he  gave  no  certificate  as  to  costs,  both  parties  having  desired 
him  not  to  do  so.  The  plaintiff,  being  dissatisfied  with  the  taxation, 
applied  to  Parke,  B.,  to  certify  for  costs  under  the  12th  section  of  the 
13  &  14  Yict.  c.  61 :  the  learned  Baron  refused  to  certify  under  that 
section,  but  gave  a  certificate  under  s.  13,  to  the  effect  that  the  action 
was  brought  for  a  cause  in  which  concurrent  jurisdiction  was  given  by 
the  9  &  10  Vict.  c.  95,  s.  128.  An  attempt  was  afterwards  made  to 
review  that  decision,  but  without  success.  [Jervis,  C.  J. — How  does 
that  bear  upon  this  case  ?]  The  certificate  would  have  been  unneces- 
sary, if  a  recovery  by  payment  into  court  be  a  recovery  by  verdict  In 
Prew  v.  Squire,  10  C.  B.  912  (E.  C.  L.  R.  vol.  70),  this  court  held,  that 
a  judgment  on  demurrer  is  not  a  judgment  by  default  within  the  mean- 
ing of  the  11th  section  of  the  13  &  14  Vict.  c.  61 ;  and  therefore  where 
a  *plaintiff  recovered  less  than  20Z.  upon  an  assessment  of  da-  r^qr,a 
mages  on  a  writ  of  inquiry,  after  a  judgment  on  demurrer,  he  *- 
was  not  entitled  to  costs.  So,  in  Crosse  v.  Seaman,  10  C.  B.  884  (E. 
C.  L.  R.  vol.  70),  it  was  held  to  be  no  ground  for  a  suggestion  under 
the  London  small  debts  act,  10  &  11  Vict.  c.  lxxi.,  s.  113,  that  the  debt 
has  been  reduced  below  202.  by  a  payment  into  court  under  a  plea  of 
tender.  [Jervis,  C.  J. — In  Crosse  v.  Seaman,  11  C.  B.  524  (E.  C.  L. 
It.  vol.  73),  my  Brother  Maule  says  that  "  the  spirit  of  the  thing  is, 
that  the  plaintiff  shall  not  lose  his  costs,  where  he  has  obtained  by  the 
action  more  than  20/."]  It  has  been  held,  that  the  3  &  4  Vict.  c.  24, 
applies  only  to  the  case  of  issues  tried  or  assessments  of  damages  on 
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a  judgment  by  default  and  not  to  a  judgment  on  demurrer.  This  was 
decided  in  Taylor  v.  Rolf,  5  Q.  B.  337  (E.  C.  L.  R.  vol.  48),  1  Dav.  & 
M.  229,  followed  by  Poole  v.  Grantham,  7  M.  &  G.  1033  (E.  C.  L.  R. 
vol.  49),  8  Scott,  N.  R.  722.  The  case  is  as  much  within  the  mischief 
which  the  statute  proposed  to  remedy,  whether  the  suit  is  frivolous  in 
its  commencement,  or  is  frivolously  continued  after  a  sufficient  sum  has 
been  paid  into  court  by  the  defendant.  The  plaintiff  here  has  not  reco- 
vered by  the  verdict  of  a  jury  more  than  20s.  The  court  must  adopt 
the  plain  grammatical  construction  of  the  words  of  the  statute,  unless 
6ome  manifest  incongruity  or  injustice  results  from  so  reading  them. 

Bramwell  and  Honyman,  in  support  of  the  rule. — Upon  the  plain 
and  unambiguous  language  of  the  statute,  the  plaintiff  in  this  case  is 
entitled  to  his  costs.  The  argument  on  the  other  side  amounts  to 
this, — suppose  trespass  done  to  a  house  and  land,  the  actual  damage 
being  402.,  and  the  defendant  brings  into  court  882.  0«.  0£<2.,  and  upon 
an  issue  of  damages  ultr&  the  plaintiff  gets  a  verdict  for  88s.  life?.,  he 
is  to  lose  his  costs.  Such  is  the  absurdity  to  which  the  argument 
*90TI  *lea<*s*  [Jebvis,  C.  J. — It  is,  nevertheless,  what  Lord  Denman 
J  meant.]  The  title  and  the  preamble  to  the  act  show  that  it  was 
levelled  at  trivial  and  vexatious  suits.  Can  it  be  said  that  a  suit  is 
trivial  and  vexatious  when  the  plaintiff  is  confessedly  entitled  to  387. 
0*.  0 Jd.  ?  It  would  be  most  unreasonable  to  hold  that  the  legislature 
intended  that  the  party  injured  should  be  compensated  only  to  the  ex- 
tent of  a  fraction  of  his  right.  The  suit  is  not  affected  by  the  act  at 
all,  unless  it  is  frivolous.  [Hill. — The  cause  of  action  in  respect  of 
which  the  money  was  paid  into  court,  was  altogether  separate  and  dis- 
tinct from  that  in  respect  of  which  the  plaintiff  has  by  the  verdict 
recovered  20*.]  The  statute  deprives  the  plaintiff  of  costs  where  he 
"  recovers  by  the  verdict  of  a  jury  less  damages  than  40*."  The  meaning 
is,  that  he  shall  have  no  costs  where  he  shall  recover  less  damages  than 
40*.,  and  that  by  the  verdict  of  a  jury.  The  certificate  is  to  be  given 
with  reference  to  the  entire  action.  [Williams,  J. — Is  not  this  plain- 
tiff in  the  predicament  of  a  plaintiff  who  has  recovered  by  the  verdict 
of  a  jury  less  damages  than  40*.  ?]  It  is  submitted  that  he  is  not. 
[Jkrvis,  C.  J. — You  are  seeking  to  get  your  costs,  not  in  respect  of 
the  verdict,  but  in  respect  of  the  payment  into  court.]  Can  a  suit  be 
called  frivolous  in  which  the  plaintiff  obtains  by  means  of  his  writ  512.  ? 
In  Richards  v.  Bluck,  6  C.  B.  443  (E.  C.  L.  R.  vol.  60),  in  covenant 
on  a  farming  lease,  the  defendant  paid  102.  into  court  upon  one  breach, 
which  sum  the  plaintiff  accepted :  the  plaintiff  obtained  a  verdict  in 
respect  of  another  breach,  with  1*.  damages :  the  judge  certified,  under 
the  43  Eliz.  c.  6,  s.  2,  "  that  the  jury  in  this  cause  found  a  verdict  for 
1*.  and  no  more ;"  and  it  was  held,  that,  notwithstanding  this  certifi- 
cate, the  plaintiff  was  entitled  to  costs, — the  case  not  being  within  the 
mischief,  though  within  the  strict  words  of  the  act.    Maule,  J.,  there 
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says :  "  The  spirit  of  the  statute  of  Elizabeth  is,  that,  where  *an  rj>QftA 
action  is  brought  for  a  trifling  amount,  and  the  plaintiff  does  not,  ** 
in  the  course  of  the  action,  recover  more  than  40a.,  he  shall  have  no 
more  costs  than  damages.  But,  where  it  is  clear  that  the  plaintiff  is 
entitled  to  recover  more  than  40s.,  and  he  has  in  fact,  by  bringing  the 
action,  recovered  more  than  40*.,  the  case  is  not  within  the  statute. 
The  cases  decided  on  the  43  6.  3,  c.  46,  s.  3,  are  favourable  to  this 
view.  Abbott,  C.  J.,  in  Davey  v.  Benton,  2  B.  &  C.  711  (E.  C.  L.  R. 
vol.  10),  4  D.  &  R.  186  (E.  C.  L.  R.  vol.  16),  on  the  43  G.  3,  c.  46,  s. 
3,  being  cited,  says, — <  It  is  very  desirable  to  lay  it  down  as  a  general 
rule,  that,  where  money  is  paid  into  court  by  the  defendant,  and  taken 
out  by  the  plaintiff,  in  an  early  stage  of  the  cause,  that  that  shall  not 
be  considered  as  a  sum  recovered  by  the  plaintiff,  within  the  meaning 
of  the  statute.  The  fact  of  the  plaintiff's  taking  the  money  out  of 
court,  is  not  conclusive  against  his  right  to  recover  a  larger  sum :  he 
may  have  been  induced  to  accept  the  smaller  sum,  to  save  the  expense 
of  litigation.  It  is  the  sum  accepted  by  the  plaintiff  in  lieu  of  the  sum 
which  he  might  perhaps  have  recovered  if  he  had  proceeded  to  judg- 
ment. We  are  all  of  opinion  that  the  statute  does  not  apply  to  such  a 
case.'  If  so,  a  payment  into  court  equally  takes  a  case  out  of  the  sta- 
tute of  43  Eliz.  c.  6.  This  statute  does  not  receive  much  light  from 
the  authorities.  But  I  think  we  can  see,  notwithstanding  the  certifi- 
cate, that  this  action  is  brought  to  recover  more  than  40a.,  and  that 
more  than  40*.  has,  in  fact,  been  recovered."  The  decisions  upon  the 
43  G.  3,  c.  46,  s.  3,  show  the  extent  to  which  the  courts  will  go  in 
moulding  the  words  of  the  statute,  in  order  to  prevent  injustice.  Speak- 
ing of  the  construction  of  words  in  a  statute,  Parke,  B.,  says,  in  Miller 
v.  Salomons,  7  Exch.  546,f — "  It  is  true  that  words  which  are  plain 
enough  in  their  ordinary  sense,  may,  where  they  would  involve  any 
absurdity  or  inconsistency,  or  repugnance  to  the  clear  intention  of  the 
legislature,  to  be  *collected  from  the  whole  of  the  act,  or  acts  r*onr 
in  pari  materia  to  be  construed  with  it,  or  other  legitimate  *- 
grounds  of  interpretation,  be  modified  or  altered,  so  as  to  avoid  that 
absurdity,  inconsistency,  or  repugnance,  but  no  further.  In  Taylor  v. 
Rolf,  5  Q.  B.  337  (E.  C.  L.  R.  vol.  48),  1  Dav.  &  M.  229,  this  point 
was  not  decided.  And  in  Poole  v.  Grantham,  7  M.  &  G.  1030  (E.  C. 
L.  R.  vol.  49),  8  Scott,  N.  R.  722,  the  plaintiff  recovered  less  than  40s. 

Cur.  adv.  vult. 
Jervis,  C.  J.,  now  delivered  the  judgment  of  the  court : — We  have 
spoken  to  the  judges  of  the  other  courts,  and  we  are  all  of  opinion  that 
the  rule  in  this  case  should  be  discharged.  The  first  count  of  the  de- 
claration charged  the  defendants  with  wrongfully  excavating  under  a 
party-wall,  and  also  with  overloading  it  by  building  upon  it,  to  the 
injury  of  the  plaintiff's  premises.  There  was  a  second  count,  for  ob- 
structing the  plaintiff's  ancient  lights.    The  defendants  pleaded, — first, 
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as  to  the  raising  and  overloading  the  party-wall,  not  guilty  by  statute, 
— secondly,  as  to  the  residue  of  that  count,  payment  of  302.  into  court, 
— thirdly,  as  to  the  second  count,  payment  into  court  of  202.  The 
plaintiff  joined  issue  on  the  first  plea,  replied  damages  ultrit  to  the 
second,  and  took  out  of  court  the  202.  in  satisfaction  of  the  damages  in 
the  second  count.  The  cause  was  referred,  the  costs  of  the  suit  to 
abide  the  event,  and  the  costs  of  the  reference  and  award  to  be  in  the 
discretion  of  the  arbitrator ;  but  no  power  was  reserved  to  the  arbi- 
trator to  certify  under  the  3  &  4  Vict.  c.  24.  The  arbitrator  having 
by  his  award  directed  a  verdict  to  be  entered  for  the  plaintiff  on  the 
first  issue,  damages  20*.,  and  for  the  defendants  on  the  second  issue^ 
the  master  declined  to  allow  the  plaintiff  any  costs  of  the  cause :  and 
my  Brother  Maule  thought  the  master  had  done  right.  It  is  admitted 
*9061  ^at  t^ie  nn<**nS  °^  ^e  arbitrator  *stands  in  the  place  of  a  ver- 

-■  diet  of  a  jury:  and  the  whole  question  turns  upon  the  2d  section 
of  the  3  &  4  Vict.  c.  24,  which  enacts  "  that,  if  the  plaintiff  in  any 
action  of  trespass,  or  of  trespass  on  the  case,  brought  or  to  be  brought 
in  any  of  her  Majesty's  courts  of  record  at  Westminster,  &c,  shall 
recover  by  the  verdict  of  a  jury  less  damages  than  40*.,  such  plaintiff 
shall  not  be  entitled  to  recover  or  obtain  from  the  defendant,  in  respect 
of  such  verdict,  any  costs  whatever,  whether  it  shall  be  given  upon  any 
issue  or  issues  tried,  or  judgment  shall  have  passed  by  default,  unless 
the  judge  or  presiding  officer  before  whom  such  verdict  shall  be  obtained 
shall  immediately  afterwards  certify  on  the  back  of  the  record,  or  on 
the  writ  of  trial  or  writ  of  inquiry,  that  the  action  was  really  brought 
to  try  a  right  besides  the  mere  right  to  recover  damages  for  the  tres- 
pass or  grievance  for  which  the  action  shall  have  been  brought,  or  that 
the  trespass  or  grievance  in  respect  of  which  the  action  was  brought 
was  wilful  and  malicious."  It  is  conceded  that  the  plaintiff  here  has 
recovered  by  that  which  is  by  the  consent  of  the  parties  substituted  for 
the  verdict  of  a  jury,  viz.,  the  award  of  the  arbitrator,  less  than  40*., 
though  he  has  taken  out  of  court  302.  and  202.  That,  it  was  said,  is 
not  a  recovery  by  the  verdict  of  a  jury :  and  it  was  contended  that 
the  meaning  of  the  act  is,  that,  if  the  plaintiff  shall  recover  less 
damages  than  40*.,  and  that  by  the  verdict  of  a  jury,  he  shall  have  no 
costs ;  whereas,  here,  inasmuch  as  the  plaintiff  has  recovered  by  the 
action  512.,  there  is  nothing  in  the  statute  to  take  away  his  right  to 
full  costs.  A  contrary  construction,  it  was  urged,  would  in  all  cases 
enable  a  defendant  by  paying  money  into  court  to  deprive  the  plaintiff 
of  39*.  of  his  legitimate  damages.  That  undoubtedly  will  be  the  effect 
of  our  decision.  The  words  of  the  statute,  however,  are  plain, — « if 
the  plaintiff  shall  recover  by  the  verdict  of  a  jury  less  damages  than 
*9071  40*->M  ne  shall  not  *be  entitled  to  any  costs.     Here,  the  plain- 

-*  tiff  has  recovered  less  damages  than  40*.  The  rule,  therefore, 
must  be  discharged.  Rule  discharged. 
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ELLABY  v.  MOORE.    May  9. 

The  plaintiff  gave  notice  of  trial  for  the  firtt  sitting  in  London  in  Easter  Term,  which  was 
the  22d  of  April :  on  the  20th  of  April,  he  gare  the  defendant  notice  that  the  cause  would  be 
taken  as  an  undefended  cause  at  the  tecond  sitting  (which  would  be  on  the  29th) :  the  cause 
was  called  on  and  tried  at  theirs!  sitting,  and  a  verdict  found  for  the  plaintiff, — the  defend- 
ant not  appearing : — Held,  that  the  defendant  was  too  late,  on  the  6th  of  May,  to  move  to  set 
aside  the  trial  and  proceedings  for  irregularity. 

This  was  an  action  upon  an  attorney's  bill.  On  the  24th  of  March, 
the  plaintiff  gave  notice  of  trial  for  the  first  sitting  in  London  in 
Easter  Term,  which  was  the  22d  of  April.  On  the  20th  of  April,  the 
defendant  was  served  with  a  notice  that  the  cause  would  be  taken  and 
tried  as  an  undefended  cause  at  the  second  sitting  in  Easter  Term. 
The  cause  was  tried  as  an  undefended  cause  on  the  22d  of  April, — the 
first  sitting, — the  defendant  not  appearing ;  and  a  verdict  was  found 
for  the  plaintiff  for  222.  13*.  6d. 

Lydekker,  on  the  6th  of  May,  obtained  a  rule  calling  upon  the  plain- 
tiff to  show  cause  why  the  trial  and  all  subsequent  proceedings  should 
not  be  set  aside,  for  irregularity.  He  also  produced  an  affidavit  of 
merits. 

.  Wood  showed  cause. — The  motion  is  too  late :  it  should  have  been 
made  within  four  days  after  the  trial :  Reg.  Gen.  Hilary  Term,  1853, 
r.  50, — "No  motion  for  a  new  trial,  or  to  enter  verdict  or  nonsuit, 
motion  in  arrest  of  judgment,  or  for  judgment  non  obstante  veredicto, 
shall  be  allowed  after  the  expiration  of  four  days  from  the  day  of  trial, 
nor  in  any  c  se  after  the  expiration  of  the  term,  if  the  cause  be  tried  in 
term,  or  after  the  expiration  of  the  first  four  days  of  the  ensuing  term 
when  the  cause  is  tried  out  of  term." 

*Hawkin%,  in  support  of  the  rule. — The  defendant  was  not  i-*qao 
bound  to  come  within  four  days.  He  would  be  in  time  at  any  *- 
time  before  the  period  had  elapsed  for  taking  the  next  step.  [Jervis, 
C.  J. — He  was  bound  to  come  within  the  four  days.  The  rule  is  im- 
perative :  and  it  is  safer  to  adhere  to  it  strictly.]  This  was  a  clear 
irregularity  or  breach  of  faith.  [Jervis,  G.  J. — Suppose  there  had 
been  no  notice  of  trial  at  all,  and  you  knew  it,  must  you  not  have  come 
within  the  four  days  ?]  There  is  an  affidavit  of  merits.  [Jervis,  G. 
J. — That  will  not  help  you,  where  you  are  not  in  a  condition  to  move.] 
The  defendant  is  willing  to  bring  the  money  into  court. 

Jervis,  G.  J. — We  cannot  make  any  terms,  unless  the  plaintiff  will 
Consent.  But,  in  all  probability,  if  the  defendant  will  bring  502.  into 
court  to-morrow,  the  plaintiff  will  consent  to  the  rule  being  made  abso- 
lute for  a  new  trial,  without  costs ;  otherwise  the  rule  to  be  discharged 
with  costs, — the 'defendant  to  pay  the  costs  of  the  first  trial  if  he  fails 
upon  the  second. 

The  plaintiff  consenting,  Rule  accordingly. 
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*909]  "JEWELL  «.  PARS.    May  27. 

In  assumpsit  by  endorsee  against  acceptor,  the  defendant  pleaded  that  he  accepted  the  bill  for 
the  accommodation  of  the  drawer,  that  the  drawer  negotiated  it  for  his  own  use,  and  paid  it 
at  maturity,  that  it  was  delivered  by  the  holder  to  the  drawer,  who,  without  the  consent  of 
the  defendant,  and  without  having  it  re-stamped,  endorsed  it  to  the  plaintiff.  It  appeared, 
on  the  production  of  the  bill,  that  the  defendant* a  name  was  written  on  the  back,  and  that 
there  was  a  memorandum  on  the  face  of  it  denoting  the  time  of  its  maturity ;  and  it  was 
proved  that  the  bill  was  delivered  by  the  drawer  to  the  plaintiff  after  that  date: — Held, 
no  evidenee  to  show  thai  the  bill  had  bees  negotiated  by  the  drawer  and  paid  by  him  at 
maturity. 

This  was  an  action  by  endorsee  against  acceptor  upon  a  bill  of 
exchange  for  1002.  drawn  by  one  J.  F,  Allen,  on  the  12th  of  June,  1848, 
upon  and  accepted  by  the  defendant,  payable  to  Allen's  own  order  three 
months  after  date,  and  endorsed  by  Allen  to  the  plaintiff. 

As  to  the  first  plea,  the  jury  were  discharged,  by  consent. 

The  second  plea, — which  was  founded  on  the  plea  in  Lazarus  v.  Cowie, 
3  Q.  B.  459  (E.  C.  L.  B.  vol.  43),  2  Gale  &  D.  487,— stated  that  the 
bill  was  accepted  by  the  defendant  before  it  became  due,  at  the  request 
and  for  the  accommodation  of  J.  F.  Allen,  to  enable  him  to  raise  money 
thereon  or  endorse  the  same  for  his  own  use  before  the  same  should 
become  due,  and  not  otherwise ;  that  there  never  was  any  value  or  con- 
sideration for  the  said  acceptance  or  payment  by  the  defendant  of  the 
amount  of  the  said  bill,  or  any  part  thereof,  except  as  aforesaid ;  that 
the  said  J.  F.  Allen  negotiated  the  said  bill  for  his  own  use  and  benefit, 
according  to  the  said  terms,  and  paid  it  when  it  became  due,  and  the 
Bame  was  then  delivered  to  the  said  J.  F.  Allen  by  the  then  holder 
thereof,  fully  paid,  satisfied,  and  discharged  ;  and  that  the  said  J.  F. 
Allen  afterwards,  and  after  the  said  bill  had  been  so  paid,  and  when  it 
was  overdue,  according  to  the  tenor  and  effect  thereof,  without  the 
authority  of  the  defendant,  endorsed  the  said  bill  to  the  plaintiff,  the 
same  not  having  been  restamped  after  suck  payment.  Replication, 
taking  issue  thereon. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  first  sitting  at  West- 
^Q1 01  minster  in  Easter  Term  last.  The  'defendant  swore  that  the  bill 
-J  in  question,  with  two  others,  was  accepted  by  him  without  con- 
sideration, and  for  the  accommodation  of  Allen,  who  was  in  needy 
circumstances,  and  that  the  bills  were  never  presented  to  him  for 
payment  until  shortly  before  the  commencement  of  the  action. 

The  case  set  up  on  the  part  of  the  plaintiff,  was,  that  the  defendant 
was  largely  indebted  to  Allen  at  the  time  he  gave  him  the  bills,  and 
that,  in  consequence  of  his  desperate  circumstances,  no  one  had  thought 
of  applying  to  him  for  payment,  until  he  became  through  his  good 
fortune  on  the  turf  possessed  of  a  large  sum  of  money ;  and  that  the 
plaintiff  was  the  holder  of  the  bills  for  a  by-gone  debt  due  to  him  from 
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There  was  no  direct  evidence  to  show  that  the  bill  had  been  paid  by 
Allen,  and  reissued.  But,  being  produced,  it  was  found  to  have  Allen's 
endorsement  upon  it  unobliterated,  and  a  note  on  the  face  of  it,  "  due 
15th  September,"  which  was  not  in  the  handwriting  either  of  Allen 
(who  was  dead)  or  the  plaintiff;  nor  did  it  appear  whose  writing  it  was. 

On  the  part  of  the  plaintiff,  it  was  insisted  that  there  was  no  evidence 
to  sustain  the  second  plea, — no  evidence  that  Allen  negotiated  the  bill, 
and  paid  it  when  due. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the  bill  in  ques- 
tion was  accepted  by  the  defendant  for  the  accommodation  of  Allen, 
and  whether  he  had  negotiated  it,  and  paid  it  when  due.  The  jury 
having  answered  in  the  affirmative,  his  lordship  directed  a  verdict  to 
be  entered  for  the  defendant ;  reserving  leave  to  the  plaintiff  to  move 
to  enter  a  verdict  for  him  for  the  amount  of  the  bill  and  interest,  if 
the  court  should  be  of  opinion  that  there  was  no  evidence  for  the  jury. 

Byles,  Serjt.,  in  Easter  Term  last,  obtained  a  rule  *nisi  accord-  r^q-.-. 
ingly. — [Jervis,  C.  J.,  referred  to  Carruthers  v.  West,  11  Q.  B.  *- 
143  (E.  C.  L.  R.  vol.  63).  There,  to  a  declaration  against  the  acceptor 
on  a  bill  of  exchange  drawn  payable  to  the  drawer's  order,  endorsed  by 
him  to  B.,  and  by  R  to  the  plaintiff,  the  defendant  pleaded  that  he 
accepted  for  the  accommodation  of  the  drawer  and  B.,  without  con- 
sideration, and  on  the  terms  and  condition  that  the  bill  should  be  nego- 
tiated for  their  accommodation  only  before  the  bill  became  due ;  and 
that  the  bill  was  endorsed  to  the  plaintiff,  and  the  plaintiff  became  the 
holder,  after  it  became  due :  and  the  plea  was  held  bad,  on  a  motion 
for  judgment  non  obstante  veredicto.] 

Thomas,  Serjt.,  and  G.  Hayes  now  showed  cause. — In  Lazarus  v. 
Cowie,  3  Q.'  B.  459  (E.  C.  L.  R.  vol.  43),  2  Gale  &  D.  487,  to  a  decla- 
ration on  a  bill  of  exchange  by  endorsee  against  acceptor,  the  defendant 
pleaded,  that  the  acceptance  was  for  the  accommodation  of  the  drawer, 
jtnd  without  any  consideration ;  that,  before  the  endorsement  to  the 
plaintiff,  the  drawer  negotiated  the  bill  for  his  own  use,  and  paid  it  when 
due,  whereupon  it  was  redelivered  to  him ;  that,  after  it  became  due, 
the  drawer  endorsed  it  to  the  plaintiff,  without  its  being  restamped,  or 
payment  of  any  duty  in  respect  of  the  reissuing ;  and  that  the  plaintiff, 
before  and  at  the  time  of  the  endorsement  to  him,  had  notice  of  the 
premises  :  and  it  was  held,  that,  payment  by  an  accommodation  drawer 
being  equivalent  to  payment  by  an  acceptor,  the  bill  when  reissued  was 
in  law  a  new  bill,  and  required  a  fresh  stamp ;  and  that,  inasmuch  as 
the  55  6.  3,  c.  184,  s.  19,  expressly  prohibits  the  reissuing  of  a  bill  of 
exchange  which  has  been  paid,  and  inflicts  a  penalty  on  any  person 
doing  it,  the  defence  was  available  by  plea.  There  was  evidence  whence 
the  jury  might  properly  infer  that  the  bill  in  question  had  been  nego- 
tiated by  Allen  before  its  maturity,  and  paid  by  him  when  due.     The 

vol.  xin. — 74 
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^Q-p,  endorsement  on  it,  and  the  note  *on  the  face  of  the  bill  "due 
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15th  Sept.,"  coupled  with  the  fact  of  its  being  found  after  its 


maturity  in  Allen's  possession,  was  clearly  enough  to  sustain  the  plea. 
[Maule,  J. — The  memorandum,  even  if  proved  to  have  been  in  Allen's 
handwriting,  would  not  have  shown  that  the  bill  had  been  negotiated.] 
It  was  tome  evidence.  This  court  held,  in  Roberts  v.  Bethell,  12  G.  B. 
778  (E.  C.  L.  R.  vol.  64),  that,  in  the  absence  of  proof  to  the  contrary, 
a  bill  will  be  presumed  to  have  been  accepted  within  a  reasonable  time  / 
after  its  date,  and  before  its  maturity.  On  the  same  principle,  it  is  to 
be  presumed  that  an  endorsement  takes  place  during  the  currency  of 
the  bill,  and  shows  it  to  have  been  negotiated.  A  strong  presumption 
arises  in  the  case  of  an  accommodation  bill,  that  it  has  been  negotiated, 
inasmuch  as  that  is  the  very  purpose  for  which  alone  it  is  made.  And, 
if  negotiated,  the  circumstance  of  its  being  found  in  the  drawer's  pos- 
session after  its  maturity,  is  almost  conclusive  evidence  of  its  having 
been  paid  by  him. 

ByleSy  Serjt.,  and  Wood,  in  support  of  the  rule. — An  accommodation 
bill  is,  after  it  becomes  due,  a  bill  payable  on  demand.  [Maulb,  J. — 
If  a  bill  is  paid  before  it  is  due,  it  may  be  re-issued  before  it  arrives  at 
maturity  :  but,  may  it  be  reissued  after  its  maturity  ?]  It  is  submitted 
that  it  may.  [Mauls,  J. — The  Exchequer  Chamber  held  otherwise  in 
Banner  v.  Steele,  4  Exch.  l.f]  Assuming  that  to  be  so,  what  evidence 
is  there  here  of  payment,  or  that  the  bill  was  reissued  before  it  became 
due  ?  Lord  Denman,  in  delivering  the  judgment  of  the  court  in  Laza- 
rus v.  Gowie,  says, — "  In  the  case  of  Charles  v.  Marsden,  1  Taunt. 
234,  it  was  held  to  be  no  defence  that  a  bill  was  an  accommodation  bill, 
and  endorsed  to  the  plaintiff  after  it  became  due,  unless  it  had  been 
shown  also  that  it  was  agreed  not  to  be  endorsed  after  due.   According 

*Q1 31  to  ^at  case'  ^e  en(*orsee>  *fter  it  is  due,  *stands  in  the  shoes 
-*  of  the  endorser  in  other  cases,  but  not  in  that  of  accommodation 
bills.  Again,  if  a  bill  is  paid  by  the  drawer  before  due,  yet  he  may 
reissue  it  before  due, — Burbridge  v.  Manners,  3  Campf.  193, — or,  if  he 
pay  it  when  due,  he  may  also  reissue  it, — Callow  v.  Lawrence,  3  M.  & 
Selw.  95.  This  plea,  therefore,  contains  no  defence  without  the  aver* 
ment  of  want  of  stamp :  all  the  other  averments  do  not  make  a  defence; 
neither  should  it  appear  that  they  were  intended  so  to  do,  but  are  in- 
troductory only,  and  necessary  under  the  circumstances  to  raise  the 
defence  of  want  of  stamp.  The  averment  of  notice  to  the  plaintiff,  at 
the  end,  is  indeed  unnecessary ;  but  it  is  equally  so  if  the  other  part 
of  the  plea  be  supposed  to  be  a  defence.  The  plea,  therefore,  is  not 
multifarious,  but  is  one  defence,  viz.  want  of  stamp."  [Jervis,  C.  J. — 
Harmer  v.  Steele  seems  to  be  exactly  the  reverse  of  Lazarus  v.  Gowie. 
Maule,  J. — In  Beck  t>.  Robley,  1  H.  Blac.  89  (a),  Lord  Mansfield  says : 
"  When  a  draft  is  given,  payable  to  A.  or  order,  the  purpose  is,  that  it 
shall  be  paid  to  A.  or  order ;  and,  when  it  comes  back  unpaid,  and  is 
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taken  up  by  the  drawer,  it  ceases  to  be  a  bill."]  In  Chitty's  Stamp 
Laws,  2d  edit,  p.  147,  note  (6),  observing  upon  the  words  of  the  19th 
section  of  the  stamp  act,  "  upon  any  payment  thereof,"  the  editor,  citing 
Morley  v.  Culverwell,  7  M.  &  W.  174,  f  says :  "  This  means,  any  pay- 
ment after  the  bill  or  note  has  arrived  at  maturity  y  and,  if  the  acceptor 
of  a  bill  pay  it  before  due,  and  the  drawer  deliver  up  the  bill  to  him 
without  striking  out  his  (the  drawer's)  endorsement,  the  acceptor  may 
afterwards  negotiate  the  bill  so  as  to  give  an  innocent  endorsee  for 
value  a  right  of  action  against  the  drawer;  the  undertaking  of  the 
drawer  or  endorsee  of  a  bill,  being,  that  the  acceptor  shall  pay  accord- 
ing to  the  tenor  of  the  bill,  t.  e.  when  due,  and  the  acceptor,  when  he 
makes  a  premature  payment,  being  considered  merely  as  the  purchaser 
of  the  bill."  The  court  will  not  *presume  that  Allen  intended 
to  do  an  illegal  act.  [Cresswell,  J. — You  are  asking  us  to 
assume  something  on  the  other  side.]  The  drawer  had  a  perfect  right 
to  deal  with  the  bill  as  he  did,  even  though  it  was  due :  Stein  v.  Ygle- 
sias,  1  C.  M.  &  R.  565.  f  The  material  allegations  in  the  plea,  viz.  the 
negotiation  of  the  bill,  and  payment  at  maturity  by  the  drawer,  were 
not  proved. 

Jervis,  C.  J. — I  am  of  opinion  that  this  rule  must  be  made  absolute. 
It  is  unnecessary  to  discuss  the  validity  of  the  plea,  upon  which  the 
whole  question  turns,  because  it  is  founded  upon  the  case  of  Lazarus  v. 
Cowie.  We  must  assume  the  plea  to  be  a  good  one ;  though  I  am  not 
prepared  entirely  to  concur  in  the  decision  the  Court  of  Queen's  Bench 
came  to  in  that  case.  If  the  matter  were  re-considered,  it  might  pos- 
sibly be  found  to  involve  a  fallacy.  Primfi  facie,  the  drawer  of  an 
accommodation  bill  is  not  the  party  to  pay  it :  upon  the  face  of  the  bill, 
the  party  who  is  bound  to  pay,  is,  the  accommodation  acceptor.  It 
is  true,  he  has  a  remedy  over  against  the  drawer;  but,  so  far  as 
regards  the  instrument  itself,  the  acceptor  is  the  person  who  is  primarily 
liable  to  pay.  In  order  to  make  out  the  plea>  two  things  must  be 
found, — adopting  the  principle  laid  down  in  Lazarus  v.  Cowie,  which 
has  so  often  before  been  done, — that  the  bill  was  negotiated  by  Allen 
and  paid  when  due,  and  that  it  was  afterwards  re-issued,  which  would 
make  it  void,  inasmuch  as  the  original  stamp  had  performed  its  func- 
tions, and  there  was  no  new  stamp.  The  evidence  did  not  make  out 
those  two  propositions.  The  facts  which  were  proved  are  capable 
of  a  construction  either  way.  With  regard  to  the  endorsement,  which 
is  a  fact  that  was  mainly  relied  on  for  the  defendant,  it  is  true,  that,  in 
the  ordinary  course  of  business,  a  man  does  not  endorse  a  bill,  except 
for  the  purpose  of  putting  it^in  circulation.  *On  the  other  r<tq1e 
hand,  it  is  equally  true  that  persons  who  obtain  accommodation  ■- 
bills,  do  so  for  the  express  purpose  of  putting  them  into  circulation  as 
speedily  as  possible,  and  are  therefore  likely  to  endorse  them  at  once. 
The  next  thing  relied  on  was,  the  memorandum  on  the  face  of  the  bill 
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showing  the  time  it  became  due.  No  doubt,  where  a  bill  is  in  circula- 
tion, that  sort  of  memorandum  is  usually  put  upon  it :  but  it  is  equally 
possible  that  a  party  who  was  about  to  get  the  bill  discounted  might 
make  it.  Both  the  endorsement  and  the  memorandum,  therefore,  are 
consistent  with  either  view, — a  negotiation  of  the  bill,  or  an  attempt  to 
negotiate  it.  Reliance  is  also  placed  upon  the  circumstance  of  no 
application  haying  been  made  to  the.  acceptor  for  payment  of  the  bill 
until  so  long  after  its  maturity.  That,  however,  is  quite  consistent 
with  the  non-negotiation  of  the  bill.  It  is  possible  that  other  accep- 
tances more  fresh  might  have  been  obtained.  I  therefore  think  there 
was  no  evidence  to  induce  the  jury  to  find  that  the  bill  had  been 
negotiated.  If  there  had  been  any  evidence  to  show  that  the  bill  had 
been  negotiated,  the  fact  of  its  being  in  the  possession  of  the  drawer 
might  have  been  some  evidence  that  it  had  been  paid  by  him.  It  seems 
to  me  that  there  was  no  evidence  to  go  to  the  jury  in  support  of  either 
proposition.  I  therefore  think  the  rule  must  be  made  absolute  in  the 
terms  in  which  it  is  prayed. 

Maule,  J. — I  also  think  there  was  no  evidence  to  go  to  the  jury,  that 
is  to  say,  no  evidence  sufficiently  pointing  to  one  conclusion  in  preference 
to  the  other,  to  warrant  them  in  finding  either  of  the  two  material  allega- 
tions in  the  plea,  viz.  that  the  bill  was  negotiated  by  Allen  before  it  was 
due,  and  that  it  was  paid  by  him  when  due,  was  affirmatively  proved.  Per- 
haps it  cannot  with  strict  propriety  be  said,  where  the  facts  proved  are 
*Q1fil  not  *inconsisten*  either  with  the  affirmative  or  the  negative  of 
-I  the  allegation  sought  to  be  established,  that  there  is  no  evidence 
to  go  to  the  jury.  That  would  exclude  many  cases  where  no  doubt 
there  would  be  evidence,  though  slight,  which  ought  to  be  submitted  to 
the  jury.  Applying  the  maxim  de  minimus  non  curat  lex,  when  we 
say  that  there  is  no  evidence  to  go  to  a  jury,  we  do  not  mean  that  there 
is  literally  none,  but  that  there  is  none  which  ought  reasonably  to 
satisfy  a  jury  that  the  fact  sought  to  be  proved  is  established.  There 
may  be  evidence  upon  which  a  jury  may  properly  proceed,  although  the 
contrary  is  possible ;  for  instance,  when  the  question  is  whether  a  cer- 
tain document  is  in  the  handwriting  of  A.  B.,  and  a  witness  conversant 
with  the  handwriting  of  that  person  states  that  he  believes  it  was  writ- 
ten by  him,  it  is  consistent  with  that  evidence  that  the  document  may 
not  be  in  the  handwriting  of  A.  B.,  and  yet  the  jury  would  be  well 
warranted  in  coming  to  the  conclusion  that  it  was,  even  though  there 
might  be  witnesses  on  the  other  side  to  pledge  their  belief  that  it  was 
not.  In  the  case  of  presumptive  evidence  of  a  given  fact,  all  possibility 
of  the  contrary  is  not  necessarily  to  be  excluded :  a  very  high  degree 
of  probability  must  often  be  treated  as  an  absolute  certainty.  Even 
in  criminal  cases,  it  constantly  happens  that  evidence  is  acted  upon, 
even  to  the  infliction  of  the  highest  penalty  of  the  law,  which  is  not 
inconsistent  with  the  innocence  of  the  party  charged.    Here,  however, 
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there  is  not  that  class  or  any  class  of  evidence  of  that  sort :  the  evidence 
given  does  not  even  raise  a  presumption  in  favour  of  the  affirmative  of 
the  propositions  which  it  was  essential  to  the  defendant  to  establish. 
It  is  at  least  equally  probable  upon  the  evidence,  that  the  bill  was  not 
negotiated  and  paid  by  Allen,  and  afterwards  re-issued, — supposing 
that  that  would  afford  a  defence, — as  that  it  was.  In  Lazarus  v.  Cowie, 
the  bill  had  been  re-issued :  and  the  court  put  it  entirely  *on  the  r*o17 
19th  section  of  the  stamp-act,  55  Qeo.  S,  c.  184,  which  inflicts  a  ■- 
penalty  for  the  re-issuing  of  a  bill  after  the  stamp  on  it  has  been 
exhausted  by  payment.  The  bill  had  been  paid,  not  by  the  acceptor, 
but  by  the  drawer :  and  Lord  Denman  said :  "  It  cannot  be  denied, 
that,  if  a  bill  be  paid  when  due  by  the  person  ultimately  liable  upon  it, 
it  has  done  its  work,  and  is  no  longer  a  negotiable  instrument.  No 
person  could  sue  on  it :  no  person  remains  liable  on  it.  If  put  into 
circulation  again,  it  becomes  a  new  bill  payable  at  sight,  and  must  have 
a  fresh  stamp ;  55  G.  3,  c.  184,  s.  19 ;  HoLroyd  v.  Whitehead,  1  Marsh. 
128  (E.  C.  L.  R.  vol.  4).  If  a  bill,  therefore,  be  paid  when  due  by  the 
acceptor ■,  it  clearly  cannot  be  re-issued  without  a  fresh  stamp :  if  so 
paid  by  the  drawer,  being  also  payee,  it  might,  in  ordinary  cases,  be 
re-issued  without  a  fresh  stamp :  Callow  v.  Lawrence,  3  M.  &  Selw. 
95.  But  the  drawer  of  an  accommodation  bill  is  in  the  same  situation 
as  the  acceptor  of  a  bill  for  value :  he  is  the  person  ultimately  liable ; 
and  his  payment  discharges  the  bill  altogether."  I  think  that  is  a  thing 
which  may  be  questioned.  Suppose  the  payment  by  the  accommoda- 
tion drawer  discharged  the  bill  altogether,  it  would  be  difficult  to  con- 
tend that  he  alone  could  afterwards  re-issue  it,  so  as  to  charge  another. 
If  payment  by  an  accommodation  drawer  is  equivalent  to  payment  by 
an  acceptor  for  value,  that  would  afford  a  good  defence  apart  from  the 
stamp-act,  inasmuch  as  the  re-issue  of  the  bill  would  be  an  attempt  to 
render  the  acceptor  and  the  other  parties  liable  upon  a  new  bill.  In 
Lazarus  v.  Cowie,  it  is  to  be  observed  that  the  plea  does  not  allege  that 
the  bill  was  re-issued  without  the  consent  of  the  acceptor ;  and,  sup- 
posing it  to  be  re-issued  with  the  consent  of  the  acceptor,  then  suppos- 
ing it  to  be  paid  by  the  drawer,  and  the  stamp-act  imposed  no  difficulty, 
it  would  in  fact  be  a  new  bill  made  by  the  acceptor.  In  that  case,  the 
stamp-act  would  be  the  defence,  and  the  only  defence.  The  court  may 
♦have  tacitly  proceeded  on  the  ground  that  a  bill  once  discharged  r*<yt  g 
altogether  ceases  to  be  a  bill ;  and,  if  anything  is  to  give  it  the  L 
capacity  of  a  negotiable  instrument  afterwards,  it  must  be  the  re- 
issuing, and  that  would  require  a  new  stamp.  In  that  way,  Lazarus 
v.  Cowie  may  possibly  be  explained.  Besides,  there  the  plea  was  in 
confession  and  avoidance,  and  therefore  it  admitted  the  acceptance 
mentioned  in  the  declaration,  and  goes  on  to  rely  upon  the  fact  of  there 
being  no  stamp.  In  the  present  case,  however,  there  was  no  evidence 
of  the  facts  which  the  defendant  took  upon  himself  to  plead.   The  result, 

8D 


918  JEWELL  *.  PARR.    T.  T.  1853. 

therefore,  is,  that  the  defendant  will  have  to  pay  this  bill;  and,  if 
he  can  make  out  that  it  was  an  accommodation  bill,  he  will  have  his 
remedy  against  the  estate  of  the  drawer. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.  It  is  unneces- 
sary to  consider  whether  the  plea  is  good  or  not.  Leave  was  reserved 
to  the  plaintiff,  at  the  trial,  to  move  to  enter  a  verdict,  if  the  court 
should  think  there  was  no  evidence  to  support  the  two  material  aver- 
ments in  the  second  plea.  Now,  there  were  but  two  facts  relied  on  to 
show  that  the  bill  had  been  negotiated  by  Allen,  and  afterwards  paid 
by  him  at  maturity,  and  re-issued,  viz.  Allen's  endorsement  on  it,  and 
the  memorandum  showing  the  day  on  which  it  would  become  due.  I 
think  that  was  not  enough  to  enable  any  person  to  form  a  judgment 
upon  the  question.  Juries  are  not  to  indulge  in  conjecture,  but  to  deal 
with  facts  that  are  properly  proved  before  them.  And  here  I  think 
there  was  no  evidence  which  could  properly  be  laid  before  a  jury  in 
support  of  either  of  the  propositions  which  the  defendant  by  his  plea 
undertook  to  substantiate.  The  rule  to  enter  a  verdict  for  the  plain- 
tiff must  therefore  be  made  absolute. 

*Q1Q1  Talfourd,  J. — I  retain  the  opinion  I  expressed  at  the  *trial, 
-J  viz.  that  there  was  no  evidence  to  support  the  two  propositions 
which  formed  the  essence  of  the  defence  set  up  by  the  second  plea.  If 
I  were  to  indulge  in  Burmise,  my  opinion  would  be  that  the  statements 
in  the  plea  were  not  true.  The  rule  must  be  absolute  to  enter  a  ver- 
dict for  the  plaintiff;  and  I  will  add  that  the  defendant  sustains  no  pre- 
judice, for,  had  it  not  been  for  the  bargain  made  at  the  trial,  I 
certainly  should  have  directed  the  jury  to  find  for  the  plaintiff,  being 
clearly  of  opinion  that  the  evidence  did  not  disclose  a  shadow  of 
defence.  Rule  absolute. 


MATTHEW  v.  OSBORNE.    Jan.  26. 

A  surrenderee  (for  a  valuable  consideration)  of  a  copyhold  tenement,  who  had  never  been  ad- 
mitted thereto,  by  his  will  devised  it  to  A.  B. : — Held,  that  A.  B.,  though  admitted,  gained  no 
legal  title  to  the  premises. 

A  judgment  for  the  lessor  of  the  plaintiff  in  ejectment,  is  not  conclusive  of  the  plaintiff's  title,  in 
trespass  for  the  mesne  profits,  with  a  plea  of  not  possessed,  where  such  judgment  is  not  replied 
by  way  of  estoppel. 

Trespass  for  mesne  profits. — The  declaration  stated  that  the  defend- 
ant, theretofore,  to  wit,  on  the  1st  of  January,  1849,  and  on  divers 
times  afterwards,  and  before  the  commencement  of  this  suit,  with  force 
and  arms  broke  and  entered  a  certain  messuage  of  the  plaintiff,  called 
The  Bell,  situate  in  the  parish  of  St.  Giles,  within  the  liberties  of  the 
town  of  Colchester,  in  the  county  of  Essex,  and  also  a  certain  messuage 
of  the  plaintiff,  called  The  Black  Boy,  situate  in  the  parish  of  Weeleigh, 
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in  the  same  county,  and  then  ejected,  expelled,  put  out,  and  amoved 
the  plaintiff  from  his  possession  and  occupation  thereof,  and  kept  and 
continued  him  so  expelled  and  amoved  for  a  long  space  of  time,  to  wit, 
from  the  day  and  year  first  aforesaid  until  the  19th  of  May,  1852,  and 
during  that  time  took  and  had  and  received  to  the  use  of  him  the  de- 
fendant all  the  issues  and  profits  of  the  said  messuages  and  premises, 
with  the  appurtenances,  being  of  great  value,  to  wit,  of  the  *value  r*qon 
of  5002. ;  and  during  that  time  did  great  waste,  damage,  deteri-  *• 
oration,  and  injury  to  the  said  messuages  and  premises,  by  then,  to  wit, 
on  the  days  and  times  aforesaid,  pulling  down,  prostrating,  and  other- 
wise wasting  the  same,  and  used  the  same  in  an  improper  manner, 
whereby  the  plaintiff,  during  all  the  time  aforesaid,  not  only  lost  the 
issues  and  profits  of  the  said  messuages  and  premises,  with  the  appurte- 
nances, but  was  deprived  of  the  use  of  the  same,  and  was  hindered  and 
prevented  from  repairing  and  amending,  and  keeping  the  same  in  good 
and  proper  repair,  order,  and  condition,  and  was  forced  and  obliged  to 
incur  and  lay  out  and  expend  divers  large  sums  of  money,  amounting 
in  the  whole  to  a  large  sum  of  money,  to  wit,  5002.,  in  and  about  the 
recovery  of  the  possession  of  the  said  messuages  and  premises,  with  the 
appurtenances,  and  in  about  the  repairing  and  amending  the  same,  and 
his  estate  and  interest  in  the  same  messuages  and  premises,  with  the 
appurtenances,  had  become  and  were  greatly  injured  and  deteriorated 
in  value,  &c. 

Pleas, — first,  not  guilty, — secondly,  that  the  said  messuages  were  not, 
nor  was  either  of  them,  at  the  said  several  times  when,  &c,  or  either 
of  them,  the  messuages  or  messuage  of  the  plaintiff,  modo  et  form&. 
Issue  thereon. 

The  cause  was  tried  before  Maule,  J.,  at  the  last  Summer  Assizes  at 
Chelmsford.     The  facts  were  as  follows : — 

The  premises  in  respect  of  which  the  mesne  profits  were  claimed  con- 
sisted of  two  public-houses,  both  of  which  are  copyhold,  held  of  different 
manors, — one,  called  The  Bell,  in  Old  Heath,  Colchester,  in  the  manor 
of  Battleshall,  occupied  by  one  James  Southgate,  the  other  called  The 
Black  Boy,  at  Weeleigh,  in  the  manor  of  Weeleigh,  occupied  by  Robert 
Goodchild. 

On  the  4th  of  February,  1828,  James  Thorn  and  *Elizabeth  r+92- 
Ann  his  wife,  by  indenture  between  Thorn  and  wife  of  the  first  *- 
part,  James  Thorn  the  younger  (their  eldest  son),  of  the  second  part, 
and  Henry  Gaitskell,  of  the  third  part,  in  consideration  of  7001.,  granted 
unto  Gaitskell,  his  executors,  administrators,  and  assigns,  an  annuity  of 
562.  per  annum,  during  the  lives  of  nine  persons  therein  named,  and  the 
longest  liver  of  them.  This  annuity  was  secured  by  conditional  sur- 
renders made  by  Thorn  and  wife,  on  the  same  day,  out  of  court,  in  the 
respective  manors  of  which  the  properties  were  held,  to  Henry  Gaitskell, 
of  the  above-mentioned  two  public-houses,  and  land  adjoining,  and  also 
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by  the  joint  and  several  warrant  of  attorney  of  Thorn  and  his  son.  A 
memorial  of  the  annuity  and  warrant  of  attorney  was  duly  enrolled ;  and 
the  surrenders  were  duly  presented  and  enrolled,  the  one,  at  a  court  held 
for  the  manor  of  Weeleigh  on  the  SOth  of  June,  1829,  the  other,  at  a 
court  held  for  the  manor  of  Battleshall  on  the  17th  of  June,  1883. 

Henry  Gaitskell  never  was  admitted  on  either  of  these  surrenders. 

Henry  Gaitskell  died  on  the  4th  of  March,  1836,  having  by  his  will, 
dated  the  30th  of  October,  1833,  devised  and  bequeathed  all  his  real 
and  personal  estate  to  three  trustees. 

On  the  3d  of  February,  1887,  GaitskelTs  trustees  were  admitted  to 
the  copyhold  in  Weeleigh,  and,  on  the  8th  of  April,  1837,  to  the  copy* 
hold  in  Battleshall.  Their  admission  in  Weeleigh  manor  was  in  fee, 
and  stated  default  to  have  been  made  in  payment  of  the  annuity.  Their 
admission  in  Battleshall  manor  stated  the  default,  and  admitted  them  in 
fee,  subject  to  any  equity  of  redemption  under  Mr.  and  Mrs.  Thorn's 
surrender  to  Gaitskell. 

On  the  25th  of  February,  1837,  GaitskelTs  trustees,  in  consideration 
*Q221  °^  610Z.,  sold  the  above  annuity  to  John  *Matthew,  the  father  of 
-*  the  plaintiff;  and,  pursuant  to  a  covenant  to  that  effect,  they,  on 
the  8th  of  April,  1837,  surrendered  the  messuage  in  Battleshall,  to 
which  John  Matthew  was  admitted  on  the  5th  of  October  following,  and 
also,  on  the  28th  of  February,  1837,  surrendered  the  messuage  in 
Weeleigh,  to  which  John  Matthew  was  admitted  on  the  3d  of  November, 
1838, — the  former  being  subject  to  the  equity  of  redemption  before 
mentioned. 

On  the  22d  of  November,  1847,  John  Matthew  died,  having  by  his 
will,  dated  the  14th  of  June,  1844,  appointed  his  son  (the  now  plaintiff) 
and  his  nephews,  Henry  Matthew  and  James  Matthew,  his  trustees  and 
executors.  The  annuity  in  question  formed  part  of  the  residuary 
estate,  which  by  the  will  was  given  in  trust  for  the  plaintiff,  his  heirs, 
executors,  administrators,  and  assigns.  The  plaintiff  was  not  admitted 
tenant  until  the  9th  of  March,  1852. 

The  defendant  had  been  let  into  possession  of  the  messuages  in  question 
by  Thorn  and  wife,  the  grantors  of  the  annuity,  or  those  claiming  under 
them,  and  had  let  thepi  to  different  tenants,  receiving  the  rents  from 
them,  and,  on  failure  of  the  grantors  to  do  so,  paying  the  ailnuity  to  the 
plaintiff  down  to  the  end  of  the  year  1850,  when,  Thorn  and  his  wife 
being  both  dead,  he  declined  to  pay  the  annuity  any  longer,  having 
received  notice  not  to  do  so  from  certain  persons  who  claimed  to  be 
entitled  to  the  premises  upon  the  death  of  the  grantors. 

The  plaintiff  thereupon  brought  ejectment  against  the  tenants  in  pos- 
session ;  and  neither  they,  nor  the  now  defendant,  nor  the  claimants, 
offering  any  defence,  judgment  was  duly  signed  against  the  casual 
ejector,  and  a  writ  of  possession  followed.     The  day  of  the  demise  in 
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the  ejectments  was,  the  6th  of  April,  1852,  and  the  writ  of  possession 
was  executed  in  due  course. 

It  did  not  appear  that  the  defendant  was  served  with  copies  of  the 
declarations  in  ejectment ;  but  there  *was  evidence  that  he  was  r*Q9q 
cognisant  of  all  the  proceedings.  L 

The  plaintiff  claimed  1202.  for  two  years'  arrears  of  the  annuity, 
and  402.  for  the  costs  of  the  ejectments ;  and  he  further  claimed  47/. 
for  certain  other  costs,  762.  for  dilapidations,  and  1052.  for  fees  and 
fines. 

On  the  part  of  the  defendant,  it  was  objected, — first,  that  Gaitskell 
never  having  been  admitted,  the  legal  estate  in  the  premises  in  ques- 
tion remained  in  Mrs*  Thorn, — secondly,  that  there  was  no  surrender 
to  the  use  of  Gaitskell's  will ;  and  that,  though  the  statute  55  G.  3,  c. 
192,  in  certain  cases  dispenses  with  the  necessity  of  a  surrender,  that 
applies  only  where  a  surrender  may  be  made,  and  here  Gaitskell,  not 
having  himself  been  admitted,  could  not  surrender, — thirdly,  that  there 
was  no  evidence  that  Mrs.  Thorn,  who  was  a  party  to  the  surrender  to 
Gaitskell,  was  separately  examined, — fourthly,  that  the  defendant  was 
not  liable  in  trespass, — fifthly,  that  the  defendant's  possession  having 
originally  been  lawful,  he  at  all  events  could  not  be  made  a  trespasser 
without  a  demand  of  possession, — sixthly,  that  there  was  no  evidence 
of  possession  in  the  plaintiff  within  twenty  years,  or,  if  the  plaintiff 
relied  upon  the  payment  of  the  annuity  by  the  defendant  as  evidence 
that  he  was  in  receipt  of  the  rentB  and  profits  within  twenty  years,  that 
admitted  a  tenancy  in  the  defendant,  which  would  entitle  him  to  a 
notice, — seventhly,  that  the  plaintiff  having  been  admitted  on  the  9th 
of  March,  1852,  and  the  day  of  the  demise  in  the  ejectments  being  the 
6th  of  April,  1852,  the  plaintiff  was  at  all  eventB  entitled  to  no  profits 
from  an  earlier  period  than  the  9th  of  March,  1852. 

The  learned  judge  directed  the  jury  to  find  for  the  plaintiff  for  1602., 
being  1202.  for  two  years'  rent,  and  402.  (subject  to  taxation)  the  costs 
of  the  ejectments;  reserving  leave  to  the  defendant  to  move  for  a 
nonsuit  on  the  points  made  for  him,  or  to  reduce  the  damages  as  the 
♦court  should  think  fit ;  the  plaintiff  to  be  at  liberty  to  insist,  on  r*QQ4. 
the  argument  of  the  defendant's  rule  (if  granted),  that  the  da-  ^ 
mages  should  be  increased  by  the  several  sums  of  472.,  762.,  and  1052., 
or  any  part  thereof. 

Bramwell,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accordingly. 
— As  to  the  first  point,  he  referred  to  Scriven  on  Copyhold,  4th  edit., 
vol.  I.,  p.  140,  Watkins  on  Copyhold,  4th  edit,  (by  Coventry),  p.  828, 
and  note  (2),  by  the  editor,  and  p.  840,  Doe  d.  Tofield  v.  Tofield,  11 

East,  246,  and  d.  Jefferies  v. ,  1  Lord  Ken.  110.     On 

the  third  point,  he  referred  to  Scriven  on  Copyhold,  vol.  I.,  p.  180; 
on  the  fourth  point,  to  Doe  d.  Whitaker  v.  Hales,  5  M.  &  P.  132,  7 
Bingh.  322  (E.  C.  L.  E.  vol.  20),  Doe  d.  Rogers  v.  Cadwallader,  2  B. 

vol.  xin.— 75  8d2 
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&  Ad.  473  (E.  G.  L.  R.  vol.  22),  and  Burne  v.  Richardson,  4  Taunt. 
720,  [and  Jervis,  C.  J.,  referred  to  Doe  v.  Harlow,  12  Ad.  k  E.  40 
(E.  0.  L.  R.  vol.  40)] ;  and,  on  the  last  point,  to  Turner  v.  Cameron's 
Coalbrook  Steam  Coal  Company,  5  Exch.  932.  f 

Montague  Chambers,  Q-oodeve,  and  Needham,  in  Hilary  Term  last, 
showecNiause. — 1.  Admission  of  Gaitskell  was  not  necessary  to  give  title 
to  the  trustees  under  his  will.  Their  title  was  perfect  the  moment  they 
were  admitted ;  and  the  lord  was  bound  to  admit  them.  It  may  be  con- 
ceded that  Doe  d.  Tofield  v.  Tofield,  11  East,  246,  was  correctly  decided : 
but  it  does  not  in  the  slightest  degree  break  in  upon  the  earlier  cases,  and 
the  principles  which  must  govern  this  case.  In  Holdfast  d.  Woollams  v. 
Chapham,  1  T.  R.  600,  where  it  was  held,  that  the  title  to  copyhold  lands 
relates  back  from  the  time  of  the  admittance  to  the  surrender,  as  against 
all  persons  but  the  lord,  so  that  the  surrenderee  may  recover  in  ejectment 
against  the  surrenderor,  on  a  demise  laid  between  the  time  of  surrender 
and  admittance,  Ashurst,  J.,  in  delivering  the  opinion  of  the  court,  says, 
*92  VI  — "  ^s  a?a*n8t  *a^  Persons  but  the  lord,  the  title  of  the  surren- 
-■  deree,  after  admittance,  is  perfect  as  from  the  time  of  the  sur- 
render, and  shall  relate  back  to  it.  If  there  had  been  no  admittance 
here  before  the  trial,  it  might  have  raised  a  great  doubt ;  though,  even 
then,  in  the  present  case  we  do  not  think  it  would  have  barred  the 
plaintiff's  right  to  recover,  for  reasons  which  I  shall  state  hereafter. 
But,  here  there  was  an  admittance  before  trial,  and  that  shall  by  rela- 
tion operate  so  as  to  give  the  plaintiff  a  complete  title  from  the  time  of 
the  surrender ;  for,  the  admittance  is  only  a  circumstance  required  by 
law  merely  for  the  sake  of  the  lord.  In  Rumney  v.  Eves,  1  Leon.  100, 
it  was  holden,  that,  if  customary  land  do  descend  to  the  younger  son 
by  custom,  and  he  enter  and  leaveth  it  to  another,  who  takes  the  pro- 
fits, and  after  is  ejected,  he  shall  have  an  ejectione  firmse,  without  any 
admittance  of  his  lessor,  or  presentment  that  he  is  heir ;  though  there 
it  might  be  as  well  urged  that  the  lessor's  title  was  a  part  of  his,  and 
not  complete  without  admittance.  But,  if  there  could  have  been  any 
doubt  as  between  the  present  lessor  of  the  plaintiff  and  a  stranger,  we 
think,  that,  considering  the  relation  between  the  lessor  of  the  plaintiff 
and  the  present  defendant,  that  doubt  is  removed,  for,  this  ejectment 
is  brought  against  the  surrenderor  himself  by  the  surrenderee.  For, 
the  surrenderor  is  considered  as  a  trustee  for  the  surrenderee :  Acher- 
ley  v.  Vernon,  9  Mod.  75.  The  case  of  Davie  v.  Beardsham  is  there 
cited,  which  was,  where  the  testator  had  agreed  for  the  purchase  of  a 
copyhold,  and,  pursuant  to  that  agreement,  a  surrender  was  made  out 
of  court  to  his  use ;  then  he  devised  all  his  lands  to  R.  B.,  and  died 
before  admittance ;  it  was  decreed  that  the  oopyhold  lands  should  pass, 
because  the  testator  had  a  title  in  equity  to  recover  them,  and  the 
vendor  stood  Beised  for  him  till  a  legal  conveyance  could  be  made.     If, 
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then,  the  surrenderor  is  only  considered  in  the  light  of  a  *trustee  r^Q9fi 
for  the' surrenderee,  whatever  might  have  been  the  case  formerly,  *- 
in  these  days  the  courts  have  considered  this  species  of  action  with 
greater  liberality,  and  will  never  suffer  a  trustee  to  set  up  a  formal 
objection  against  the  plaintiff's  recovering  the  possession  of  that  pro- 
perty which  he  only  holds  in  his  right,  and  for  his  benefit."  £o,  here, 
Gaitskell  had  a  devisable  interest,  and,  upon  their  admittance,  the 
trustees  got  a  freehold  interest.  Neither  the  lord  nor  his  heir,  nor 
the  heir  of  the  surrenderor,could  set  up  any  title  as  against  the  surren- 
deree. In  Roe  d.  Noden  v.  Griffits,  2  Burr.  1952,  1961,  Lord  Mans- 
field says :  "  It  is  said  on  the  part  of  the  defendants,  that  the  surrender 
alone  (un presented)  makes  no  alteration  whatsoever.  But  I  deny  that: 
it  is  a  conveyance  of  the  ownership  of  the  estate ;  and  the  admittance  is 
only  form.  'Tis  a  ceremony  derived  from  the  origin  of  copyholds :  but 
the  lord's  act  is  now  mere  form.  He  cannot  alter  nor  affect  the  sur- 
render :  he  is  a  mere  instrument,  and  compellable  to  admit  according 
to  the  surrender.  A  mandamus  would  compel  him :  a  decree  in  chan- 
cery would  compel  him.  The  surrender  is  a  deposit  in  his  hands :  the 
land  is  bound  by  the  surrender;  and  the  admittance  has  relation  to  it." 
The  distinction  is  pointed  out  by  Sir  Thomas  Plumer,  V.  C,  in  Waine- 
wright  v.  Elwell,  1  Madd.  627, 632.  « It  appears,"  he  says,  "  from  the 
authorities,  that  a  surrenderee  may,  in  some  cases,  before  admission, 
and  though  there  is  no  surrender  to  the  use  of  his  will,  pass  his  equitable 
interest ;  and,  in  other  cases,  he  cannot.  A  purchaser  of  a  copyhold,  to 
whom  a  surrender  has  been  made,  but  who  has  not  been  admitted,  may 
devise  his  equitable  interest,  or,  more  properly  speaking,  his  right  to  the 
copyhold, — Davie  v.  Beardsham,  2  Freem.  157,  Nelson,  76,  3  Ch.  Bep. 
76 ;  Greenhill  v.  Greenhill,  2  Vern.  679 ;  and  in  King  v.  King,  3  P.  Wms., 
358,(a)  *it  was  determined  that  an  equity  of  redemption  of  a  copy-  r+qcyrj 
hold  may  be  devised,  without  a  surrender  to  the  use  of  the  will :  *- 
and,  in  many  cases  it  has  been  held  that  a  cestui  que  trust  of  a  copyhold 
estate  may  devise  without  a  surrender  to  the  use  of  his  will, — Carr  v. 
Ellison,  3  Atk.  74 :  but  an  heir-at-law  cannot,  before  admittance,  devise 
a  copyhold  descended  to  him :  Smith  v.  Triggs,  1  Stra.  487."  [Wil- 
liams, J. — In  Doe  d.  Vernon  v.  Vernon,  7  East,  8,  it  was  held  that  the 
devisee  of  a  copyhold  or  customary  estate  which  had  been  surrendered 
to  the  use  of  the  will,  having  died  before  admittance,  her  devisee, 
though  afterwards  admitted,  could  not  recover  in  ejectment ;  for,  his 
admittance  had  no  relation  to  the  last  legal  surrender ;  but  the  legal 
title  remained  in  the  heir  of  the  surrenderor :  though,  if  the  first  devisee 
had  been  considered  to  be  admitted  in  construction  of  law  (the  devise 
to  her  being  in  remaindor  after  a  devise  to  one  who  was  customary  heir 
of  the  surrenderor,  and  who  paid  rent  to  the  lord  for  several  years,  but, 
though  required  to  come  in  and  be  admitted,  had  never  done  so),  or  if 
(a)  And  see  Hsauuum  v.  Jone#,  1  Bre.  0.  C.  481. 
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the  admittance  of  the  first  devisee's  heir  could  be  considered  as  an 
admittance  by  relation  back  of  the  first  devisee  herself,  yet,  she  not 
having  surrendered  to  the  use  of  her  will,  her  devisee  could  not  take 
the  legal  estate.  But  the  court  said,  that,  whether  the  heir  of  the  sur- 
renderor would  be  considered  as  a  trustee  for  the  second  devisee,  a 
court  of  equity  was  alone  competent  to  decide.]  In  Doe  d.  Winder  v. 
Lawes,  7  Ad.  &  E.  195  (E.  C.  L.  R.  vol.  34),  2  N.  k  P.  195,  a  copy- 
holder  in  fee  devised  to  his  wife  Sarah  freehold  estates  named  in  the 
will,  together  with  personalty  (making  her  sole  executrix),  to  be  freely 
possessed  and  enjoyed  by  her  during  her  life,  remainder  over  to  chil- 
dren ;  and,  if  they  died  before  Sarah,  to  be  disposed  of  by  Sarah's  will. 
By  a  codicil  he  bequeathed  certain  money  to  Sarah.  By  a  second 
codicil,  he  devised  and  bequeathed  to  Sarah  "all  his  copyhold  in 
*Q981  *fc^e  Camlet  °f  Ham,"  and  "likewise  all  moneys  lent  out  upon 
-J  mortgage,  bonds,  or  notes  of  hand:"  and  it  was  held  (the  will 
and  codicils  being  prior  to  the  statute  7  W.  4  &  1  Vict.  c.  26),  that 
Sarah  took  only  a  life-estate  in  the  copyhold.  J.,  the  devisor's  heir- 
at-law,  never  was  admitted,  nor  surrendered  to  the  use  of  his  will : 
before  the  statute  55  G.  3,  c.  192,  he  devised  all  his  copyhold  to  S.  in 
fee,  and  he  died  in  S.'s  lifetime,  after  that  statute  passed:  S.  was 
admitted  after  the  death  of  the  first  devisor,  and  after  the  making  of 
J.'s  will,  but  before  his  death,  to  hold  according  to  the  first  will:  and 
it  was  held,  that  J.'s  devise  passed  the  copyhold  to  S.,  even  assuming 
J.  not  to  have  been  virtually  admitted :  but  that,  also,  the  admittance 
of  S.,  the  tenant  for  life,  operated  as  an  admittance  of  J.,  the  rever- 
sioner. S.  was  never  admitted  after  J.'s  death:  she  devised,  after  the 
55  G.  3,  c.  192,  to  her  two  customary  heirs,  and  H.,  in  fee ;  and  the 
three,  after  her  death,  were  admitted  each  to  an  undivided  third,  on 
producing  the  will :  and  it  was  held,  that  her  life  estate  had  merged  in 
the  fee  devised  to  her  by  J.,  and  that  the  effect  of  her  admittance  was 
therefore  spent,  and  her  devise  inoperative  for  want  of  admittance :  but 
that  the  two  customary  heirs  had  each  a  perfect  legal  estate  in  his  third : 
and  that  J.'s  heir-at-law  had  a  good  title  to  support  ejectment  for  the 
remaining  third.  Gaitskell's  trustees  stood  precisely  in  the  situation  of 
the  heir-at-law,  and  were  entitled  to  demand  admittance :  they  had  an 
equitable  interest  before  admittance,  which  their  admittance  turned 
into  a  legal  title.  The  question  here  arises,  not  upon  a  surrender  to 
the  us?  of  a  will,  bat  upon  a  surrender  for  valuable  consideration.  The 
authorities  show  that  the  nature  of  a  surrender  is,  to  withdraw  from 
the  surrenderor  the  interest  which  he  has,  and  to  vest  it  in  the  surren- 
deree ;  and  that,  although  the  law  prescribes  in  certain  cases  the  accept- 
ance of  the  surrender,  by  the  admittance  of  the  party  under  it,  that  is 


* 
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simply  for  the  benefit  of  the  lord.     The  real  question  is,  whe- 


ther, in  the  case  of  a  surrender  for  value,  the  interest  acquired 
by  the  surrenderee  is  not  so  devisable  an  interest,  that,  when  coupled 
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with  an  admittance  by  the  devisee,  a  legal  estate  is  conferred  upon  the 
person  so  admitted.  In  Watkins  on  Copyholds,  4th  edit.  p.  69,  it  is 
said, — "  A  copyholder  being  in  consideration  of  law  but  a  tenant  at 
will,  he  had  no  interest  which  he  could  transfer  to  another ;  he  could 
only  relinquish  bis  own  right  to  the  premises.  When  he  was  therefore 
desirous  that  another  should  succeed  him  in  the  tenancy,  he  surrendered 
or  returned  the  possession  to  the  lord,  under  confidence  that  he  would 
regrant  the  premises  to  the  person  he  himself  should  designate.  If  the 
lord  accepted  such  resignation  under  such  confidence,  the  Court  of 
Chancery  enforced  the  trust.  This  power,  thus  assumed  by  the  courts 
of  equity,  seemed  coeval  with  the  introduction  of  uses  with  respect  to 
freeholds.  Though  seemingly  new  in  the  time  of  Edward  the  Fourth, 
it  was  generally  acquiesced  in,  as  it  opened  the  way  for  the  alienation 
of  copyhold  as  well  as  of  freehold  estates ;  and  the  connexion  between 
the  lord  and  tenant  every  day  relaxing,  and  the  returns  and  duties  be- 
coming more  certain  and  fixed,  the  law  countenanced  the  usage." 
Again,  p.  72, — "The  power  of  alienation  in  the  copyholder  is  now, 
however,  so  established  that  the  lord  is  compellable,  not  only  by  sub- 
poena in  equity,  but  by  mandamus  at  law,  to  admit  the  person  nominated 
by  the  former  tenant."  Again,  p.  131, — "We  have  already  seen  that 
the  surrender  is  now  only  the  formal  mode  of  transfer  containing  the 
designation  by  the  tenant  of  the  person  he  wishes  to  succeed  him  in  the 
tenancy.  The  copyholder  has  a  right  to  nominate  whom  he  pleases  for 
that  purpose  (except  indeed  as  to  those  persons  who  are  legally  incapa- 
citated to  take) :  and  the  lord  is  bound  to  admit  such  nominee :  he  is 
compellable  by  decree  in  equity,  and  by  '"mandamus  at  law.  He  r$q^ 
is  merely  an  instrument :  no  interest,  no  estate,  passes  to  him  *- 
by  such  surrender :  he  has  only  a  power  to  admit  according  to  the  direc- 
tions of  the  surrenderor.  He  cannot  vary,  nor  change,  nor  in  any  way 
affect  the  estate  or  interest  about  to  be  transferred.  If  he  admit  other- 
wise, the  surrender  shall  control  it.  And  the  surrenderee  shall  be  in 
by  the  surrenderor,  and  not  by  the  lord."  In  Roe  d.  Noden  t?.  Griffits, 
4  Burr.  1961,  Lord  Mansfield  says :  "  An  admission  must  follow  the 
surrender :  the  lord  has  no  power  over  it.  The  surrender  directs  and 
governs  the  admission:* therefore  the  admission  is  prout  lex  postulat." 
So,  in  Vaughan  d.  Atkins  v.  Atkins,  5  Burr.  2765,  2786,  which  is  a 
case  of^considerable  authority,  Lord  Mansfield  again  says, — "  The  sur- 
render is  the  substantial  part  of  the  conveyance,  and  a  complete  execu- 
tion of  the  contract  as  between  the  vendor  and  the  vendee.  The  sur- 
render and  the  admittance  are  different  parts  of  the  same  conveyance. 
The  formal  effectuates  the  substantial  part,  and  therefore  must  relate 
to  it.  Both  together  make  but  one  conveyance.  Admittance  must  be 
pursuant  to  the  surrender ;  and  consequently  must  operate  as  from  the 
date  of  it.  Thero  is  no  rule  better  founded  in  law,  reason,  and  conve- 
nience, than  this,  "  that  all  the  several  parts  and  ceremonies  necessary 
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to  complete  a  conveyance,  shall  be  taken  together  as  one  act,  and  ope- 
rate from  the  substantial  part  by  relation.  Livery  relates  to  the  feoff- 
ment ;  enrolment,  to  the  bargain  and  sale ;  a  recovery,  to  the  deed 
which  leads  the  use;  so,  admittance  shall  relate  to  the  surrender; 
especially  when  it  is  a  sale  for  a  valuable  consideration,  as  in  this  case. 
The  title  is  not  complete  till  admittance ;  and  to  the  lord  it  is  material,  in 
respect  of  his  fine :  but,  as  between  the  vendor  and  vendee,  the  admit- 
tance is  mere  form.  This  agreement  is  executed,  and  the  land  bound  by 
the  surrender.  The  lord  is  compellable,  by  mandamus  or  decree,  to  admit. " 
^qo-,  *Again,  in  Holdfast  d.  Woollams  v.  Clapham,  1  T.  R.  600,  it  is 

J  said  by  Ashhurst,  J.,  that  "  the  admittance  is  only  a  circumstance 
required  by  law  merely  for  the  sake  of  the  lord."  Here,  the  lord  has 
admitted.  The  interest  acquired  by  Gaitskell  under  the  surrender  by 
Thorn  and  wife,  was,  a  right  to  perfect  the  estate  by  admission,  so  as 
to  clothe  himself  with  the  legal  ownership :  he  had  already  acquired 
by  the  surrender  an  interest  in  the  estate ;  and  the  right  of  admittance 
was  a  right  transmissible  by  his  will.  Watkins,  speaking  of  an  interest 
of  this  sort,  says,  p.  102, — «  The  surrenderee  is  now,  however,  regarded 
a?  having  such  an  interest  in  the  premises  as  may  be  the  object  of  a 
devise  or  assignment."  "  So,  if  a  surrender  be  made,  the  surrenderee 
may  assign  his  interest,  and  the  lord  shall  be  compelled  to  admit :  The 
King  v.  The  Lord  of  the  Manor  of  Hendon,  2  T.  R.  484."  An  inte- 
rest like  this,  therefore,  is  clearly  transmissible  by  assignment,  and  also 
in  the  case  of  an  heir :  and  it  is  submitted  that  it  is  also  transmissible 
by  devise :  Davie  v.  Beardsham,  1  Ch.  Ca.  89.  [Williams,  J. — All 
that  the  court  there  said,  was,  that  the  party  admitted  (the  heir)  was 
trustee  for  the  devisee.]  It  is  enough  for  the  plaintiff's  purpose  to 
make  out  that  there  was  an  interest  in  Gaitskell  which  was  transmis- 
sible by  devise.  [Maule,  J. — The  court  must  have  held  that  the  heir 
there  had  at  law  a  good  estate  by  the  admission.  Did  they  not  hold 
that  the  estate  was  not  devisable  at  law  ?  Williams,  J. — Surely  you 
do  not  contend,  that,  before  the  55  G.  3,  c.  192,  any  estate  in  law- 
could  pass  in  a  copyhold  by  will.]  No.  All  that  is  contended,  is,  that 
the  exclusive  right  to  be  admitted  passed  by  the  will.  The  proposition 
is  well  put  by  the  Vice-Chancellor,  in  Wainwright  v.  Elwell,  1  Madd. 
632, — "A  purchaser  of  a  copyhold  to  whom  a  surrender  has  been  made, 
but  who  has  not  been  admitted,  may  devise  his  equitable  interest,  or, 
♦9321  more  ProPerty  speaking,  *his  right  to  the  copyhold ;"  that  is,  the 

J  right  to  obtain  it  by  admission  by  the  lord.  In  Phillips  v. 
Phillips,  1  Myl.  k  K.  649,  664,  it  was  held,  that,  when  a  testator  at 
the  making  of  his  will  has  the  legal  seisin  of  a  copyhold,  and  devises 
it,  and  the  devisee  is  not  admitted,  nothing  passes  by  the  will  of  the 
devisee ;  and  an  admittance  subsequent  to  his  will,  will  not  alter  the 
case :  but,  where  a  testator  has  only  an  equitable  interest  in  a  copy- 
hold, and  devises  it,  the  equitable  interest  will  pass  to  the  devisee ;  and 
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the  devisee,  though  never  admitted,  may  devise  such  equitable  interest. 
[Maulb,  J. — It  may  be  that  the  devisee  may  have  a  right  to  call  upon 
the  heir  of  the  surrenderee  (Gaitskell)  to  come  and  be  admitted,  and 
then  to  surrender,  so  as  to  enable  him  to  be  admitted.]  The  effect  of 
the  heir's  admission  is,  to  put  an  end  to  the  legal  estate  of  the  surren- 
deror. Why  should  not  the  admission  of  the  devisee  have  the  same 
effect ?  [Williams,  J. — What  is  the  reason  why  the  heir  of  a  copyholder 
may  bring  ejectment,  and  the  devisee  may  not, — without  admittance  ? 
What  is  the  foundation  for  the  distinction  ?]  It  may  be  that  the  law 
casts  upon  the  heir  all  the  right  the  ancestor  had ;  but,  in  the  case 
of  a  devise,  the  law  requires  an  additional  circumstance,  the  devisee 
must  come  in  and  be  admitted.  The  heir  and  the  ancestor  are 
in  point  of  fact  the  same  person.  The  devisee  has  no  interest 
either  at  law  or  in  equity  until  admittance.  In  Sugden's  Vendors 
and  Purchasers,  10th  edit.  Vol.  I.,  p.  286,  it  is  said, — «  As  to  copy- 
holds,— by  the  old  law ;  if  a  man  made  a  disposition  by  will  of  all 
his  copyhold  estates  generally,  and  afterwards  purchased  other  copy- 
hold estates,  and  surrendered  them  to  the  uses  declared  by  his  will 
(Heylin  v.  Heylin,  Cowp.  130,  Lofft.  604),  or  even  to  the  uses  declared 
by  his  will  of  and  concerning  the  same  (Attorney-General  v.  Vigor,  8 
Ves.  256),  the  after-purchased  estates  would  pass  under  the  general 
♦devise,  although  the  will  was  not  republished.  Therefore,  where  r*qqn 
a  copyhold  estate  has  been  surrendered  to  the  use  of  a  will,  and  *- 
the  purchaser  is  buying  of  the  heir-at-law,  who  claims  in  the  absence 
of  any  devise  subsequently  to  the  purchase  by  his  ancestor  (the  case  not 
falling  within  the  late  act),  he  must  be  satisfied  that  the  estate  did  not 
pass  under  any  general  devise  in  a  will  prior  to  the  purchase.  The  act 
for  rendering  a  surrender  to  a  will  unnecessary  (55  G.  3,  c.  192),  ren- 
dered it  unlikely  that  this  point  should  again  arise,  and  now  the  doctrine 
is  wholly  confined  to  wills  or  codicils  made  before  the  1st  of  January, 
1838 ;  for,  by  the  late  statute,  whatever  copyholds  a  man  may  have  at 
his  death,  whether  there  is  a  custom  to  devise  them  or  not,  and  whether 
he  has  been  admitted  or  not,  and  of  course,  therefore,  although  not 
surrendered  to  the  will,  will  pass  by  it."  The  power  of  devising  land, 
Mr.  Powell  says, — 1  Pow.  Dev.  by  Jarman,  p.  1, — existed  among  the 
Saxons  to  the  fullest  extent.  [Maule,  J. — It  existed,  I  believe,  from 
a  little  while  after  the  invasion  by  Julius  Csesar,  down  to  about  the 
middle  of  the  fourth  century,  while  the  civil  law  prevailed  in  this  country. 
But,  was  land  devisable  a  little  before  the  statute  34  H.  8,  c.  5  ?]  Pro- 
bably not.  In  Jones  v.  Roe  d.  Perry,  3  T.  B.  88,  94,  Lord  Eenyon 
says :  "  I  will  not  cite  all  the  cases  that  may  be  mentioned  on  the  sub- 
ject, but  will  confine  myself  to  two  or  three  which  have  been  determined 
by  great  authorities,  after  much  consideration.  The  first  I  take  from 
the  argument  in  Selwin  v.  Selwin,  by  Mr.  Norton,  1  W.  Blac.  225 ;  it 
is  that  of  Goodtitle  d.  Gurnel  v.  Wood,  T.  14  G.  2,  C.  B.     In  that 
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case,  there  was  a  devise  to  A.,  and,  if  he  dies  before  twenty-one,  then 
to  B.  and  his  heirs.  B.  died,  and  then  the  contingency  happened  by 
the  death  of  A.  before  twenty-one.  Willes,  C.  J.,  said, — <  The  question 
is,  whether  an  executory  devise  be  transmissible.  Most  of  the  old  cases 
*Q*U1  *wk*ck  h°ld  that  tiiej  are  not  devisable,  were  before  executory 
-*  devises  were  well  established ;  but  that  doctrine  is  now,  exploded. 
Executory  devises  are  not  naked  possibilities,  but  are  in  the  nature  of 
contingent  remainders ;  and  there  is  no  doubt  but  that  such  estates  are 
transmissible  and  consequently  devisable.'  Here,  then,  the  chief  justice 
gave  a  clear  opinion  that  a  possibility  was  devisable.  That  it  is  also 
transmissible,  appears  from  the  cases  of  King  v.  Withers,  Rep.  Temp. 
Talbot,  117,  and  Marks  v.  Marks,  1  Stra.  132.  And  the  case  of  Selwin 
v.  Selwin  is  a  very  strong  authority  on  the  question  in  this  case."  Roe 
d.  Perry  v.  Jones,  1  H.  Blac.  80,  is  the  same  in  principle  as  Goodtitle 
d.  Gurnel  v.  Wood.     Before  the  late  statute  of  wills,  7  W.  4  &  1  Vict. 

c.  26,  a  right  of  entry  was  not  devisable,  because  it  was  supposed  to  be 
obnoxious  to  the  law  against  maintenance  and  champerty.  The  interest 
in  this  case  is  similar  to  that  which  was  held  devisable  in  Cully  v.  Doe 

d.  Taylerson,  11  Ad.  &  E.  1008  (E.  C.  L.  R.  vol.  39),  3  P.  &  D.  539. 
The  cases  of  Doe  d.  Vernon  v.  Vernon,  7  East,  8,  and  Doe  d.  Tofield 
v.  Tofield,  11  East,  246,  which  will  be  relied  on  by  the  other  side,  are 
clearly  distinguishable.  In  both  those  cases,  it  was  necessary  for  the 
party  dealing  with  his  interest,  to  have  recourse  to  the  lord's  court : 
the  copyhold  assurance  was  required  to  give  effect  to  it.  In  both,  the 
party  devising  had  been  tenant  on  the  roll.  [Jervis,  G.  J. — Not  in 
Doe  d.  Vernon  v.  Vernon.  Lady  Harriet  there  was  precisely  in  the 
position  of  Gaitskell  here,  only  Gaitskell  was  a  surrenderee  for  a  valu- 
able consideration.]  The  court  there  were  evidently  addressing  them- 
selves to  a  case  where  there  had  been  no  antecedent  surrender.  A 
party  cannot  surrender,  who  has  not  himself  been  admitted.  [Maule, 
J. — The  argument,  in  truth,  amounts  to  this,  that  the  interest  which 
Gaitskell  had  was  devisable  because  descendable.]  That  certainly  is  so. 
[Williams,  J.,  referred  to  the  note  to  Duppa  v.  Mayo,  1  Wms.  Saund. 
*93*n  ^^  *'  where  it  is  said, — *"  It  is  not  necessary  in  equity  that  the 

J  devisor  should  be  seised  of  the  legal  estate  in  the  lands  at  the 
time  of  making  his  will.  If  he  have  such  an  equitable  interest  in  them 
at  the  time  that  he  may  call  for  a  conveyance  of  the  legal  estate,  it  is 
sufficient,  and  the  lands  will  pass  by  the  will,  if  it  appears  to  have  been 
the  testator's  intent  to  devise  them,  although  the  legal  estate  be  not 
conveyed  to  the  testator  until  a  subsequent  period,  or  even  not  conveyed 
to  him  at  all.  This  rule  applies  as  well  where  the  contract  is  for  the 
purchase  of  copyhold,  as  of  freehold  estates :  Davie  v.  Beardsham,  1 
Chan.  Cas.  39 ;  Greenhill  v.  Greenhill,  Pre.  Chan.  320,  2  Vern.  679 ; 
Acherley  v.  Vernon,  9  Mod.  78 ;  Potter  v.  Potter  1  Ves.  sen.  437 ; 
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Rose  v.  Cunynghame,  11  Yes.  554.     This  shows  that  it  is  only  an 
equitable  right  that  passes.] 

Upon  the  evidence  here,  an  admittance  of  Gaitskell  may  be  pre- 
sumed. The  transaction  in  question  occurred  seventeen  years  ago; 
since  when,  there  have  been  three  surrenders  and  two  admittances.  In 
Watkins  on  Copyholds,  p.  268,  it  is  said :  "  An  admittance  need  not 
be  in  any  particular  form  of  words :  for,  if  we  look  to  the  reason  of  the 
thing,  we  may  conclude,  says  Chief  Baron  Gilbert, — Gilbert's  Tenures, 
282,  288, — that  anything  that  expresses  the  lord's  consent  to  the  surren- 
der should  amount  to  an  admittance ;  for,  it  is  his  consent  only  that  is 
requisite  after  the  surrender,  to  make  the  surrenderee  a  tenant ;  and, 
what  matter  is  it  whether  that  be  done  by  dominus  concessit,  et  admittus 
est,  or  by  an  act  that  amounts  to  as  much  ?"  [Jbrvis,  C.  J. — If  any 
presumption  is  to  be  made,  the  question  should  have  been  submitted  to 
the  jury.  Maulb,  J. — The  agreement  entered  into  at  the  trial,  was,  that, 
if  Gaitskeirs  non-admittance  was  a  ground  of  nonsuit,  a  nonsuit  should 
be  entered ;  otherwise  the  verdict  should  stand.] 

The  defendant  was  in  possession  by  his  tenants,  and  therefore  liable 
in  trespass  for  the  mesne  profits :  Hunter  *v.  Britts,  3  Campb. 
454 ;  Doe  v.  Harlow,  12  Ad.  &  E.  40  (E.  C.  L.  R.  vol.  40);  and 
notes  to  Aslin  v.  Parkin  (2  Burr.  665),  1  Smith's  Leading  Cases,  269. 

No  demand  of  possession,  or  entry,  could  be  necessary,  the  parties 
standing  in  the  position  of  mortgagor  and  mortgagee:  Thunder  d. 
Weaver  v.  Belcher,  3  East,  449 ;  Doe  d.  Roby  v.  Maisey,  8  B.  k  C. 
767  (E.  C.  L.  R.  vol.  15),  3  M.  &  R.  107 ;  Doe  d.  Fisher  v.  Giles,  5 
Bingh.  421  (E.  C.  L.  R.  vol.  15),  2  M.  &  P.  749  (E.  C.  L.  R.  vol.  17). 
And,  supposing  a  demand  was  necessary,  the  writ  of  possession  was  a 
sufficient  demand. 

Then,  the  judgments  by  default  in  the  ejectments  were  binding  on 
all  who  had  notice,  and  who  might  have  come  in  and  defended,  and 
operates  as  an  estoppel,  and  so  entitles  the  plaintiff  to  retain  the  ver- 
dict for  so  much  of  the  profits  as  have  accrued  since  the  date  of  the 
demise  laid  in  the  ejectment :  Aslin  v.  Parkin,  2  Burr.  665.  [Maule, 
J. — That  is  where  the  action  is  brought  against  the  party  served  with 
the  ejectment.  Jervis,  C.  J. — If  you  proceed  against  one  who  has 
not  been  served,  you  must  prove  your  title.]  In  Dod  v.  Huddart,  2  C. 
M.  &  R.  316,t  the  estoppel  was  held  not  to  be  conclusive  unless  pleaded. 
[Jervis,  C.  J.— In  Doe  v.  Wright,  10  Ad.  &  E.  763  (E.  C.  L.  R.  vol. 
37),  2  P.  &  D.  672,  the  estoppel  was  replied.]  Here,  the  plea  con- 
cludes to  the  country,  and  therefore  the  estoppel  could  not  be  replied. 
[  Willes.— Sanderson  v.  Collman,  4  M.  &  G.  209  (E.  C.  L.  R.  vol.  43), 
4  Scott,  N.  R.  638,  shows  that  an  estoppel  may  be  replied  to  a  traverse 
concluding  to  the  country.] 

Willes  (with  whom  was  Bramwelt)  was  desired  to  confine  himself  to  the 
main  point,  as  to  the  necessity  of  an  admittance  of  Gaitskell.     It  is  not 

vol.  xm.— 76  8  E 


936  MATTHEW  v.  OSBOBNE.    T.  T.  1863. 

denied  that  a  man  haying  an  interest  in  a  copyhold  may  devise  it :  but, 
as  a  general  rule,  it  is  submitted  that  the  legal  title  to  a  copyhold  can 
only  be  acquired  by  surrender  and  admittance.  All  the  writers  who 
treat  upon  copyhold  law  so  lay  it  down  in  plain  and  precise  terms.  The 
*9371  *or(*  *°°k8  *onty  *°  the  legal  title,  and  pays  no  regard  whatever 
J  to  trust  estates.  Blackstone  says, — Vol.  II.,  c.  22,  p.  366, — 
"  The  fief,  being  of  a  base  nature  and  tenure,  is  unalienable  without  the 
knowledge  and  consent  of  the  lord.  For  this  purpose  it  is  resigned  up, 
or  surrendered  into  his  hands.  Custom  and  the  indulgence  of  the  law, 
which  favours  liberty,  has  now  given  the  tenant  a  right  to  name  his 
successor ;  but  formerly  it  was  far  otherwise.  And  I  am  apt  to  suspect 
that  this  right  is  of  much  the  same  antiquity  with  the  introduction  of 
uses  with  respect  to  freehold  lands ;  for,  the  alienee  of  a  copyhold  had 
merely  jus  fiduciarum,  for  which  there  was  no  remedy  at  law,  but  only 
by  subpoena  in  Chancery.  When,  therefore,  the  lord  had  accepted  a 
surrender  of  his  tenant's  interest,  upon  confidence  to  re-grant  the  estate 
to  another  person,  either  then  expressly  named,  or  to  be  afterwards 
named  in  the  tenant's  will,  the  Chancery  enforced  this  trust  as  a  mat- 
ter of  conscience;  which  jurisdiction,  though  seemingly  new  in  the 
time  of  Edward  IV.,  (a)  was  generally  acquiesced  in,  as  it  opened  the 
way  for  the  alienation  of  copyholds,  as  well  as  of  freehold  estates,  and 
as  it  rendered  the  use  of  them  both  equally  devisable  by  testament. 
Yet,  even  to  this  day,  the  new  tenant  cannot  be  admitted  but  by  com- 
position with  the  lord,  and  paying  him  a  fine  by  way  of  acknowledg- 
ment for  the  license  of  alienation."  And  see  1  Scriven  on  Copyhold, 
216.  Copyholds  clearly  are  not  within  the  statute  34  H.  8,  c.  5.  In 
Wagstaff  v.  Wagstaff,  2  P.  Wms.  261,  it  was  held,  that,  where  a  copy- 
hold is  surrendered  to  the  use  of  a  will,  there  need  not  be  three  wit- 
nesses to  such  will,  because  the  copyhold  passes  by  surrender,  and  not 
by  the  will ;  yet  a  trust  or  equity  of  redemption  of  a  copyhold  cannot 
pass  by  a  will,  unless  attested  by  three  witnesses.    But,  in  a  note  to 

*9381  *^e  ^  e^lt*  **  is  8ai(* :  *"  ^ut'  *n  ^6  oaM  °*  ^u^ne^  v*  PaSe> 
J  the  Lord  Hardwicke  was  of  opinion  that  the  trust  of  a  copyhold 

would  pass  by  a  will  not  attested  according  to  the  statute  of  frauds  as 
a  copyhold  surrendered  to  the  use  of  a  will  would  do ;  for,  that  equity 
ought  to  follow  the  law,  and  make  it  at  least  as  easy  to  convey  a  trust 
as  a  legal  interest.  And  decreed  accordingly.  Barnard.  Ch.  Bep.  12, 
2  Atk.  37."    [He  was  then  stopped  by  the  court.] 

Jervis,  C.  J. — Several  questions  have  been  raised  during  the  discus- 
sion of  this  case,  which  it  will  be  unnecessary  for  us  to  consider :  for, 
according  to  the  view  we  take,  there  is  one  objection  which  goes  en- 
tirely to  the  foundation  of  the  action.  The  main  point  is,  whether  the 
surrenderee  of  a  copyhold  can  by  law,  before  admittance,  so  dense  the 
copyhold  tenement  as  to  enable  his  devisee  to  obtain  a  legal  title.    But, 

(a)  See  Bro.  Abr.  tit  Tenant  per  Copy  de  Court  Boll,  10. 
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before  we  come  to  that  point,  it  may  be  convenient  to  dispose  of  two 
or  three  which  arise  incidentally. 

It  was  contended,  on  the  part  of  the  plaintiff,  that  an  admittance  of 
Henry  Gaitskell,  the  surrenderee,  might  be  presumed,  if  admittance 
were  necessary  to  enable  him  to  make  a  valid  and  effectual  devise.  But, 
if  that  be  so,  it  is  a  presumption  of  fact,  which  should  have  been  put  to 
the  jury  at  the  suggestion  pf  counsel;  and,  as  the  learned  judge  was 
not  required  to  put  it  to  the  jury,  the  point  is  not  now  open  to  the 
plaintiff.  Neither  can  it  be  said  there  was  any  estoppel  arising  from 
the  act  of  the  parties. 

But  it  was  further  insisted  that  the  plaintiff  was  entitled,  indepen- 
dently of  the  main  question  which  has  been  discussed,  to  retain  the  ver- 
dict for  a  portion  of  the  damages,  viz.  for  the  profits  subsequent  to  the 
6th  of  April,  1852,  the  day  of  the  demise  in  the  declarations  in  eject* 
ment.  Incidentally,  a  question  arose  as  to  whether  that  could  be  so  as 
against  this  defendant,  who  was  ^neither  tenant  in  possession,  i>qqq 
nor  served  as  landlord,  although  it  appeared  that  he  had  notice  ■- 
of  the  proceedings  in  those  actions.  It  is  unnecessary,  however,  to 
consider  the  effect  of  that,  which  might  have  given  him  the  right  to 
defend  as  landlord. 

As  to  the  plea  of  not  possessed,  it  was  competent  to  the  plaintiff  to 
have  replied  the  former  recovery  in  ejectment  by  way  of  estoppel.  In 
Doe  v.  Huddart,  2  C.  M.  &  B.  316,  f  it  was  held  that  a  judgment  in 
ejectment  is  not  conclusive  evidence  of  title,  in  the  action  for  mesne 
profits,  unless  it  be  pleaded  by  way  of  estoppel.  In  Doe  v.  Wright,  10 
Ad.  &  E.  763  (E.  C.  L.  B.  vol  37),  2  P.  &  D.  672,  the  plea  was  not 
possessed,  and  the  former  recovery  was  replied,  and  held  an  estoppel. 
The  former  recovery,  therefore,  in  this  case  was  evidence  only  of  title, 
but  not  conclusive,  and  capable  of  being  rebutted.  This,  therefore, 
brings  us  to  the  main  question,  whether,  upon  the  whole  evidence,  there 
was  a  defect  of  title  in  the  plaintiff. 

Did,  then,  the  surrender  to  Gaitskell  in  1828,  not  followed  by  an 
admittance,  give  him  such  a  title  as  would  enable  his  trustees  to  gain  a 
title  by  admittance  pursuant  to  his  will  ?  Copyhold  is  a  tenure  of  a 
peculiar  nature.  The  original  servitude  is  now  converted  into  a  fixed 
tenure,  to  be  acquired  by  admittance,  and  according  to  the  custom  of 
the  manor.  It  is  essential  that  the  roll  of  the  manor,  to  which  alone 
the  lord  looks,  should  show  who  is  entitled  to  the  legal  estate.  In  the 
case  of  the  heir,  that  does  appear  by  operation  of  law :  but  that  is  not 
the  case  with  regard  to  the  devisee.  A  surrenderee  without  admittance, 
has,  it  is  conceded,  only  an  equitable  interest.  His  devisee,  therefore, 
can  take  no  greater  than  an  equitable  interest,  of  which  the  lord  is  not 
bound  to  take  notice.  The  point  is,  in  truth,  determined  by  Doe  d. 
Vernon  v.  Vernon,  7  East,  8,  and  Doe  d.  Tofield  v.  Tofield,  11  East, 
246.    In  the  former,  it  was  held,  that  the  devisee  of  a  copyhold  or 


MATTHEW  v.  OSBORNE.    T.  T.  1853. 


*Q401  CU8tomary  estate  which  had  *been  surrendered  to  the  use  of  the 
J  will,  having  died  before  admittance,  her  devisee,  though  after- 
wards admitted,  could  not  recover  in  ejectment,  his  admittance  having 
no  relation  to  the  last  legal  surrender,  but  the  legal  title  remaining  in 
the  heir  of  the  surrenderor :  and,  in  the  latter,  that  a  surrender  out  of 
court  to  the  use  of  his  will,  made  by  the  surrenderee  of  a  copyhold 
before  his  admittance,  is  absolutely' void  and  of  no  effect,  and  cannot 
be  made  good  by  his  subsequent  admittance.  Mr.  Q-oodeve  seeks  to 
distinguish  those  cases  from  the  present,  on  the  ground  that  there  the 
surrender  was  voluntary,  and  here  for  a  valuable  consideration.  But, 
after  all,  it  is  a  mere  equitable  interest.  It  seems  to  me  that  those 
two  cases  conclusively  show  that  Gaitskell  had  only  an  equitable  inte- 
rest, and  no  title  which  the  lord  could  recognise,  and  consequently  that 
the  trustees,  under  whom  the  plaintiff  claims,  had  no  legal  title  to  con- 
vey.    To  make  his  title  perfect,  Gaitskell  should  have  been  admitted. 

For  these  reasons  I  think  the  rule  must  be  made  absolute  to  enter  a 
nonsuit. 

Maulb,  J. — I  am  of  the  same  opinion.  The  point  which  was  mainly 
argued,  is,  whether  Henry  Gaitskell,  not  having  been  admitted,  and 
surrendered  to  the  use  of  his  will,  could  devise  the  property  in  question 
so  as  to  operate  upon  it  in  such  a  manner  as  to  entitle  the  devisee  to 
apply  to  the  lord  for  admission.  The  general  rule  as  to  copyholds,  is, 
that  they  pass  by  surrender  and  admittance.  If  a  copyhold  is  surren- 
dered, and  there  is  an  admittance  of  some  person  not  being  the  person 
to  whose  use  the  surrender  is  made,  the  surrender  remains  unsatisfied 
by  any  admittance  in  pursuance  of  it,  and  the  estate  does  not  pass. 
Where  there  is  a  surrender  to  the  use  of  a  man  and  his  heirs,  the  sur- 
renderee has  a  common-law  right  to  be  admitted  on  presenting  himself 

*Q411  *to  ^e  *or(*  an(*  B^ow^n8  ^s  ti^e*  So,  where  there  is  a  surren- 
-*  der  to  one  in  fee,  the  heir  of  the  surrenderee,  on  presenting  him- 
self, and  showing  that  he  is  heir,  proves  himself  to  be  the  person  en- 
titled to  admittance.  So,  where  there  is  a  surrender  to  the  use  of  a 
will,  the  will  points  out  the  particular  person  to  whose  use  the  surren- 
der is  made,  and  he  has  nothing  more  to  do  than  show  that  he  is  the 
person  designated,  to  entitle  him  to  claim  to  be  admitted  tenant.  But 
there  is  no  case  to  show,  that,  where  the  surrenderee,  or  his  heir,  does 
not  himself  obtain  admittance,  he  acquires  an  interest  which  he  can 
pass  by  devise.  The  passage  in  Watkins  on  Copyholds,  which  was 
relied  on  to  show  the  affirmative  of  that  proposition,  does  not  seem  to 
be  supported  by  the  authorities.  Indeed,  Mr.  Watkins  is  not  speaking 
of  the  formal  legal  effect  of  it ;  but  is  only  affirming  that  it  is  capable 
of  being  effectuated  as  a  conveyance.  The  way  a  right  so  created  is 
to  be  enforced,  is  not  by  a  claim  on  the  part  of  the  devisee  to  be  ad- 
mitted. Such  a  purchaser  as  I  have  described,  and  as  Mr.  Watkins 
intended,  clearly  has  no  right  to  cast  upon  the  lord  the  inquiry  whether 
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he  is  a  person  to  whom  the  estate  was  intended  to  be  conveyed.  But, 
where  there  is  a  surrender  to  the  use  of  a  particular  person,  or  to  him 
and  his  heirs,  the  lord  can  be  called  upon  to  inquire  whether  the  per- 
son presenting  himself  in  pursuance  of  the  surrender  is  the  person 
described,  or  his  heir.  It  is  that  limited  inquiry  only  which  the  lord 
has  cast  upon  him.  The  legal  title  to  a  copyhold,  whether  acquired  by 
assignment  by  deed  or  by  devise,  is  only  complete  on  admittance.  It 
has  been  said,  in  the  course  of  the  argument,  that  the  right  of  a  sur- 
renderee who  has  not  been  admitted,  is  descendible,  and  therefore  is 
assignable  and  devisable.  But  it  by  no  means  follows  that  a  thing 
which  is  capable  of  descent  is  also  assignable.  The  right  of  the  sur- 
renderee to  be  admitted,  is  more  like  a  *right  of  entry  than  an 
interest  in  land  that  is  capable  of  passing  by  instrument  inter 
partes  or  by  will.  That,  I  think,  was  made  quite  clear  in  the  course 
of  the  argument. 

Then  it  was  said  that  here  an  admittance  of  Gaitskell  might  be  pre- 
sumed. But  I  think  it  was  clear,  from  the  course  pursued  at  the  trial, 
that  it  was  not  intended  to  be  insisted  that  there  was  such  evidence  of 
admittance  as  the  defendant  must  yield  to.  If  the  question  had  been 
put  to  the  jury,  they  would  have  had  little  difficulty  in  saying  that 
there  was  no  actual  admittance.  There  was  nothing  from  which  they 
would  have  been  at  all  warranted  in  inferring  it. 

As  to  the  question  of  estoppel,  I  at  first  entertained  some  doubt 
whether  the  estoppel  could  be  replied  to  a  plea  of  not  possessed,  con- 
cluding to  the  country.  But  I  think  that  is  disposed  of  by  Doe  v. 
Huddart  and  Doe  v.  Wright.  The  replication  by  estoppel  amounts  to 
this, — You,  the  defendant,  say  that  I,  the  plaintiff,  was  not  possessed : 
that  may  be  so ;  but  I  am  entitled  to  say  that  you  are  estopped  from 
raising  the  question,  because  the  jury  have  already  determined  it. 

For  these  reasons,  I  agree  with  the  Lord  Chief  Justice  in  thinking 
that  the  rule  must  be  made  absolute. 

Cresswell,  J. — I  am  of  the  same  opinion.  As  to  the  presumption 
of  admittance,  that  may  be  disposed  of  by  saying  that  the  question  is 
not  properly  before  us.  Independently  of  that,  there  are  two  points 
to  be  considered,  viz.,  the  estoppel,  and  the  effect  of  the  non-admission 
of  Graitskell  upon  his  right  to  devise.  Doe  v.  Huddart  and  Doe  v. 
Wright,  which  seem  to  me  to  have  been  correctly  decided,  show,  that, 
unless  replied,  the  judgment  in  the  ejectment  is  no  estoppel.  I  must 
confess  I  do  not  see  the  force  of  the  objection  to  its  being  pleaded  as 
an  estoppel.  It  is  not  an  answer  to  the  plea,  *but  a  denial  of  r*<wq 
the  right  of  the  defendant  to  call  in  question  that  which  has  '■- 
already  been  solemnly  decided  by  a  competent  tribunal. 

As  to  the  other  point,  I  can  find  no  authority  that  a  right  to  be  ad- 

>  mitted  to  a  copyhold  can  be  the  subject  of  a  devise  by  a  surrenderee 

who  has  never  been  himself  admitted.    The  case  of  the  heir  differs 
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materially  from  that  of  the  devisee.  Doe  d.  Vernon  v.  Vernon  and 
Doe  d.  Tofield  v.  Tofield  are  expressly  in  point.  In  the  latter,  Lord 
Ellenborough  went  very  fully  into  the  subject,  and  held,  and  I  think 
correctly,  that  a  surrender  out  of  court,  to  the  use  of  his  will,  made  by 
the  surrenderee  of  a  copyhold,  before  his  admittance,  is  absolutely  void. 
The  passage  cited  from  Sugden's  Vendor  and  Purchaser,  does  not  con- 
travene that :  nor  do  I  think  the  passage  cited  from  Watkins  on  Copy- 
holds is  it  at  all  at  variance  with  those  cases.  I  think  Mr.  Watkins 
meant  the  same  as  Sir  Edward  Sugden,  vis.  that  it  may  be  that  a  sur- 
renderee, before  admission,  may  convey  such  a  right  as  may  be  capable 
of  being  enforced  in  equity.  But  that  is  not  the  question  here.  I  think 
the  rule  should  be  made  absolute. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  The  main  ques- 
tion is,  whether,  supposing  a  surrenderee  for  valuable  consideration  dies 
before  admittance,  his  devisee  being  afterwards  admitted,  acquires  a 
legal  estate  in  the  copyhold.  If  not,  a  material  link  in  the  plaintiff's 
title  is  deficient  here.  I  think  it  is  quite  clear  that  the  legal  interest 
did  not  pass  under  the  circumstances,  and  that  the  devisee  acquired  no 
interest  which  a  court  of  law  could  recognise.  That  is  established  by  a 
long  series  of  authorities,  ending  with  Doe  d.  Tofield  v.  Tofield,  where 
'  the  matter  is  very  elaborately  discussed.  A  devisee,  in  a  court  of  law, 
is  neither  more  nor  less  than  a  surrenderee.  It  is  true,  a  surrender  is 
now  made  ^unnecessary,  by  the  55  G.  3,  c.  192 :  but  the  status 
of  the  devisee  remains  unaffected  by  that  statute.  There  can  be 
no  distinction  in  a  court  of  law  between  a  voluntary  surrender  and  a  sur- 
render for  valuable  consideration.  The  situation  of  the  devisee  must 
be  identical  in  both  cases.  As  to  the  distinction  between  the  case  of 
heir  and  devisee,  the  most  familiar  illustration  is,  the  power  of  the 
former  to  maintain  ejectment  before  admittance.  The  foundation  of 
that  distinction  plainly  is,  that  the  heir  takes  the  whole  by  descent,  but 
the  devisee  has  nothing  in  him  before  admittance.  According  to  Doe 
d.  Vernon  v.  Vernon,  7  East,  8,  the  devisee,  having  nothing  in  him 
before  admittance,  could  convey  no  title.  So,  again,  in  Doe  d.  Tofield 
v.  Tofield,  11  East,  246,  a  surrender  made  by  a  surrenderee  who  has 
never  been  admitted,  passes  nothing,  because,  not  having  been  ad- 
mitted, he  himself  had  nothing.  For  these  reasons,  I  think  the  plain- 
tiffs title  fails. 

As  to  whether  the  recovery  in  ejectment  operated  as  an  estoppel  as 
between  the  day  of  the  demise  in  the  declarations  in  ejectment  and  the 
commencement  of  the  action, — it  is  unnecessary  to  decide  whether  there 
was  such  a  privity  between  these  parties  as  to  make  the  record  admis- 
sible. The  main  question  is,  whether  it  was  conclusive  as  an  estoppel. 
It  is  fully  established,  with  respect  to  estoppels  by  deed  and  estoppels 
in  pais,  that  they  must  be  pleaded  if  the  party  has  the  opportunity,  or 
the  estoppel  is  waived.    The  only  question  is,  whether  the  rule  is  appli- 
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cable  to  a  plea  of  not  possessed  in  an  action  of  trespass  for  the  mesne 
profits.  As  to  the  neglect  of  opportunity,  I  think  it  has  been  so  applied. 
In  Doe  v.  Wellsman,  2  Exch.  368,  f  some  doubt  is  suggested  whether 
judgment  by  default  against  the  casual  ejector  can  be  pleaded  as  an 
estoppel,  and,  if  so,  whether  it  can  be  replied  to  a  plea  that  the  closes 
in  the  declaration  mentioned  were  not  the  closes  of  the  plaintiff,  which 
♦contained  no  new  matter.  Upon  the  whole,  I  think  the  law  is  r*q4r 
well  laid  down  in  Doe  v.  Huddart,  and  Doe  v.  Wright,  and  there-  '- 
fore  that  there  was  no  estoppel  here,  and  that  the  rule  must  conse- 
quently be  made  absolute.  Rule  absolute  to  enter  a  nonsuit. 


RICHARD  FLACK  v.  THE  MASTER,  FELLOWS,  and  SCHO- 
LARS OF  DOWNING  COLLEGE,  CAMBRIDGE,  and  CLE- 
MENT FRANCIS.    June  9. 

In  the  Absence  of  any  special  custom  to  that  effect,  the  lord  eannot  be  compelled  to  take  a  sur- 
render by  deed  burthened  with  trusts. 

A  surrender,  therefore,  to  such  uses  as  "  A.  B.,  his  executors,  administrators,  or  assigns,  at  any 
time,  or  from  time  to  time  during  the  lives  of  the  surrenderor  and  A.  B.,  or  the  life  of  the  sur- 
vivor of  them,  or  within  twenty-one  years  from  the  day  of  the  decease  (inclusively)  of  such  sur- 
vivor, shall  by  any  writing  or  writings  under  his  or  their  hand  or  hands  appoint,  and,  in 
default  of  and  until  such  appointment,  to  the  use  of  A.  B.,  his  heirs  and  assigns  for  ever, 
according  to  the  custom  of  the  said  manor,"  Ac,— is  not,  without  some  special  custom  in  the 
manor  to  warrant  it,  such  a  surrender  as  the  lord  is  bound  to  accept 

This  action  was  commenced  by  writ  of  summons  issued  out  of  this 
court  on  the  23d  of  May,  1858,  by  the  plaintiff,  who  is  a  customary 
tenant  of  the  manor  of  Tunbridge-in-Bottisham,  in  the  county  of  Cam- 
bridge, against  the  defendants,  who  are  the  lords  and  steward  respectively 
of  the  said  manor,  to  recover  damages  for  an  alleged  breach  of  duty  and 
wrongful  act  of  the  defendants,  in  refusing  to  receive  and  enroUon  the 
court-rolls  of  the  said  manor,  the  conditional  surrender,  or  instrument 
in  writing,  the  tenor  whereof  is  hereinafter  set  forth. 

By  consent  of  the  parties,  and  by  order  of  Cresswell,  J.,  dated  the 
23d  of  May,  1853,  the  following  case  was  stated  for  the  opinion  of 
the  court,  without  pleadings,  pursuant  to  15  &  16  Vict.  c.  76,  s.  46. 

The  manor  of  Tunbridge-in-Bottisham,  in  the  county  of  Cambridge, 
is,  and  from  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary hath  been,  an  ancient  manor,  within  which  manor  there  are, 
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and  during  all  the  time  ^aforesaid  have  been,  divers  copyhold 
tenements  and  hereditaments,  descendible,  and  which  have 
descended,  from  ancestors  to  heirs,  as  of  the  hereditary  right  of  the 
tenants  of  the  said  manor,  respectively,  held  of  the  lords  or  lord  of  the 
said  manor  for  the  time  being,  by  the  rod,  and  by  copy  of  court-roll,  at 
the  will  of  the  said  lords  or  lord,  according  to  the  custom  of  the  said 
manor,  by  certain  rents,  suits,  and  services  therefor  due  and  of  right 
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accustomed.  And,  during  all  the  time  aforesaid,  the  copyhold  tene- 
ments and  hereditaments  so  held  as  aforesaid  respectively  have  been, 
and  might  and  may  be,  surrendered  by  the  respective  tenants  thereof 
for  the  time  being  into  the  hands  of  the  lords  or  lord  of  the  said  manor 
for  the  time  being,  by  the  rod,  either  in  the  customary  court-baron  of 
the  manor,  or,  out  of  the  said  court,  by  the  hands  and  acceptance  of  the 
steward  of  the  manor  for  the  time  being,  or  his  deputy  in  that  behalf, 
or  by  the  hands  and  acceptance  of  two  of  the  customary  tenants  for  the 
time  being  of  the  manor,  to  the  use  of  any  person  or  persons  named  or 
designated  in  the  surrender,  and  for  such  estates,  and  subject  or  not  to 
any  such  conditions,  as  might  be  lawfully  expressed  or  mentioned  in 
and  by  the  surrender  or  instrument  in  writing  made  upon  the  occasion 
of  any  such  surrender  as  aforesaid. 

At  no  time  heretofore,  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  has  any  conditional  or  other  surrender  to  the 
following  effect,  that  is  to  say,  to  such  uses  and  in  such  manner  as 
the  surrenderee  therein  named  (whether  a  mortgagee  or  purchaser) 
should  (within  a  specified  time  or  otherwise)  appoint,  and  in  default 
of  and  until  appointment,  to  the  use  of  such  surrenderee,  his  heirs 
and  assigns  for  ever,  according  to  the  custom  of  the  said  manor,  and 
by  the  rents,  suits,  and  services  due,  and  of  right  accustomed,  or 
to  the  like  effect,  nor  any  surrender  or  instrument  in  writing  in  such 
*<U7l  ^orm  as  *ka*  *tlw  tenor  whereof  is  hereinafter  set  forth,  or  to 
-*  the  like  effect,  ever  been  enrolled  in  the  court-rolls  of  the  said 
manor:  but  wills  containing  powers  for  the  executors  and  trustees 
thereof  for  the  time  being  to  bargain  and  sell,  and  otherwise  dispose 
of,  their  testators'  copyholds,  without  their  admission  thereto,  have 
been  constantly  enrolled  and  acted  upon :  nor  is  there  any  special 
custom  of  the  said  manor  prescribing  any  particular  form  of  sur- 
render. And  there  are  enrolled  upon  the  court-rolls  of  the  said  manor 
many  surrenders  to  the  following  effect,  that  is  to  say,  to  such  uses 
as  the  surrenderor  or  other  person  therein  named,  had  then  already,  or 
should  thereafter,  by  his  or  her  last  will  and  testament  in  writing  appoint. 

Before  and  at  the  time  of  making  the  conditional  surrender  the  tenor 
whereof  is  hereinafter  set  forth,  the  defendants,  the  master,  fellows, 
and  scholars  of  Downing  College  aforesaid,  were,  and  still  are,  the  lords 
of  the  said  manor  ;  and  the  defendant  Clement  Francis  then  was,  and 
still  is,  the  steward  of  the  said  manor,  and  of  the  courts  thereof. 

Before  and  at  the  time  of  the  making  of  the  said  conditional  surren- 
der the  tenor  whereof  is  hereinafter  set  forth,  the  plaintiff  was  seised  in 
his  demesne  as  of  fee,  at  the  will  of  the  defendants,  the  master,  fellows, 
and  scholars  of  Downing  College,  as  lords  of  the  said  manor  for  the 
time  being,  according  to  the  custom  of  the  said  manor,  of  the  copyhold 
allotment  particularly  described  or  mentioned  in  the  said  surrender,  and 
therein  expressed  to  be  surrendered,  with  the  appurtenances,  the  same 
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being  part  of  the  copyhold  tenements  and  hereditaments  so  held  as 
aforesaid,  and  within  and  parcel  of  the  said  manor,  and  to  which  said 
copyhold  allotment  the  plaintiff  was  duly  admitted  tenant  for  the  said 
estate  whereof  he  was  so  seised  as  aforesaid,  by  grant  out  of  court,  on 
the  16th  of  March,  1844,  upon  the  absolute  surrender  *of  Richard  r*q4o 
Flack,  the  elder ;  and  the  plaintiff  then  paid  the  usual  fine  and  *- 
fees  on  such  admission. 

The  plaintiff  being  so  seised  as  aforesaid,  on  the  3d  of  July,  1852, 
made  and  executed  a  conditional  surrender  (duly  stamped  according  to 
law),  the  tenor  whereof  is  as  follows : — 

"  Manor  of  Tunbridge-in-Bottisham,  in  the  county  of  Cambridge.  Be 
it  remembered,  that,  on  the  3d  of  July,  1852,  Richard  Flack,  the 
younger,  of  Bottisham  aforesaid,  farmer,  a  customary  tenant  of  the 
said  manor,  in  pursuance  of  his  covenant  in  that  behalf  contained  in  a 
certain  indenture  of  mortgage  bearing  even  date  herewith,  and  ex- 
pressed to  be  made  between  the  said  Richard  Flack  of  the  one  part,  and 
Edmund  Foster,  of  the  borough  of  Cambridge,  gentleman,  of  the  other 
part,  did,  out  of  court,  by  the  rod,  surrender  out  of  his  hands  into  the 
hands  of  the  lord  or  lords,  lady  or  ladies,  of  the  said  manor,  by  the 
hands  and  acceptance  of  Edward  Parker  and  Thomas  Hatley,  two  like 
customary  tenants  of  the  said  manor,  according  to  the  custom  thereof, 
all  that  allotment  of  land,  containing  by  admeasurement  la.  3r.  24/?., 
freehold  allotment  of  the  said  Richard  Flack,  bounded  on  the  north 
east  by  an  allotment  to  Downing  College,  on  the  south  east  by  divers 
allotments,  and  on  the  south  west  by  homesteads  belonging  to  Downing 
College  and  the  said  Richard  Flack,  and  to  which  said  allotment  here- 
inbefore described  the  said  surrenderor  was  admitted  tenant  in  fee,  by 
grant  out  of  court,  on  the  16th  of  March,  1844,  upon  the  absolute  sur- 
render of  Richard  Flack,  the  elder,  together  with  all  the  rights,  mem- 
bers, and  appurtenances  to  the  said  allotment  of  land  belonging  or 
appertaining,  and  the  reversions,  remainders,  rents,  issues,  and  profits 
thereof,  and  all  the  estate,  right,  title,  interest,  olaim,  and  demand 
whatsoever  of  the  said  surrenderor  into,  out  of,  or  upon  the  said  allot- 
ment of  land,  with  the  appurtenances,  to  *such  uses  and  in  such  i-*q4q 
manner  as  the  said  Edmund  Foster,  his  executors,  administra-  L 
tors,  or  assigns,  at  any  time,  or  from  time  to  time,  during  the  lives 
of  the  said  surrenderor  and  Edmund  Foster,  or  the  life  of  the  survi- 
vor of  them,  or  within  twenty-one  years  from  the  day  of  the  decease 
{inclusively)  of  such  survivor,  shall,  by  any  writing  or  writings  under 
his  or  their  hand  or  hands,  appoint,  and,  in  default  of  and  until 
appointment,  to  the  use  of  the  said  Edmund  Foster,  his  heirs  and 
assigns,  for  ever,  according  to  the  custom  of  the  said  manor,  and  by 
the  rents,  suits,  and  services  due  and  of  right  accustomed :  provided 
always,  nevertheless,  and  this  surrender  is  made  upon  this  express  con- 
dition, that,  in  case  the  said  surrenderor,  his  heirs,  executors,  adminis- 
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trators,  or  assigns,  shall,  on  the  3d  of  January  next,  pay  unto  the  said 
Edmund  Foster,  his  executors,  administrators,  or  assigns,  the  suqi  of 
6002.  of  lawful  British  money,  with  interest  for  the  same  at  the  rate 
of  5/.  per  cent.  p6r  annum,  to  be  computed  from  the  date  hereof,  with- 
out any  deduction  or  abatement  whatsoever,  being  the  same  sum  of 
money  and  interest  as  are  mentioned  in,  and  intended  to  be  further 
secured  by,  the  said  hereinbefore-mentioned  indenture  of  mortgage  pf 
even  date  herewith,  then  this  surrender  shall  be  void  and  of  no  effect, 
otherwise  shall  remain  in  full  force  and  virtue. 

(Signed)  Richard  Flack,  Junr." 

"This  surrender  was  accepted  and  taken,  the  day  and  year  first 
above  written,  by  "  Edward  Parker. 

"Thomas  Hatley." 

The  plaintiff,  being  so  seised,  on  the  3d  of  July,  1852,  did,  accord- 
ing to  the  custom  of  the  said  manor,  out  of  court,  by  the  rod,  surrender 
out  of  his  hands  into  the  hands  of  the  defendants,  the  Master,  Fellows, 
and  Scholars,  of  Downing  College,  then  being  the  lords  of  the  said 
manor,  by  the  hands  and  acceptance  of  Edward  *Parker  and 
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Thomas  Hatley,  then  being  two  of  the  customary  tenants  of  the 


said  manor,  "  all  that  copyhold  allotment  particularly  described  or  men- 
tioned in  the  said  conditional  surrender,  with  the  appurtenances,  to 
such  uses  and  in  such  manner,  and  upon  (so  far  as  lawfully  might  be) 
and  subject  to  such  condition,  as  in  the  said  conditional  surrender  ex- 
pressed or  mentioned  as  aforesaid ;"  and  the  said  Edward  Parker  and 
Thomas  Hatley,  being  such  customary  tenants,  then  and  there  took 
and  accepted  such  surrender  in  the  usual  manner  of  taking  surrenders 
out  of  court  of  the  said  manor,  and  (so  far  as  lawfully  might  be)  accord- 
ing to  the  custom  of  the  said  manor. 

During  all  the  time  hereinbefore  mentioned,  and  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  the  lords  or  lord  of  the  said 
manor  for  the  time  being,  and  the  steward  of  the  said  manor  for  the 
time  being,  have  accepted  and  enrolled  on  the  court-rolls  of  the  said 
manor,  and  of  right  ought  to  have  so  accepted  and  enrolled,  and  still 
of  right  ought  so  to  accept  and  enrol,  all  conditional  surrenders  by  way 
of  mortgage  duly  made  of  any  of  the  said  copyhold  tenements  and  here- 
ditaments, parcel  of  the  said  manor,  so  held  as  aforesaid,  upon  such 
surrenders  respectively  being  duly  tendered  for  that  purpose,  together 
with  the  lawful  fee  of  and  incident  to  such  enrolment :  and  such  enrol- 
ment is  necessary  for  the  purpose  of  rendering  any  such  surrender  a 
safe  and  valid  security. 

The  plaintiff,  so  being  such  copyhold  tenant  as  aforesaid,  and  being 
desirous  of  having  the  said  conditional  surrender  (the  tenor  whereof 
is  hereinbefore  set  forth)  duly  enrolled  on  the  court-rolls  of  the  said 
manor,  did,  after  the  makipg  of  the  said  conditional  surrender,  and 
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after  the  same  had  been  bo  taken  and  accepted  by  the  said  Edward 
Parker  and  Thomas  Hatley  as  aforesaid,  and  before  the  commencement 
of  this  action,  tender  the  *said  conditional  surrender  to  the  de-  r*qc1 
fendants,  and  each  of  them,  the  said  master,  fellows,  and  scholars  *■ 
of  Downing  College  aforesaid,  then  being  the  lords  of  the  said  manor, 
and  the  said  Clement  Francis,  then  being  the  steward  of  the  said 
manor,  and  of  the  courts  thereof,  for  the  purpose  of  the  same  being 
enrolled  on  the  court-rolls  of  the  said  manor,  and  did  then  tender  to 
the  said  defendants,  and  each  of  themr  together  with  the  said  condi- 
tional surrender,  the  lawful  fees  of  and  incident  to  such  enrolment ; 
and  then  requested  the  defendants  to  receive  and  enrol  the  said  condi- 
tional surrender  on  the  court-rolls  of  the  said  manor,  according  to  the 
custom  thereof.  But  the  defendants,  and  each  of  them,  then  refused, 
and  still  do  refuse,  to  accept  and  enrol  the  said  conditional  surrender 
on  the  court-rolls  of  the  said  manor,  according  to  the  custom  of  the  said 
manor,  because  of  the  following  words  contained  in  the  said  conditional 
surrender,  viz.,  "  To  such  uses  and  in  such  manner  as  the  said  Edmund 
Foster,  his  executors,  administrators,  or  assigns,  at  an;  time,  or  from 
time  to  time,  during  the  lives  of  the  said  surrenderor  and  Edmund 
Foster,  or  the  life  of  the  survivor  of  them,  or  within  twenty-one  years 
from  the  day  of  the  decease  (inclusively)  of  such  survivor,  shall,  by  any 
writing  or  writings  under  his  or  their  hand  or  hands,  appoint,  and,  in 
default  of,  and  until  appointment." 

To  which  words  the  defendants  respectively  then  and  there  wholly 
objected:  but  the  defendants  admit,  that,  in  all  other  respects,  the 
said  conditional  surrender  is  in  the  common  and  usual  form,  and  unob- 
jectionable. 

The  court  is  to  be  at  liberty  to  draw  any  inference,  or  find  any 
facts,  which,  in  the  opinion  of  the  court,  a  jury  ought  to  have  drawn 
or  found. 

The  question  for  the  opinion  is, — Whether  it  was  the  duty  of  the 
defendants,  or  either  of  them,  to  receive  and  enrol  on  the  court-rolls 
of  the  said  manor  the  said  ^conditional  surrender  the  tenor  r*Qro 
whereof  is  hereinbefore  set  forth  ?  *- 

If  the  court  shall  be  of  opinion  in  the  affirmative,  then  the  judgment 
shall  be  entered  for  the  plaintiff,  for  40*.  damages,  with  costs  of  the 
action.  If  the  court  shall  be  of  opinion  in  the  negative,  then  judgment 
shall  be  entered  for  the  defendants,  with  costs  of  the  action. 

Byles,  Serjt.  (with  whom  was  Worlledge),  for  the  plaintiff. — It  will 
be  conceded,  on  the  part  of  the  defendants,  that,  if  this  surrender  had 
been  accepted  by  the  lords  of  the  manor,  they  would  have  been  bound 
to  admit  the  ultimate  appointee.  The  question,  therefore,  is,  whether 
this  was  a  surrender  which  the  lords  were  compellable  to  accept  and 
enrol.  In  the  ordinary  case  of  a  surrender  to  the  use  of  a  will,  the 
name  of  the  ultimate  surrenderee  need  not  be  inserted:  Beal  v.  Shep- 
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herd,  Cro.  Jac.  199 ;  Holder  d.  Sulyard  v.  Preston,  2  Wils.  400.  la 
the  last-mentioned  case,  a  copyholder  surrendered  to  the  use  of  his  will, 
and  by  his  will  ordered  and  directed  two  persons  to  sell  and  to  apply 
the  moneys  arising  thereby  for  the  purposes  in  the  will :  and  it  was 
held  that  they  might  sell  without  being  admitted,  and  that  the  lord 
should  admit  the  vendee,  and  should  have  but  one  fine.  The  court  there 
said :  "  There  is  a  great  difference  between  a  naked  power  and  a  vested 
interest:  upon  a  naked  power  given  to  a  wife,  she  may  sell  to  her  hus- 
band: in  the  present  case,  a  mere  naked  power  is  given  by  the  will  to 
the  trustees  to  sell,  and,  when  the  vendee  comes  in,  he  is  in  under  the 
surrender  and  the  will,  as  much  as  if  he  had  been  expressly  named  in  the 
will.  We  think  these  trustees  have  no  right  to  be  admitted  tenants, 
either  in  law  or  equity,  because  they  have  no  interest,  but  only  a  mere 
naked  power  or  authority.  We  shall  not  take  notice  of  the  case  in 
Cro.  Jac.  199,  because  we  think  our  determination  wants  no  case  to 
♦support  it."    In  Glass  v.  Richardson,  9  Hare,  698,  there  was 
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a  devise  of  a  copyhold  to  such  uses  as  A.  and  B.,  or  the  survivor 


of  them,  or  the  executors  or  administrators  of  the  survivor,  or  the 
trustees  or  trustee  of  the  will  for  the  time  being,  should  by  deed 
appoint ;  and,  subject  thereto,  to  the  use  of  A.  and  B.,  their  heirs  and 
assigns,  for  ever ;  with  a  direction  to  sell,  and  stand  possessed  of  the 
proceeds  upon  certain  trusts.  After  the  death  of  the  testator,  A.  and 
B.  sold  the  copyhold  estate,  in  pursuance  of  the  trusts.  The  lord  of  the 
manor  required  that  A.  and  B.,  the  devisees,  should  be  admitted,  before 
the  admission  of  the  purchaser.  On  a  bill  by  A.  and  B.,  the  vendors, 
against  the  purchaser,  to  compel  a  specific  performance  of  the  contract, 
Vice-Chancellor  Turner  held  that  the  copyhold  tenant  might  direct  the 
lord  to  admit  into  the  tenancy  either  such  person  as  A.  should  nomi- 
nate, or  A.  himself ;  that  it  was  the  exercise  of  the  right  of  the  tenant 
to  nominate  alternatively  in  favour  of  A.  or  the  nominee  of  A.,  not  a 
double  exercise  of  his  right  to  nominate,  first,  in  favour  of  A.,  and  then 
in  favour  of  the  nominee  of  A. ;  and  that  the  purchaser  was  bound  spe- 
cifically to  perform  the  contract.  In  delivering  judgment,  his  Honour 
said :  "  The  will  of  a  copyhold  tenant,  as  I  apprehend,  is  nothing  more 
than  a  direction  to  the  lord  as  to  the  person  who  is  to  be  admitted  into 
the  tenancy.  The  tenant  may  direct  the  lord  to  admit  into  the  tenancy 
any  person  whom  he  names ;  or,  as  is  established  by  the  cases  with 
reference  to  authorities  given  for  the  sale  of  copyhold  estates,  he  may 
direct  the  lord  to  admit  into  the  tenancy  any  person  who  may  be  nomi- 
nated by  the  party  who  is  authorized  to  sell.  Upon  what  principle, 
then,  can  it  be  said  that  he  cannot  direct  the  lord  to  admit  into  the 
tenancy  either  such  person  as  A.  shall  nominate,  or  A.  himself,  if  he 
makes  no  nomination.  If  A.  nominates,  the  nominee  of  A.  is  the  nomi- 
*9<U1  nee  °^*ke  testator;  aQd  the  direction  is  to  admit  him.  *If  he 
-*  does  not  so  nominate,  the  direction  is  to  admit  A.    It  seems  to 
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me  to  be  no  more  than  an  exercise  by  the  tenant  of  his  right  to  nomi- 
nate alternatively  in  favour  of  the  nominee  of  A.,  or  of  A.,  and  not  a 
doable  exercise  of  his  right  to  nominate  first  in  favour  of  A.,  and  then 
in  favour  of  the  nominee  of  A."  [Jervis,  C.  J. — There  A.  was  a  party 
in  interest :  and  the  lord  was  entitled  to  a  fine.]  These  were  all  cases 
of  surrenders  to  the  use  of  a  will.  The  next  question  will  be,  what  is 
the  effect  of  a  surrender  like  this,  inter  vivos.  The  case  of  The  King 
v.  The  Lord  of  the  Manor  of  Oundle,  1  Ad.  &  E.  283  (E.  C.  L.  R.  vol. 
28),  3  N.  &  M.  484,(a)  is  precisely  in  point,  save  that  there  the  surren- 
der was  absolute,  here  conditional.  A  copyholder  in  fee  surrendered  to 
such  uses  as  A.  should  appoint,  and,  in  default  of  appointment,  to  the 
use  of  A.  in  fee :  A.,  without  having  been  admitted,  appointed :  and  it 
was  held,  that  the  appointment  was  a  good  execution  of  the  power,  and 
entitled  the  appointee  to  be  admitted  as  surrenderee  of  the  copyholder, 
who  continued  tenant  to  the  lord  until  some  one  was  admitted  under 
his  surrender.  Lord  Denman  there  says :  "  The  application  to  copy- 
hold property  of  the  general  doctrine  that  an  appointee  under  a  power 
takes  by  the  instrument  creating  the  power,  and  not  under  that  by 
which  the  power  is  executed,  was  not  disputed ;  nor  was  it  denied  that 
trustees  with  a  mere  power  to  sell  were  not  compellable  to  come  in  as 
tenants,  in  conformity  with  Beal  v.  Shepherd  and  Holder  d.  Sulyard 
v.  Preston.  But  a  distinction  between  these  cases  and  the  present 
was  strongly  insisted  upon ;  for,  here,  Dawson  was  not  a  mere 
trustee  to  sell,  but  was  surrenderee  in  fee  for  his  own  benefit,  until 
and  unless  he  should  make  an  appointment :  that  event  might  never 
have  happened,  and  at  any  rate,  without  his  being  admitted  his 
interest  could  not  be  transferred  to  Pruday.  But  it  appears  to 
*us  that  these  premises  may  be  correct,  without  leading  to  the  r+qrr 
conclusion.  The  lord  never  is  nor  can  be  for  one  moment  *- 
deprived  of  a  tenant,  for,  the  estate  must  always  be  in  some  person. 
In  the  two  cases  above  cited,  of  trustees  to  sell,  without  an  interest, 
the  estate  was  not  in  abeyance  till  sale,  but  remained  in  tbe  heir  of  the 
devisor,  which  heir  the  lord  might  have  compelled  to  be  admitted,  if  the 
sale  was  not  made  in  a  reasonable  time :  but,  when  such  sale  was  made, 
the  purchaser  was  entitled  to  be  admitted  under  the  surrender  to  the 
use  of  the  will,  just  as  if  he  had  been  a  devisee  named  in  it."  [Maule, 
J. — I  presume  Dawson  there  was  a  purchaser  for  money.]  He  was. 
That  case  shows  that  the  appointee  is  as  if  named  in  the  will,  although 
not  in  the  execution  of  a  mere  naked  power,  but  of  a  power  coupled 
with  an  interest,  and  although  the  appointment  is  by  deed.  [Cress- 
well,  J. — There,  the  lord  had  acted  upon  the  surrender.]  In  The 
Queen  v.  The  Lady  of  the  Manor  of  Dullingham,  8  Ad.  &  G.  858 
(E.  C.  L.  R.  vol.  35),  1  P.  &  D.  172,  the  surrender  was  similar  to  that 
in  the  present  case,  and  no  objection  was  taken  to  it.     [Maule,  J. — 

(a)  And  see  1  N.  A  M.  680  (E.  C.  L.  R.  voL  28). 
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There  being  one  clear  and  fatal  objection,  it  was  unnecessary  to  urge 
another.]  In  a  MS.  case  of  The  Queen  v.  The  Dean  and  Chapter  of 
Ely,  a  rule  was  made  absolute  for  a  mandamus  commanding  the  lords 
of  the  manor  of  Witchford,  in  the  Isle  of  Ely,  to  accept  a  surrender 
to  such  uses  as  one  R.  Poole  (a  purchaser  for  a  money  consideration) 
should  at  any  time,  or  from  time  to  time,  by  any  deed  or  deeds,  or  by 
his  last  will  and  testament  in  writing,  &c,  appoint.  [Jervis,  C.  J. — 
That  proves  nothing:  the  case  is  not  reported,  because  it  was  no 
decision.]  The  lord  is  not  injured  by  such  an  appointment  as  this, 
except  that  there  may  be  two  or  three  alienations  in  the  course  of  a 
good  life :  but  that  affords  no  answer.  Nor  is  he  deprived  of  a  tenant ; 
for,  he  may  call  upon  the  heir  of  the  surrenderor  to  come  in  and  be 
$«.fil  admitted.  [Maule,  J. — No  *doubt  there  is  such  thing  as  a 
-*  surrender  which  will  enure  to  entitle  one  who  is  a  stranger  to 
the  lord,  and  who  is  not  expressly  named  in  the  surrender,  to  be 
admitted :  but  it  can  only  be  where  there  is  a  special  custom  to  warrant 
it,  and  by  will.]  The  cases  show  that  the  tenant  may  enable  C.  D.  to 
appoint,  after  his  death,  by  deed.  [Maulb,  J. — No :  only  by  will.] 
No  special  custom  is  necessary/to  enable  the  tenant  to  devise.  [Mauls, 
J. — It  is  a  general  custom  of  all  manors.]  The  case  of  an  appoint- 
ment by  will  is  an  instance ;  the  case  of  a  deed  is  another  instance. 
[Maule,  J. — All  the  cases,  except  The  Queen  v.  The  Lady  of  the  Manor 
of  Dullingham,  are  cases  of  wills :  and  there  it  passed  sub  silentio.] 
The  principle  is  the  same  in  both  cases.  , 

Hugh  Hilly  contril. — It  may  be  conceded,  that,  if  the  lord  had 
accepted  this  surrender,  he  would  be  bound  to  admit  the  appointee.  But 
the  question  here  is,  whether  he  was  bound  to  receive  and  enrol  a 
surrender  in  this  form.  There  are  only  two  cases  that  have  any  bearing 
upon  the  point,  viz.  The  King  v.  The  Lord  of  the  Manor  of  Oundle, 
1  Ad.  k  E.  283  (E.  C.  L.  R.  vol.  28),  8  N.  &  M.  484,  and  Eddleston  v. 
Collins,  22  Law  Journ.,  N.  S.,  Chan.  480 :  but  neither  of  them  decides 
it.  In  the  last-mentioned  case,  the  surrender  was  taken  by  a  deputy- 
steward  who  was  at  the  time  an  infant.  The  surrender  was,  "to  such 
uses,  and  for  such  purposes,  &c,  and  charged  and  chargeable  with  such 
sums  of  money  for  the  benefit  of  Collins,  as  Adcock  should,  by  the 
direction  of  Collins,  appoint ;  and,  in  default  of  and  until  any  such 
appointment,  to  the  use  of  Adcock  in  fee,  according  to  the  custom  of 
the  manor,  but  subject  to  the  previous  surrender,  and  also  to  a  proviso, 
that,  if  Collins,  his  heirs,  executors,  or  administrators  should  pay  to 
Adcock,  his  executors  or  administrators,  1002.  and  interest,  then  the 
surrender  should  be  void."  And  the  Lord  Chancellor  said :  "  I 
give  no  opinion  whether  the  lord  was  bound  to  accept  such  a 
surrender ;  very  probably  he  was  not, — Glass  v.  Richardson,  9  Hare, 
698:  but,  having  done  so,  the  case  does  not  admit  of  a  doubt."  The 
King  v.  The  Lord  of  the  Manor  of  Oundle  is  cited  in  1  Scriven  on 
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Copyhold,  175 :  but,  in  a  note,  it  is  said, — "  But  the  author  apprehends 
that  the  lord  is  not  compellable  to  accept  a  surrender  creating  a  power 
of  appointment,  to  be  executed  by  deed.11  In  Rowden  v.  Maltster,  Cro. 
Car.  42,  Yelverton,  J.,  says :  "  The  statute  of  27  H.  8,  c.  10,  of  uses, 
toucheth  not  copyhold,  because  the  transmutation  of  possession  by  the 
sole  operation  of  that  statute,  without  allowance  of  the  lord,  would 
tend  to  the  lord's  prejudice/'  That  doctrine  is  commented  upon  by 
Mr.  Preston,  Shep.  Touchst.  515,  n.,  thus : — "  The  statute  of  uses 
does  not  affect  copyholds,  <  because  (according  to  Lord  Coke,  in  his 
Comp.  Cop.  124),  the  transmutation  of  possession  by  the  sole  operation 
of  the  statute,  without  the  allowance  of  the  lord,  or  the  agreement  of 
the  tenant,  would  tend  to  the  prejudice  both  of  the  lord  and  of  the 
tenant.'  The  reason  might  be  true,  supposing  any  act  could  be  done 
with  the  estate  whereby  the  statute  could  operate  (if  it  were  construed 
to  extend  to  copyholds),  without  the  allowance  of  the  lord  and  the 
agreement  of  the  tenant;  but  it  is  presumed  no  act  can  be  done 
respecting  the  actual  transfer  of  a  copyhold  estate,  which  does  not 
include  both  the  allowance  of  the  lord  and  the  agreement  of  the  tenant. 
The  reasoning  of  the  Lord  Chief  Baron  Gilbert  does  not  appear  more 
satisfactory.  He  says,  the  statute  of  uses  <  extends  not  to  copyholds, 
which  is  plain  from  common  experience ;  for,  when  a  copyholder  sur- 
renders to  the  use  of  another,  the  possession  is  not  executed  to  the 
use,  for,  the  surrenderee  hath  nothing  till  admittance ;  for,  it  was  not 
the  intent  of  the  statute  to  execute  the  possession  to  the  use  of  copy- 
hold lands,  for,  then  a  tenant  would  be  ^introduced  without  the  r#qrft 
lordCs  consent ;'  Oilb.  Ten.  182.  This  reasoning  seems  to  be  *- 
without  the  consideration,  that,  though  the  surrenderee  hath  nothing 
till  admittance,  yet,  if  the  statute  were  allowed  to  execute  the  posses- 
sion to  the  estate  upon  the  surrender,  the  tenant  Would  not  be  (as  is 
implied  in  Gilbert's  reason)  introduced  without  the  lord's  consent ;  for, 
the  surrender  must  be  with  the  lord?*  privity,  and  he  can  no  more 
refuse  the  admittance  than  the  surrender.  If  the  mode  of  the  con- 
reyance  by  surrender  and  admission  was  not  evaded,  the  operation  of 
the  statute  could  not  be  prejudicial  as  to  copyholds ;  but,  in  truth,  the 
reason  of  the  statute  not  extending  to  them,  seems  to  be,  that,  from 
the  nature  of  the  tenure,  and  the  mode  of  conveyance  or  transfer  of 
copyholds,  they  do  not  stand  in  need  of  the  operation  of  the  statute, 
i.  e.  none  of  the  inconveniences  which  occasioned  the  statute  of  uses, 
as  to  lands  of  inheritance  at  common  law,  exist  as  to  copyholds."  Here, 
the  lord  is  asked  to  accept  a  surrender  to  the  use  of  a  person  he  knows 
not :  by  this  means,  he  will  be  ousted  of  a  fine ;  and  no  provision  is 
made  to  insure  his  having  always  a  tenant  on  the  roll.  Edmund  Foster 
may,  if  he  wishes  to  realize  his  security,  appoint  to  some  one  else,  and 
so  the  lord  may  lose  a  fine  upon  the  alienation.  The  case  of  Peache  v. 
The  Duke  of  Somerset,  1  Stra.  454,  shows  that  the  lord  is  not  bound 
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to  take  notice  of  anything  but  what  appears  on  the  roll,  and  that  he 
is  not  bound  to  take  notice  of  the  private  Agreements  and  trusts  of 
parties.  [Maule,  J. — Do  you  find  any  decided  case  where  the  lord 
has  been  sustained  in  his  refusal  to  accept  a  surrender  burthened  with 
a  trust  ?]  None  has  been  found.  [Williams,  J. — A  copyholder  has 
a -tight  to  surrender  to  the  use  of  his  will,  though  there  is  no  instance 
of  such  a  surrender  upon  the  records  of  the  manor :  Pike  v.  White,  3 
Bro.  C.  C.  286 ;  Church  v.  Mundy,  15  Ves.  403.  Cresswell,  J.— 
jq-q-.  I  think  there  are  manors, — Tinmouth,  in  *Northumberland,  for 

-*  instance, — where  the  lord  will  not  accept  surrenders  to  trustees.] 
Byles,  Serjt.,  in  reply. — It  is  objected  that  there  is  no  provision  here 
that  the  lord  shall  always  have  a  tenant  on  the  roll.  The  law,  however, 
provides  for  that :  the  heir  is  always  the  tenant.  And  no  hardship  is 
imposed  upon  the  lord ;  for,  there  is  here  a  life  beyond  which  you  cannot 
go,  viz.,  the  life  of  the  surrenderor.  The  true  rule  is  laid  down  in 
Brook's  Case,  Popham,  125,  which  explains  the  reason  why  no  case  is 
to  be  found  of  the  lord  being  upheld  in  his  refusal  to  admit.  In  an 
ejectione  firmae  brought  by  one  Brook  against  Brook,  the  case  was 
this : — John  Wright,  a  copyholder  in  fee,  10  Eliz.,  surrendered  his  land 
into  the  hands  of  the  lord,  by  the  hands  of  tenants,  according  to  the 
custom,  &c,  without  saying  to  whose  use  the  surrender  should  be ;  and 
at  the  next  court  the  said  John  Wright  was  admitted,  habendum  to  him 
and  his  wife  in  tail,  the  remainder  to  the  right  heirs  of  John  Wright ; 
and  the  wife  of  John  Wright,  now  defendant,  was  seised  from  tha  time 
of  the  admittance  until  this  day.  It  was  objected  by  the  counsel  of 
the  plaintiff,  that  the  surrender  was  void,  because  no  use  was  limited, 
and  therefore  by  construction  of  law  ought  to  be  to  the  use  of  the 
surrenderor ;  as,  if  a  feoffment  be  made,  and  no  use  limited,  it  shall  be 
to  the  use  of  the  feoffor,  or,  as  it  is  in  Sir  Edward  Cleer's  Case,  6  Co. 
Rep.  18,  if  a  feoffment  be  made  by  one  to  the  uje  of  his  last  will,  he 
hath  the  use  in  the  mean  time.  Secondly,  that  the  admittance  was  not 
available  to  pass  an  estate  to  the  wife,  for  she  was  not  named  in  the 
premises,  but  only  in  the  habendum,  and  the  office  of  an  habendum  is, 
to  limit  the  estate,  and  not  the  person,  and  therefore  it  is  said  in 
Throgmorton  and  Tray's  Case,  Plowd.  Com.  145,  that,  if  one  be  named 
to  take  an  estate  in  the  habendum,  where  he  was  not  named  at  all 
*9601  *'m  ^e  Prem^se8»  ^is  is  not  good.     But  it  was  resolved  by  the 

J  whole  court,  for  the  first  point,  that  the  subsequent  act  shall 
explain  the  surrender ;  for,  quando  abest  provisio  partis,  adest  provisio 
legis :  and,  when  the  copyholder  accepts  a  new  admittance,  the  law 
id  tends  that  that  the  surrender  generally  made  was  to  such  an  use  as 
is  specified  in  the  admittance ;  and  the  lord  is  only  as  an  instrument  to 
convey  the  estate,  and  as  it  were  put  in  trust  to  make  such  an  admittance 
as  he  who  surrenders  would  have  him  to  make.  And  Crook,  J.,  said, — 
«  Fides  adhibita  fidem  obligat."     The  lord  is  bound  to  admit  any  per- 


[*961 


13  COMMON  BENCH.    (4  J.  SCOTT.)  960 

son  named  in  the  surrender,  or  named  in  pursuance  of  a  power  reserved 
by  the  surrender.  [Maulb,  J. — Which  he  has  accepted,  that  is.]  Or 
was  bound  to  accept.  Much  useful  information  upon  this  subject  is  to 
be  found  in  the  argument  of  Mr.  Tinney,  in  Boddington  v.  Abernethy, 
5  B.  &  C.  776  (E.  C.  L.  R.  vol.  11),  8  D.  &  R.  626  (B.  C.  L.  R.  vol. 
16).  The  case  here  does  not  show  that  there  is  any  special  custom 
of  this  manor  to  accept  surrenders  in  the  form  here  adopted :  but  there 
is  no  statement  of  any  custom  to  the  contrary. 

Jbrvis,  C.  J. — I  am  of  opinion  that  the  lords  were  not  bound  to 
accept  a  surrender  in  the  form  tendered  to  them  in  this  case,  and 
consequently  that  our  judgment  must  be  for  the  defendants.  It  is 
admitted  on  all  hands  that  there  is  no  authority  directly  in  point :  but 
it  is  said  that  there  are  cases  as  to  wills,  which  bear  upon  the  present, 
and  that  tjjere  is  no  distinction  in  principle  between  wills  and  deeds  in 
this  respect.  The  cases  of  Beal  v.  Shepherd,  Cro.  Jac.  199,  Holder 
d.  Sulyard  v.  Preston,  2  Wils.  400,  and  Glass  v.  Richardson,  9  Hare, 
698,  all  turned  upon  surrenders  to  the  use  of  wills ;  and  no  question 
arose  as  to  whether,  where  a  copyholder  surrenders  to  the  use  of  his  will, 
that  creates  a  power  in  the  surrenderee  to  name  the  person  to  come 
in  and  *be  admitted.  In  the  two  former,  there  was  a  power  to 
sell,  and  the  vendee  under  that  power  was  held  to  be  the  person 
entitled  to  be  admitted  under  the  original  surrender  to  the  use  of  the 
will.  So,  in  Glass  v.  Richardson,  the  nominee  of  A.  was  a  person 
named  by  the  testator,  who  came  in  under  his  surrender.  So,  here,  if 
this  had  been  the  case  of  a  surrender  to  the  use  of  a  will,  there  can  be 
no  doubt,  the  person  named  in  pursuance  of  the  power,  would  have  been 
virtually  the  person  named  in  the  will.  But  that  rule,  I  think,  is  pecu- 
liar to  wills.  It  is  founded  upon  the  general  custom  which  enables  the 
copyholder  to  point  out  by  his  will  the  person  to  whose  use  he  surren- 
ders. That  rule,  however,  has  no  application  to  transactions  inter 
vivos :  and  there  is  every  reason  against  its  so  applying.  There  is 
only  one  case,  viz.  The  King  v.  The  Lord  of  the  Manor  of  Oundle,  1 
Ad.  &  E.  283  (E.  C.  L.  R.  vol.  28),  8  N.  &  M.  484,  that  can  be  said  at 
all  to  bear  upon  the  present  case.  There,  one  Ragsdell,  a  copyholder 
in  fee,  surrendered  the  premises  "  to  such  uses,  and  upon  such  trusts, 
and  to  and  for  such  ends,  intents,  and  purposes,  and  with,  under,  and 
subject  to  such  powers,  provisoes,  declarations,  and  agreements,  as  T. 
Dawson  by  any  deed  or  deeds  should  direct  or  appoint,  and,  in  default 
of  and  until  such  direction  or  appointment,  to  the  use  and  behoof  of 
Dawson,  his  heirs  and  assigns,  for  ever."  Dawson,  in  exercise  of  this 
power,  by  deed  appointed  the  premises  to  one  Pruday.  The  lord  having 
accepted  the  surrender  at  a  customary  court,  afterwards  refused  to 
admit  the  nominee ;  and  the  application  was,  for  a  mandamus,  to  com- 
pel him  to  do  so.  The  decision  proceeded  upon  the  ground,  that  the 
lord  had  acted  upon  Ragsdell's  surrender,  by  calling  upon  the  surren- 
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deror,  and  thereby  had  adopted  the  instrument  which  created  the  power, 
and  therefore  could  not  be  permitted,  after  the  power  had  been  exer- 
*9621  c*se<*>  t0  8ay  ^at  Dawson  had  no  power  to  'nominate.      In 

-■  effect  the  lord  was  saying, — "You  may  nominate,  but  I  will  not 
admit  your  nominee."  In  The  Queen  v.  The  Lady  of  the  Manor  of 
Dullingham,  8  Ad.  &  E.  858  (E.  C.  L.  R.  vol.  85),  1  P.  k  D.  172,  the 
point  did  not  arise :  there  was  one  clear  objection,  which  disposed  of 
the  case.  The  case  of  The  Queen  v.  The  Dean  and  Chapter  of  Ely 
was  a  motion  for  a  mandamus.  And  it  may  be  observed  that  Lord 
Denman  always  inclined  to  grant  a  mandamus,  where  there  was  the 
slightest  question.  The  question  now  presented  to  us  is, — whether  the 
copyhold  tenant  has  power  to  force  upon  the  lord  the  acceptance  of  a 
surrender  like  this.  The  point  is  entirely  without  authority,  and,  upon 
principle,  I  think  he  has  no  such  right.  It  is  true,  that,  upon  one 
construction,  it  may  not  deprive  the  lord  of  a  tenant :  but  it  does  tend 
to  deprive  him  of  a  fine.  That  is  an  objection  which  the  lord  has  a 
right  to  urge.  In  the  absence,  therefore,  of  authority  for  it,  I  am  of 
opinion  that  the  tenant  has  no  right  to  compel  the  lord  to  accept  a  sur- 
render embarrassed  by  trusts  not  warranted  by  any  special  custom  of 
the  manor,  and  consequently  that  the  defendants  are  entitled  to  the 
judgment  of  the  court. 

Maule,  J. — I  am  of  the  same  opinion.  The  case  of  a  surrender  to 
the  use  of  a  will  stands  upon  a  peculiar  footing.  If  a  surrender  in  the 
form  here  proposed  were  accepted,  the  title  to  the  copyhold  might  be 
dealt  with  by  an  instrument  of  which  the  lord  could  take  no  cognisance, 
and  by  strangers  to  the  manor,  over  whom  he  could  have  no  control. 
That  would  be  an  inconvenience :  and  it  was  upon  that  ground  mainly 
that  the  case  of  Matthew  v.  Osborne,  antfe,  p.  919,  turned.  I  enter- 
tain a  strong  impression  that  this  case  comes  within  the  spirit  of  that 
decision,  on  the  ground  very  much  that  the  lord  ought  not  to  be  called 
upon  to  recognise  persons  over  whom  he  has  no  control,  and  to 
*9t*31  &*ve  e^ect  t0  "transactions  to  which  he  is  no  party.     The  case 

J  of  a  will  stands  upon  a  totally  different  footing  from  that  of  a 
transaction  inter  vivos.  The  general  principles  of  the  law  of  copyholds 
exclude  any  compulsion  on  the  lord  to  accept  such  a  surrender  as  that 
which  was  tendered  to  him  in  this  case.  This  decision  of  ours  upon 
this  special  case  will  not  conclusively  bind  the  parties.  There  may  be 
an  application  to  the  Court  of  Queen's  Bench  for  a  mandamus  to  com- 
pel the  lord  to  receive  and  enrol  the  surrender,  and  thus  the  question 
may  be  raised  upon  the  record.  For  myself,  however,  I  entertain  no 
doubt  whatever,  that  this  was  a  surrender  which  the  lord  cannot  be 
compelled  to  accept. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.  The  only  sem- 
blance of  authority  upon  the  question  before  us,  is,  the  case  of  Eddies- 
ton  v.  Collins,  22  Law  Journ.,  N.  S.,  Ezch.  480,  where  the  Lord  Chan- 
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cellor,  upon  the  authority  of  Glass  v.  Richardson,  9  Hare,  698,  expressed 
an  opinion  that  the  lord  could  not  be  compelled  to  accept  a  surrender 
in  form  like  the  surrender  in  the  present  case.  It  is  an  incident  in 
copyhold  tenures,  that  the  tenant  may  surrender  to  the  use  of  his  will ; 
and  a  custom  to  the  contrary  would  be  a  bad  custom.  That,  however, 
is  very  different  from  the  case  of  a  power  of  appointment  created  by 
deed  inter  vivos.    For  that  there  is  clearly  no  authority. 

Talfourd,  J.,  concurred.  Judgment  for  the  defendants. 


END  OP  TBINITT  TERM. 


INDEX 


THE   PRINCIPAL  MATTERS. 


ACTION. 
Notice  of,— See  Notice  of  Action. 

ADJUSTMENT. 
See  Insurance,  II. 

ADMITTANCE. 
See  Copyhold,  3. 

AFFIDAVIT. 
On  motion  to  change  the  Venue, — See  Practice, 

hi. 

AGENT. 
See  Principal  and  Agent. 

AGREEMENT. 

See  Contract. 

Master  and  Servant,  I. 

AMENDMENT. 
L  Under  3  &  4  W.  4,  c.  42,  •.  23. 
Demiee,  in  Ejectment.'] — In  ejectment  on  a  joint 
demise  by  H.  W.  and  M.  his  wife,  the  proof 
was  that  the  property  had  been  deriaed  to 
H.  W.  in  trust  for  the  sole  and  separate  use 
of  M.  The  judge  having  deolined  to  allow 
the  declaration  to  be  amended  by  striking 
out  the  name  of  tho  wife,  on  the  ground  that 
the  proposed  amendment  was  not  warranted 
by  the  3  A  4  W.  4,  o.  42,  s.  23,— Held,  that 
the  amendment  was  properly  refused.  Doe 
d\  Wilton  v.  Beck,  829 


IL  Under  the  Common  Late  Procedure  Act,  15 
<fc  16  Vict,  c  76,  •.  222. 

Adding  a  Plea.] — Quart,  as  to  the  power  of 
the  judge  to  add  a  plea  at  the  trial,  under 
the  222d  section  of  the  oommon  law  pro- 
cedure act,  15  A  16  Vict  c.  76.  Mitchell  v. 
Crauweller,  237 

APPRENTICE. 
Covenant  to  eerve  two  Maetert. 

1.  In  covenant  against  a  surety  on  an  indenture 
of  apprenticeship  of  A.,  to  serve  B.  and  G, 
the  defendant  pleaded  that  there  never  were 
or  was  any  services  or  service  for  A.  to  per- 
form to  or  for  the  plaintiffs  jointly. 

To  this  plea  the  plaintiffs, — setting  out  the 
indenture,  whereby  the  defendant  covenanted 
for  the  service  of  A.  as  apprentice  to  "  B.,  of, 
Ac,  surgeon,  and  C,  of,  Ac,  surgeon  and 
apothecary," — replied,  that,  at  the  time  of 
the  execution  of  the  indenture,  tho  plaintiffs 
wero  not  in  partnership,  nor  did  they  carry 
on  business  jointly  or  on  the  same  premises, 
but  that  they  carried  on  business  wholly 
separate  and  apart  from  and  independent  of 
each  other,  which  the  defendant  at  the  time 
of  executing  the  indenture  well  knew,  and 
that  the  plaintiffs  never  represented  to  the 
defendant  that  they  should  carry  on  business 
in  partnership: — Held,  that  this  replication 
was  bad  in  substance.  Popham  v.  Jonct,  225. 

2.  Semble,  that  the  proper  course  would  have 
been,  to  take  issue  on  the  plea,  if  the  plain, 
tiffs  intended  to  rely  on  the  service  of  the 
one  as  being  a  constructive  service  of  bots 
masters.  lb 
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APPROVAL. 


ARBITRAMENT. 


APPROVAL. 
See  Lunatic  Asylum. 

ARBITRAMENT. 
L  Authority  of  Arbitrator. 

1.  General  words  in  a  release  are  to  be  limited 
and  restrained  by  the  partionlar  words  in  the 
recitals.     Boyen  v.  Bluck,  652 

2.  Where,  therefore,  an  arbitrator  to  whom  cer- 
tain causes  and  matters  in  difference  between 
the  parties  were  referred, — with  power  to  him 
to  direct  the  re-conveyance  by  one  of  them 
to  the  other  of  certain  property  which  had 
been  purchased  and  held  by  the  former  in 
trust  for  the  latter,  and  to  direct  an  indem- 
nity and  release  of  the  former  by  the  latter, 
— by  his  award  directed  an  indemnity  with 
particular  recitals  of  the  transactions  between 
them,  and  concluding  with  these  general 
words,  "or  for  or  in  consequence  of  any 
other  act,  deed,  matter,  or  thing  whatsoever, 
in  anywise  relating  or  referring  to  or  arising 
oat  of  the  premises,  whether  hereinbefore 
recited  or  mentioned  or  not : — Held,  that  he 
had  not  exceeded  his  authority.  lb. 

3.  The  award  directed  that  A.  and  B.  should 
forthwith  execute  certain  re-conveyances  to 
C,  and  that  C.  should  forthwith  execute  in- 
demnities and  releases  to  A.  and  B. : — Held, 
that  « forthwith,"  in  the  latter  case,  meant, 
as  soon  as  A.  and  B.  had,  by  their  execution 
of  the  re-conveyances,  put  themselves  in  a 
position  to  call  for  the  execution  of  the  in- 
demnities; and  that  the  award  was  good, 
although  B.  was  no  party  to  the  submis- 
sion, lb. 

II.  Finality  of  Award. 

Award  de  Prceroima.]— A  cause  and  all  mat- 
ters in  difference  between  the  parties  were 
referred  to  a  barrister.  A  cross-claim  was 
urged  on  the  part  of  the  defendant  before 
the  arbitrator.  The  arbitrator,  professing  to 
make  his  award  "  of  and  concerning  the  said 
several  premises  so  referred  as  aforesaid," 
after  disposing  of  all  the  issues  in  favour  of 
the  plaintiff,  directed  the  defendant  to  pay  a 
gross  sum  to  the  plaintiff,  apportioned  the 
costs  of  the  reference  and  award,  and,  on 
payment  thereof,  directed  that  the  plaintiff 
should  execute  and  deliver  to  the  defendant 
a  general  release :  but  nothing  was  said  in 
respect  of  the  cross-claim : — Held,  that  the 
award  was,  nevertheless,  final:  for,  that  it 
must  be  intended  from  the  silence  of  the 
arbitrator  upon  the  subject  that  he  had  nega- 
tived the  cross-claim.    Harriton  v.  Creewick, 

399 
IIL  Award  of  Cotte. 

I.  By  an  agreement  of  reference  between  A., 
B.,  and  C,  it  was  provided  that  "  the  costs 
of  the  reference,  and  of  the  award  to  be  made 


in  pursuance  thereof,  including  a  reasonable 
compensation  to  the  arbitrators  for  their 
trouble,  shall  be  in  the  discretion  of  the  said 
arbitrators,  or  any  two  of  them,  who  thaU  by 
their  award  order  and  direct  by  whom,  to 
whom,  and  in  what  proportion*  and  manner 
the  tame  shall  be  paid."  The  arbitrators, 
having  by  their  award  disposed  of  the  mat- 
ten  in  difference,  awarded  as  to  the  costs  as 
follows :— "that  the  said  A.,  B.,  and  C,  re- 
spectively pay  for  the  attendance  of  his  and 
her  own  witnesses,  and  that  the  other  costs 
of  the  said  reference,  and  of  this  our  award, 
and  also  the  compensation  of  the  arbitrators, 
be  paid  by  the  said  A.,  B.,  and  ft,  in  equal 
proportions  :'* — Held,  that  the  costs  were  suffi- 
ciently disposed  of  by  this  direction.  In  re 
y   Young  and  Bulman,  623 

2.  By  a  submission,  it  was  agreed  that  "all  the 
costs  and  charges  in  and  about  the  submis- 
sion, the  reference,  and  award,  should  be  in 
the  discretion  of  the  arbitrators.0  The  arbi- 
trators, after  ordering  that  the  disputes  touch- 
ing the  matters  in  difference  should  cease, 
ordered  that  A.  should  pay  a  certain  sum  for 
the  damages  and  cof  incurred  by  B.,  and 
that  "  the  arbitrators'  charges  and  expenses 
attending  the  reference,  amounting  to  92/. 
IU.  104.,  should  be  borne  in  equal  propor- 
tions by  A.  and  B. ;  and  that  the  said  sums 
of  72J.  6#.  and  622.  14*.  10rf.,  should  tie  paid 
within  ten  days  from  the  execution  of  the 
award,  to  C. : — Semble,  that  the  award  dia 
not  sufficiently  dispose  of  "the  costs  and 
charges  in  and  about  the  submission,  refer- 
ence, and  award."    In  re  Laing  and  Todd\ 
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3.  The  first  count  charged  the  defendants  with 
injuring  the  plaintiff's  party-wall,  by  exca- 
vating by  the  Bide  of  it,  and  raising  and 
overloading  it.  The  defendants  pleaded, — 
first,  as  to  the  raising  and  overloading,  not 
guilty  by  statute, — secondly,  as  to  the  resi- 
due, payment  into  court  of  30/.  The  plain- 
tiff joined  issue  on  the  first  plea,  and  replied 
damages  ultra  to  the  second.  At  the  trial,  a 
verdict  was  taken  for  the  plaintiff;  subject  to 
an  award,  but  no  power  was  reserved  to  the 
arbitrator  to  certify  for  costs,  under  the  3  & 
4  Vict  c.  24,  s.  2.  The  arbitrator  having 
directed  a  verdict  to  be  entered  for  the  plain- 
tiff on  the  first  issue,  damages  20*.,  and  for 
the  defendant  on  the  second  issue: — Held, 
that  the  plaintiff  was  deprived  of  costs,  by 
the  3  &  4  Viot  e.  24,  s.  2,  having  "recovered 
by  the  verdict  of  a  jury  less  damages  than 
40#."    Beidr.  Aehby,  897 

IV.  Award  of  Payment  to  a  Stranger. 
1.  An  award  directing  payment  of  a  sum  of 
money  to  a  stranger,  is  not  good,  unless  it 
appears  on  the  face  of  the  award  that  such 
payment  is  for  the  benefit  of  a  party  to  the 
submission.    In  re  Laing  and  Todd,         276 
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2.  A  dispute  between  A.  and  B.,  two  ship- 
owners, as  to  a  collision,  was  by  agreement 
referred,  the  agreement  providing  that  "  all 
such  disputes  and  differences,  claims,  demands, 
and  damages  in  respect  thereof,  should  be  re- 
ferred to  the  arbitrators  f  and  that  "all  the 
costs  and  charges  in  and  about  the  submis- 
sion, the  referenoe,  and  award,  should  be  in 
the  discretion  of  the  arbitrators."  The  arbi- 
trators ordered  "that  all  disputes  between 
the  parties  touching  the  matters  in  difference, 
should  cease  and  determine  f  and  they  fur- 
ther ordered  that  A.  should  pay,  "for  the 
damages  and  costs  incurred  by  B.  in  conse- 
quence of  the  collision,  72J.  6«. j"  and  they 
further  ordered  that "  the  arbitrators'  charges 
and  expenses  attending  the  referenoe,  amount- 
ing to  62f.  14«.  10^.,  should  be  borne  in  equal 
proportions  by  A.  and  B. ;  and  that  the  said 
sums  of  72i.  6«.  and  022.  14t.  10(2.,  making 
together  1352.  0*.  lOd,  should  be  paid,  within 
ten  days  from  the  execution  of  the  award,  to 
C. :" — The  court  refused  to  make  a  rule, 
under  the  1  A  2  Vict  o.  110,  s.  18,  ordering 
A.  to  pay  the  722.  fa.  to  B., — there  being  no- 
thing on  the  face  of  the  award  to  show  how 
the  payment  to  C.  was  to  enure  as  a  payment 
for  the  benefit  of  B.  j  although  there  was  an 
affidavit  stating  that  0.  was  agent  for  B.'s 
vessel,  and  acted  as  his  agent  in  the  matter 
of  the  arbitration,  and  that  the  money  was 
directed  to  be  paid  to  him  as  such  agent  In 
re  Laing  and  Todd,  270 

V.  Order  under  I he  1  &  2  Viet.  e.  110,  §.  18. 
The  court  will  not  make  an  order  under  the  1 
&  2  Vict  c.  110,  for  payment  of  money 
directed  to  be  paid  by  an  award,  except  in  a 
case  where  an  attachment  would  have  been 
granted.  lb. 

ARTIFICER. 
See  TRGCK-ACT. 

A8SAULT. 
What  amount*  to. 
The  plaintiff  being  in  the  defendant's  work- 
shop, and  refusing  to  quit  when  desired,  the 
defendant  and  his  servants  surrounded  him, 
and,  tucking  up  their  sleeves  and  aprons, 
threatened  to  break  his  neck  if  he  did  not 
go  out;  whereupon  the  plaintiff,  apprehen- 
sive of  violence,  departed : — Held,  an  assault 
Read  v.  Coker,  850 

ASSURANCE. 
See  Iksuraxcb. 

ATTACHMENT. 

I.  For  Non-payment  of  Money, — See  AttorVKT, 

II. 

II.  For  Non-performance  of  an  Award, — See 

Arbitrameut,  V. 


ATTORNEY. 
L  Privilege. 

I.  Production  of  Deed*  of  Client.]— An  attor- 
ney is  not  bound  to  produce,  or  to  answer 
any  questions  concerning  the  nature  or  con- 
tents of,  a  deed  or  other  document  intrusted 
to  him  professionally  by  his  client:  and  the 
judge  has  no  right  to  look  at  the  instrument, 
to  see  if  the  objection  to  produce  it  or  dis- 
close its  contents  be  well  founded  or  not. 
Volant  v.  Soyer,  231 

2. '  Secondary  Evidence  of  Content*,] — A  paper 
which  the  attorney  admits  to  have  been  de- 
livered out  of  his  office  as  a  copy  of  the  deed, 
but  whioh  he  states  he  is  unable  of  his  own 
knowledge  to  vouch  to  be  a  copy, — is  not 
admissible  as  secondary  evidence,  upon  the 
attorney's  refusal  to  produce  the  original.  lb. 

II.  Non-Payment  of  Money  pursuant  to  a  Rule. 

The  mare  non-payment  of  money  by  an  attor- 
ney, pursuant  to  an  order  and  rule  of  court, 
is  no  ground  for  striking  him  off  the  roll. 
Guilford  v.  Sim*,  370 

.   And  see  Contract,  IX 

AVERAGE. 
See  LfSCRANCB. 

AWARD. 

See  Arbitrament. 

BANKRUPT. 
L  Bight*  and  Liabilitie*  of  Anignee*. 
Mortgagor  and  mortgagee  of  an  undivided 
moiety  of  certain  premises,  jointly  with  the 
owner  of  the  other  moiety,  demised  the  whole 
for  twenty-one  years  to  one  Green,  the  latter 
covenanting  with  the  three  lessors  jointly  and 
severally  to  pay  the  rent  reserved,  but  not 
saying  to  whom.  Green  entered  upon  the 
premises,  and  afterwards  became  bankrupt 
His  assignees  having  accepted  the  lease,— 
Held,— deferring  to  the  authority  of  Wake- 
field v.  Brown, 9  Q.  B.  209,— that  the  defend- 
ants were  liable  in  covenant  at  the  suit  of 
the  three  lessors,  for  rent  accruing  while  they 
were  possessed  of  the  premises.  Magnay  v. 
Edward*,  479 

IL  Fraudulent  Preference. 
1.  A.  obtained  certain  goods  by  purchaso  from 
the  sheriff  under  a  writ  of  fi.  fa.  at  his  own 
suit,  founded  on  a  warrant  of  attorney  for 
6002.  given  to  him  by  one  S.  The  writ  was 
put  into  the  sheriff's  hands  on  the  25th  of 
May,  1839,  and  a  bill  of  sale  given  to  the 
plaintiff  by  the  sheriff  on  the  21st  of  June, 
for  600/.  On  the  29th  of  May,  another  writ 
against  S.  was  put  into  the  sheriff's  hands, 
at  the  suit  of  one  M.,  for  62/.  A.  paid  M/s 
debt ;  and  the  assignment  to  him  was  under 
both  writs. 
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BANKRUPT. 


BILL  OF  EXCHANGE. 


A.  took  possession  of  the  good*;  and,  on 
tho  5th  of  October,  1849,  B.  aeised  and  sold 
them  as  a  distress  for  rent  due  to  him  from  8. 

S.,  on  the  5th  of  October,  1849,  filed  a  de- 
claration of  insolvency,  and  thereby  com- 
mitted an  act  of  bankruptcy;  and,  on  the 
8th,— the  statute  7  A  8  Vict  o.  90,  being  then 
in  force, — a  flat  was  awarded  against  him, 
founded  on  that  act  of  bankruptcy,  under 
whioh  flat  assignees  were  appointed. 

In  an  action  by  A.  against  B.  for  an  irre- 
gular and  excessive  distress  of  the  goods  so 
obtained  by  him,  the  defence  set  up  by  B. 
was,  that  A.  had  procured  the  goods  by  way 
of  fraudulent  preference,  and  that  S.  caused 
them  to  be  taken  in  execution  with  intent  to 
defeat  or  delay  his  creditors,  being  then  in- 
debted to  some  in  a  sum  sufficient  to  consti- 
tute a  good  petitioning-creditor's  debt :  and 
it  was  proved,  that,  on  the  14th  of  June, 
1851  (which  was  after  the  commencement  of 
this  action),  the  assignees  under  the  flat  gave 
notice  to  A.  that  they  meant  to  treat  the  war- 
rant of  attorney,  judgment,  and  execution,  as 
Toid,  and  should  claim  the  goods  against  B., 
as  being  wrongfully  taken  under  a  distress ; 
and  that  they  also  gave  notice  to  B.  that  they 
had  brought  an  action  against  A.  to  try  the 
validity  of  the  warrant  of  attorney,  and  had 
recovered  230*.,  the  value  of  the  goods  seised 
under  A.'s  writ;  and  requiring  B.  to  pay  to 
A.  tho  value  of  the  goods  distrained,  and 
claiming  from  B.  the  damages  for  the  illegal 
distress,  the  subject  of  this  action : — 

Held,  upon  a  bill  of  exceptions,  that,  as  the 
adjudication  of  bankruptcy  proceeded  on  the 
bankrupt's  own  application,  the  assignees 
could  not  treat  the  alleged  fraudulent  prefer- 
ence, or  taking  in  execution,  as  an  act  of 
bankruptcy;  but  that  they  were  entitled  to 
treat  it  as  a  fraudulent  preference,  or  an  exe- 
cution procured  by  the  bankrupt  in  contem- 
plation of  bankruptcy,  under  the  old  law, 
prior  to  the  6  GK  4,  c.  16, — and  consequently 
voidable,  upon  the  established -principle,  that 
fraud  only  gives  a  right  to  avoid  a  contract 
or  purchase,  that  the  property  vests  until 
avoided,  and  that  all  mesne  dispositions  to 
persons  not  parties  to,  or  at  least  not  oogni- 
sant  of,  the  fraud,  are  valid.  Stewnmm  v. 
Neumham,  285 

2.  Whether  a  fraudulent  preference  can  be  im- 
peached (ae  at*  act  of  bankruptcy),  under  a 
flat  on  a  bankrupt's  own  petition,  if  there 
was  at  the  time  of  such  fraudulent  preference 
a  sufficient  debt  to  constitute  a  petitioning- 
creditor's  debt, — quaere.  lb. 

III.  Ord*r  under  12  &  13  Vict,  c.  10o,  t.  125, 
for  Sale  of  Good*  in  the  Potee—ion,  Order, 
and  Disposition  of  the  Bankrupt. 

1.  An  order  by  a  commissioner  in  bankruptcy 
"  that  all  goods  and  chattels  whioh  at  the 


time  the  said  A.  B.  boeame  bankrupt,  were, 
by  the  consent  and  permission  of  the  tene 
owner  thereof,  in  the  possession,  order,  or 
disposition  of  the  said  A.  B.,  whereof  the  said 
A.  B.  was  reputed  owner,  or  whereof  he  had 
taken  upon  himself  the  sale,  alteration,  or 
disposition  as  owner,"  should  be  sold  for  the 
benefit  of  the  creditors, — is  not  a  compliance 
with  the  125th  section  of  the  12  &  13  Vict 
o.  106 ;  it  must  specify  the  particular  goods 
which  are  to  be  sold.  Quartermaine  v.  Bit- 
tUrton,  133 

2.  Such  an  order  is  properly  made  upon  an  ex 
parte  application.  lb. 

3.  Quart,  whether  the  order  should  recite  the 
circumstances  which  gave  the  commissioner 
jurisdiction  to  act  lb. 

BARON  AND  FEME. 
See  Husbabd  AMD  Warn. 

BILL  OF  EXCHANGE. 
L  Notice  of  Dishonour. 

1.  Time  for."] — A  bill  endorsed  by  A.  to  B., 
and  by  B.  to  C,  became  due  on  Saturday, 
the  15th  of  November,  and  was  presented, 
and  dishonoured.  C.  gave  notice  of  dis- 
honour to  B.,  on  Monday,  the  17th,  and  to 
A.  on  the  following  day,— B.  having  given 
no  notice. 

In  an  action  by  G.  against  A., — Held, 
upon  an  issue  on  a  plea  traversing  the  notice 
of  dishonour,  that  the  notice  was  too  late. 
Botoe  v.  Tipper,  249 

2.  By  an  Agent.] — The  bill  was  placed  in  the 
hands  of  D.  for  the  purpose  of  receiving  pay- 
ment : — Held,  that  D.  was  sufficiently  autho- 
rised to  give  a  notice  of  dishonour  on  behalf 
of  the  holder.  lb. 

IL  Accommodation  BilL 
In  assumpsit  by  endorsee  against  acceptor,  the 
defendant  pleaded  that  he  accepted  the  bill 
for  the  accommodation  of  the  drawer,  who 
negotiated  it  for  his  own  use,  and  paid  it  at 
maturity ;  and  that  the  bill  was  delivered  by 
the  holder  to  the  drawer,  who,  without  the 
consent  of  the  defendant,  and  without  having 
it  re-stamped,  endorsed  and  delivered  it  to 
the  plaintiff.  It  appeared,  on  production  of 
the  bill,  that  the  defendant's  name  was  writ- 
ten on  the  back,  and  that  there  was  a  memo- 
randum on  the  face  of  it  denoting  the  time 
of  its  maturity ;  and  it  was  proved  that  tho 
bill  was  delivered  by  the  drawer  to  the  plain- 
tiff after  that  date : — Held,  no  evidence  to 
show  that  the  bill  had  been  negotiated  by 
the  drawer,  and  paid  by  him  at  maturity. 
Jewell  v.  Parr,  909 

III.  Bill  obtained  by  Fraud. 
In  an  action  by  the  endorsee  against  the  ac- 
ceptor of  a  bill  of  exohange,  in  order  to  raise 


BILL  OF  EXCHANGE. 


CASE. 


a  presumption  that  the  plaintiff  had  received 
the  bill  fraudulently  and  without  value,  evi 
denee  was  offered  to  show  that  the  defendant 
had  been  defrauded  of  it,  that  one  H.,  the 
person  from  whom  the  plaintiff  received  it, 
had,  in  the  year  1847,  stood  in  the  dock  at 
the  Old  Bailey,  that  he  retired  thence,  and  was 
seen  no  more  at  large  for  eighteen  months, 
and  that  the  plaintiff  had  admitted  that  he 
"  had  known  H.  for  a  considerable  time :" — 
Held,  no  evidence  to  go  to  the  jury,  that  the 
plaintiff  was  aware  of  H.'s  conviction  or  dis- 
reputable  character.     Berry  v.   Alderman, 

674 
[Upon  a  second  trial,  the  defendant  ob- 
tained a  verdiot  upon  both  issues,  and  re- 
tained it    Ed.] 

BOTTOMRY. 
See  Shipping,  IL 

CASE. 
L  For  Negligence. 
In  driving  earriagee.] — 1.  A  master  is  respon- 
sible for  an  injury  resulting  from  the  negli- 
gence of  his  servant  whilst  driving  his  cart 
or  carriage,  provided  the  servant  is  at  the 
time  engaged  in  his  master's  business,  even 
though  the  aocident  happens  in  a  place  to 
which  his  master's  business  did  not  call  him : 
but,  if  the  journey  upon  which  tho  servant 
starts  be  solely  for  his  own  purposes,  and  un- 
dertaken without  the  knowledge  or  consent 
of  his  master,  the  latter  is  not  responsible. 
Mitchell  v.  Craeeweller,  237 

2.  The  defendants'  carman,  having  finished  the 
business  of  the  day,  returned  to  their  shop  in 
Welbeck  Street,  with  their  horse  and  cart, 
and  obtained  the  key  of  the  stable,  which  was 
olose  at  hand ;  but,  instead  of  going  there  at 
once,  and  putting  up  the  horse,  as  it  was  his 
duty  to  do,  he,  without  his  masters'  knowledge 
or  consent,  drove  a  fellow-workman  to  Euston 
Square ,-  and,  in  his  way  back,  ran  over  and 
injured  the  plaintiff  and  his  wife:— Held, 
that,  inasmuch  as  the  carman  was  not  at  the 
time  of  the  accident  engaged  in  the  business 
of  his  masters,  they  were  not  responsible  for 
the  consequences  of  his  unauthorised  act 

lb. 

3.  The  declaration  alleged  that "  the  defendants 
were  possessed  of  a  certain  cart  and  horse, 
which  was  being  driven  by  and  under  the 
care  and  direction  of  their  servant," — not 
saying,  at  the  time  of  the  grievance  com- 
plained of;  and  that,  u whilst  the  plaintiff 
was  crossing  a  certain  street,  Ac,  the  de- 
fendants, by  their  servant,  so  negligently  and 
improperly  drove  and  directed  the  said  cart 
and  horse  along  the  said  street,  that  the 
plaintiff  was  knocked  down  and  injured :" — 
Held,  that  the  first  allegation  was  immaterial, 
and  not  traversable;  and  that,  under  "not I 

vol.  xiii.— 79  8  Q 


guilty,"  the  defendants  might  show  that  the 
driver  was  not  at  the  time  of  the  accident 
acting  as  their  servant  lb. 

In  Navigation.] — L  By  the  26th  section  of  the 
14  A  15  Vict  e.  79,  the  commissioners  of  the 
Admiralty  are  authorized  to  make  regulations 
requiring  the  exhibition  of  such  lights  by 
such  olasses  of  vessels,  whether  steam  or  sail- 
ing vessels,  within  such  places  and  under 
such  circumstances  as  they  think  fit;  and 
provides,  that  all  owners  and  masters  or  per- 
sons having  charge  of  vessels  shall  be  bound 
to  take  notice  of  such  regulations,  and  shall 
exhibit  such  lights,  and  no  others,  at  such 
times,  within  such  places,  in  such  manner, 
and  under  such  circumstances  as  are  enjoined 
by  such  regulations ;  and  that,  in  case  of  de- 
fault, the  master  or  other  person  having 
charge  of  any  vessel,  or  the  owner  of  tuck 
veeeel,  if  it  appear  that  he  too*  in  fault,  shall 
for  each  and  every  occasion  upon  which  such 
regulations  are  infringed  forfeit  and  pay  a 
sum  not  exceeding  20/. 

And  the  28th  section  of  the  statute  pro- 
vides, that,  "in  case  any  damage  to  person 
or  property  be  sustained  in  consequence  of ' 
the  non-observance  of  any  of  the  said  rules, 
the  same  shall  in  all  courts  of  justice  be 
deemed,  in  the  absence  of  proof  to  the  con- 
trary, to  have  been  occasioned  by  the  wilful 
default  of  the  master  or  other  pereon  having 
charge  of  »uch  ve««e£,  and  such  master  or 
other  person  shall,  unless  it  appear  to  the 
court  before  which  the  cause  is  tried  that  the 
oircumstanoes  of  the  case  were  such  as  to 
justify  a  departure  from  the  rule,  bo  subject 
in  all  proceedings,  whether  civil  or  criminal, 
to  the  legal  consequences  of  such  default" 

A  count  in  case,  after  setting  out  the  26th 
section  of  the  above  statute,  and  averring 
that  the  commissioners  had  made  a  regula- 
tion that  "all  sailing  vessels  at  anchor  in 
roadsteads  or  fairways  shall  be  bound  to  ex- 
hibit, between  sunset  and  sunrise,  a  constant 
bright  light  at  the  mast-head/'  proceeded  to 
allege  that  the  plaintiffs  were  possessed  of  a 
certain  steam-vessel  called  the  A.,  then  pro- 
ceeding, between  the  hours  of  sunset  and 
sunrise,  down  the  river  Thames,  in  a  certain 
roadstead  or  fairway  thereof,  called  Graves- 
end  Reach;  that  tho  defendant  was  then 
possessed  of  a  certain  sea-going  and  sailing 
vessel  called  the  V.,  then  being  at  anchor  in 
the  Thames,  in  the  same  roadstead  or  fair- 
way, between  the  said  hours  of  sunset  and 
sunrise,  and  under  the  care  and  management 
of  the  servants  of  the  defendant;  that  it  was 
their  duty  to  exhibit  a  bright  light  at  the 
mast-head  of  the  defendant's  vessel ;  but  that 
they,  not  regarding  their  duty  in  that  behalf, 
neglected  to  exhibit  such  bright  light,  Ac. ; 
and  that,  while  the  said  steam-vessel  of  the 
plaintifls  was  so  proceeding,  Ac,  the  same,  by 
and  through  the  careUeeneee  and  neglect  of 
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CASE. 


COMMISSIONERS  IN  LUNACY. 


the  defendant,  in  not  exhibiting  the  bright 
light  at  the  maat-head  of  the  vessel  of  the  de- 
fendant, ran  foul  of  and  etruok  the  vessel  of 
the  defendant,  and  greatly  broke  and  dam- 
aged the  said  steam-vessel  of  the  plaintiffs : — 
Held,  on  demurrer,  that  the  declaration 
disclosed  no  breach  by  the  defendant  of  any 
duty  imposed  upon  him  by  the  statute ;  and 
that,  striking  oat  the  allegations  as  to  the 
statute,  the  declaration  showed  no  cause  of 
action,  it  tying  consistent  with  the  statements 
therein  that  the  damage  resulted  from  the 
plaintiff's  own  negligence.  The  General 
Steam  Navigation  Company  v.  Morrison,   581 

Sub-Contractor.] — 5.  If  one  employs  another  to 
do  an  act  which  may  be  done  in  a  lawful 
manner,  and  the  latter  in  doing  it  unnecessa- 
rily commits  a  publio  nuisance,  whereby  in- 
jury results  to  a  third  person,  the  employer 
is  not  responsible.    Peachey  v.  Rowland,  182 

6.  A.  employed  B.  to  construct  a  drain  in  a 
publio  highway ;  B.  employed  C.  to  fill  in  the 
earth  over  the  brick-work,  and  to  carry  away 
the  surplus:  C,  in  performing  his  work, left 
the  earth  raised  so  much  above  the  level  of 
the  road,  that  D.,  driving  by  in  the  dark,  was 
thereby  upset,  and  sustained  injury: — Held 
that  A.  was  not  responsible  for  the  negligence 
of  C.  lb. 

IL  For  Nonfeasance, 

One  who  gratuitously  accepts  the  office  of 
steward  of  a  horse-race,  is  not  responsible 
for  a  loss  resulting  to  one  who  enters  a  horse 
for  the  race,  from  his  mere  nonfeasance  in 
omitting  to  appoint  a  judge, — at  all  events, 
unless  it  appears  that  he  has  actually  en- 
tered upon  the  duties  of  the  offioe.  Balfe  v. 
West,  466 

IIL  For  Illegal  Distress. 

1.  A  count  in  case  for  distraining  for  more  rent 
than  was  due,  is  bad  though  it  alleges  it  to 
have  been  done  maliciously, — for,  an  act 
which  does  not  amount  to  a  legal  injury, 
cannot  be  actionable  because  it  is  done  with 
a  bad  intent.    Stevenson  v.  Newnham,      285 

2.  A.  obtained  certain  goods  by  purchase  from 
the  sheriff  under  a  writ  of  fi.  fa.  at  his  own 
suit,  founded  on  a  warrant  of  attorney  for 
600*.  given  to  him  by  one  8.  The  writ  was 
put  into  the  sheriff's  hands  on  the  25th  of 
May,  1839,  and  a  bill  of  sale  given  to  the 
plaintiff  by  the  sheriff  on  the  21st  of  June, 
for  6001.  On  the  29th  of  May,  another  writ 
against  S.  was  put  into  the  sheriff's  hands, 
at  the  suit  of  one  M.,  for  621.  A.  paid  MVs 
debt ;  and  the  assignment  to  him  was  under 
both  writs. 

A.  took  possession  of  the  goods ;  and  on 
the  5th  of  October,  1849,  B.  seised  and  sold 
them  as  a  distress  for  rent  due  to  him  from  S. 

In  an  action  by  A.  against  B.  for  an  irre- 
gular and  excessive  distress  of  the  goods  ob- 
tained by  him,  the  defence  set  up  by  B.  was,  | 


that  A.  had  procured  the  goods  by  way  of 
fraudulent  preference,  and  that  8.  caused 
them  to  be  taken  in  execution  with  intent  to 
defeat  or  delay  his  creditors,  being  then  in- 
debted to  some  in  a  sum  sufficient  to  consti- 
tute a  good  petitioning-creditor's  debt :  and 
it  was  proved,  that,  on  the  14th  of  June, 
1851  (whioh  was  after  the  commencement  of 
this  action),  the  assignees  under  the  fiat  gave 
notice  to  A.  that  they  meant  to  treat  the 
warrant  of  attorney,  judgment,  and  execu- 
tion, as  void,  and  should  claim  the  goods 
against  B.,  as  being  wrongfully  taken  under 
a  distress ;  and  that  they  also  gave  notice  to 
B.  that  they  had  brought  an  aotion  against 
A.  to  try  the  validity  of  the  warrant  of  attor- 
ney, and  had  recovered  23  Of.,  the  value  of 
the  goods  seised  under  A.'s  writ,  and  requir- 
ing B.  to  pay  A.  the  value  of  the  goods  dis- 
trained, and  claiming  from  B.  the  damages 
for  the  illegal  distress,  the  subject  of  this 
action: — 

Hold, — Erie,  J.,  dissentiente, — that,  inas- 
much as  the  subsequent  interference  of  the 
assignees  bad  no  relation  back  to  the  original 
delivery  of  the  goods  to  A.,  so  as  to  avoid 
the  transaction  ab  initio,  A.  had  an  undoubt- 
ed right  of  aotion  against  B.  for  the  illegal 
distress.  lb. 

TV.  In  Nature  of  Waste. 

Leseee  of  a  Mine.] — Case  in  the  nature  of  waste 
will  lie  against  a  lessee  of  a  mine,  for  an  in- 
jury to  the  reversion,  by  the  removal  of  a 
barrier  or  boundary  between  it  and  an  ad- 
joining mine,  although  the  act  complained 
of  might  also  be  the  subject  of  an  action  for  a 
breach  of  an  express  covenant.  Marker  v. 
Kenrick,  188 

CERTIORARI. 
To  remove  a  Cause  from  the  County  Court. 

Semble,  that  a  cause  removed  by  certiorari  from 
a  county  court,  is,  as  to  the  pleadings  there- 
in, governed  by  the  rules  prescribed  by  the 
common  law  procedure  act,  15  A  16  Vict  c 
76.    Messiter  v.  Rose,  163 

CESTUI  QUE  TRUST. 
How  far  affected  by  Fraud  in  Trustee, — See 

HUSBAKD  AND  WlFX,  III. 

CLERK  TO  JUSTICES. 
See  LpHATic  Asylum,  1,  7. 

COAL-MINE. 
&eMiftl. 

CODICIL, 
Explaining  a  doubtful  Will,— See  Dsyise. 

COMMISSIONERS  IN  LUNACY. 
See  Luxatic  Astluk. 


COMMITTEE  OF  VISITERS. 


CONTRACT. 
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COMMITTEE  OF  VISITERS. 
See  Lunatic  Asylum. 

COMMON  LAW  PROCEDURE  ACT. 

L  Judge'*  Order  under  15  A  16  Viet  «.  76, 
t.  80. 

After  judgment  for  the  plaintiff  on  a  demurrer 
to  a  surrejoinder,  on  the  ground  that  the 
plea  was  bad, — the  court  declined,  at  the 
plaintiff's  instance,  to  rescind  a  judge's  order 
allowing  the  defendants  to  traverse  and  de- 
mur to  the  surrejoinder,  under  the  80th  sec- 
tion of  the  common  law  procedure  act,  15  A 
16  Vict  c.  76.  Sheehy  v.  The  Profewional 
Life  Aeeurance  Company,  801 

U.  Traverse  and  Rejoinder  under  16  &  16  Vict. 
c  76,  e.  81. 

A  replication  to  a  plea  of  the  statute  of  limita- 
tions stated,  that,  at  the  respective  times 
when  the  causes  of  action  accrued,  the  plain- 
tiff was  in  parts  beyond  the  seas,  Ac,  and 
that  he  afterwards  returned  from  the  said 
parts  beyond  the  seas  into  this  kingdom,  and 
which  was  his  first  return  into  this  kingdom 
from  the  said  parts  after  the  said  causes  of 
action  accrued,  and  that  he  commenced  the 
suit  within  six  years  next  after  his  said  first 
return  into  this  kingdom. 

The  court  refused  to  allow,  in  addition  to 
a  traverse  (under  the  15  A  16  Vict  c  76,  s. 
81),  a  rejoinder  that  the  plaintiff  was  and  is 
a  Frenchman  born  in  France,  and  was  domi- 
ciled there  at  the  time  of  the  accruing  of  the 
causes  of  action,  and  which  said  causes  of 
action  respectively  first  accrued  to  the  plain- 
tiff in  France;  that,  more  than  six  years 
before  the  commencement  of  this  suit,  the 
plaintiffs  recovered  judgments  against  him 
in  France,  in  respect  of  the  same  causes  of 
action,  whereby  according  to  the  law  of 
France  the  causes  of  action  were  merged 
and  extinguished  in  the  said  judgments; 
and  that  the  defendant  had  been  domiciled 
and  resident  in  England  for  more  than  six 
years  from  the  date  and  recovery  of  the  said 
judgments, — on  the  ground  that,  so  far  as  it 
related  to  the  judgments  recovered  in  France, 
the  rejoinder  was  a  departure  from  the  plea ; 
and,  as  to  the  rest,  that  it  was  no  answer  to 
the  replication,— the  proviso  in  favour  of 
persons  under  disabilities,  in  the  21  Jac.  1, 
o.  16,  s.  7,  applying  as  well  to  foreigners  who 
have  never  been  in  this  country,  as  to  parties 
residing  abroad  at  the  time  of  the  accruing  of 
the  cause  of  action,  and  returning  afterwards 
to  England.    Lafond  v.  Ruddock,  813 

1TI.  Setting  atide  Judgment  eigned  under  #.  86. 

To  a  count  alleging  an  agreement  by  B.  to 
nerve  A.  as  his  clerk,  and  not  to  leave  with- 
out notice,  B.  pleaded,  that,  whilst  he  was  in 
A/s  employ,  A.,  without  any  just  oause  or 


provocation,  insulted  and  abused  him,  where- 
upon he  gave  him  notice -that  he  should  forth- 
with leave  his  service.  To  this  A.  (without 
obtaining  leave  to  reply  double)  replied 
thus, — "A.  takes  issue  on  B.'s  plea,  and 
further  says  that  the  notice  intended  in  the 
declaration  was  a  reasonable  and  proper 
notice,  but  that  the  notice  mentioned  in  B.'s 
plea  was  not  a  reasonable  or  proper  notice." 
A.  having  signed  judgment,  under  the  86th 
section  of  the  common  law  procedure  act,  15 
A  16  Vict  o.  76,— the  court  set  it  aside,  with- 
out costs,  declining  to  decide  whether  or  not 
the  judgment  was  regular.    Meeeiter  v.  Ro§e, 

162 

IV.  Amendment,  under  e.  222. 

Adding  a  plea.'] — Quare,  as  to  the  power  of  the 

judge  to  add  a  pita  at  the  trial,  under  the 

222d  section  of  the  common  law  procedure 

act    Mitchell  v.  Craeetoeller,  237 

COMPANIES  CLAUSES  ACT. 
See  Railway  Company. 

CONFIDENTIAL  COMMUNICATIONS. 
See  Attorney,  I.  1. 

CONSIDERATION. 

Want  or  Illegality  of, — See  Bill  of  ExCHAJraa, 
ILfIIL 

CONSTRUCTIVE  OCCUPATION. 
See  Usx  ajtd  Occupation. 

CONSTRUCTIVE  SERVICE. 
By  Apprentice, — See  Apprentice. 

CONTRACT. 
L  Conitruction  of. 

1.  A.  contracted  to  sell  1000  tons  of  iron  to  B., 
and  endorsed  and  delivered  to  him  a  docu- 
ment in  the  following  form,  addressed  to  A., 
and  signed  by  certain  iron-masters: — "We 
hold  at  your  disposal  1000  tons  of  gray  forge 
pig-iron,  of  22401bs.  to  the  ton,  whioh  we 
engage  to  deliver  to  your  order,  free  of  all 
charge,  into  boats,  on  the  presentation  of  this 
document  duly  endorsed  by  you :" — 

Held,  that  "presentation"  meant " deliver- 
ing up"  the  document  to  the  iron-masters; 
and,  consequently,  that  a  plea  that  the  de- 
fendant could  not  and  did  not  procure  the 
iron  according  to  the  tenor  and  effect  thereof, 
was  not  sustained  by  proof  that  the  docu- 
ment had  been  ehoum  to  the  iron-masters,  and 
that  they  refused  to  deliver  the  iron  unless 
the  document  was  previously  left  with  them. 
Bartlett  v.  Holme*,  630 

2.  A.  wrote  to  B.  on  the  15th  of  July,  pro- 
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posing  a  partnership,  saying,— "As  to  the 
time,  I  certainly  should  wish  it  by  the  end 
of  August.0  To  this  B.  answered,  on  the 
16th, — "  I  am  ready  to  accede  to  your  pro- 
posal. With  regard  to  time,  if  you  could 
possibly  defer  my  coming  until  the  second 
week  in  September,  it  would  suit  much  best." 
On  the  19th,  A.  again  wrote,—"  The  time  is 
very  important,  and  ought  not  to  be  later 
than  August:"— Held,  that  these  letters  did 
not  constitute  an  absolute  agreement j  and, 
the  judge  of  the  county  court  having  left  it 
to  the  jury  to  determine  whether  B.'fl  letter  of 
the  16th  of  July  was  a  positive  acceptance 
of  A.'s  proposal  of  the  15th,— Held,  a  misdi- 
rection.    Cheveley,  App„  Fuller,  Beep.     122 

IL  Executory  Contract  for  Services  at  an  At- 
torney and  Solicitor. 

A  count  in  assumpsit  against  the  secretary  of 
a  joint-stock  company,  stated,  that,  on  the 
80th  of  November,  1844,  if  wae  agreed,  by 
and  between  the  plaintiff  and  the  company, 
that,  from  the  1st  of  January  then  next,  the 
plaintiff,  as  the  attorney  and  solicitor  of  the 
oompany,  should  receive  and  accept  a  salary 
of  1002.  per  annum,  in  lieu  of  rendering  an 
annual  bill  of  costs  for  general  business 
transacted  by  him  for  the  oompany,  and 
should  and  would  for  such  salary  advise  and 
act  for  the  oompany  on  all  occasions  in  all 
matters  connected  with  the  company,  with 
certain  exceptions.  The  count  then  stated 
that,  the  said  agreement  being  so  made,  in 
consideration  that  the  plaintiff  had,  at  the 
request  of  the  company,  promised  the  oom- 
pany to  perform  the  same  in  all  things  on  his 
part,  the  oompany  promised  to  perform  the 
same  in  all  things  on  their  part,  and  to  re- 
tain and  employ  him  ae  such  attorney  and 
eolicitor  of  the  oompany,  on  the  term*  afore- 
eaid;  and  alleged  for  breach,  that  the  com- 
pany, disregarding  their  promise  and  agree- 
ment, did  not  nor  would  continue  to  retain  or 
employ  the  plaintiff  as  such  attorney  or  soli- 
citor, on  the  terms  aforesaid,  but  wrongfully 
and  without  any  reasonable  cause  dismissed 
and  discharged  him  from  such  employment 
and  retainer,  and  thence  hitherto  refused  to 
retain  or  employ  him  as  such  attorney  or 
solicitor  :— 

Held,— in  accordance  with  the  opinions  of 
eight  judges  against  one,  and  in  affirmance 
of  the  judgment  of  the  Exchequer  Chamber, 
whereby  that  of  the  Court  of  Common  Pleas 
was  reversed, — that  the  count  was  good  after 
verdict;  for,  that  it  sufficiently  alleged  an 
agreement  by  the  company  creating  the  re- 
lation of  attorney  and  client,  and  a  promise 
to  continue  that  relation  for  at  least  a  year. 
Emmene  v.  EUierton,  495 


EEL  Measure  of  Damage*  in  Caee  of  Breach  of. 

The  measure  of  damages  in  the  case  of  a 
breach  of  contract  to  deliver  goods  at  a 
specified  time,  is,  the  difference  between  the 
contract  price  and  the  market-price  at  the 
time  of  the  breach  of  contract,  or  the  price 
for  which  the  vendee  had  sold :  but  the  latter 
cannot  recover,  as  special  damage,  the  lose 
of  anticipated  profits  to  be  made  by  hie 
vendees.    Petereon  v.  Ayre,  853 

And  eee  Master  and  Servant,  1. 
Railway  Compact,  L 

CONTRACTOR. 

One  who  contracts  to  do  work  upon  a  large 
scale,  employing  labourers  under  him,  is  not 
an  "artificer,  workman,  or  labourer/'  within 
the  meaning  of  the  truck-act,  1  A  2  W.  4,  c 
87,  though  he  superintends  the  work,  and 
from  time  to  timo  labours  personally  therein. 
Sharman  v.  Sanders,  166 

And  eee  Case,  I.  5. 

COPYHOLD. 
Surrender  and  Admittance. 

1.  In  the  absence  of  any  special  custom  to  that 
effect,  the  lord  cannot  be  compelled  to  take  a 
surrender  by  deed  burthened  with  trusts. 
Flack  v.  The  Matter,  &c,  of  Downing  College, 

945 

2.  A  surrender,  therefore,  to  such  uses  as  "A. 
B.,  his  executors,  administrators,  or  assigns, 
at  any  time,  or  from  time  to  time  during  the 
lives  of  the  surrenderor  and  A.  B.,  or  the  life 
of  the  survivor  of  them,  or  within  twenty- 
one  years  from  the  day  of  the  decease  (in- 
clusively) of  such  survivor,  shall  by  any 
writing  or  writings  under  his  or  their  hand 
or  hands  appoint,  and,  in  default  of  and  until 
such  appointment*  to  the  use  of  A.  B.,  his 
heirs  and  assigns  for  ever,  according  to  the 
custom  of  the  said  manor/'  Ac, — is  not, 
without  some  special  custom  in  the  manor  to 
warrant  it,  such  a  surrender  as  the  lord  is 
bound  to  accept  lb. 

3.  A  surrenderee  (for  a  valuable  consideration) 
of  a  copyhold  tenement,  who  had  never  been 
admitted  thereto,  by  his  will  devised  it  to 
A.  B. :— Held,  that  A.  B.,  though  admitted, 
gained  no  legal  title  to  the  premises.  Mat- 
thew v.  Oeborne,  919 

CORPORATION. 
Service  of  Proceee  vpon. 
Qucere,  as  to  the  mode  of  service  upon  a  corpo- 
ration, under  the  Irish  uniformity  of  process 
act,  13  k  14  Vict.  c.  18,  ss.  8,  9  ?     Sheehy  v. 
The  Profeeeional  Life  Aeeurunce  Company, 

78T 
And  eee  Municipal  Corporation. 


COSTS. 


COVENANT. 
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COST6. 
L  Under  Statute  3  4  4  Vict,  e.  24,  «.  2. 

The  first  count  charged  the  defendants  with  in- 
juring the  plaintiff's  party-wall,  by  excavat- 
ing by  the  side  of  it,  and  raising  and  over- 
loading it  The  defendants  pleaded, — first, 
as  to  the  raising  and  overloading,  not  guilty 
by  statute, — secondly,  as  to  the  residue,  pay- 
ment into  court  of  301.  The  plaintiff  joined 
issue  on  the  first  plea,  and  replied  damagos 
ultra  to  the  second.  At  the  trial  a  verdict 
was  taken  for  the  plaintiff,  subject  to  an 
award,  but  no  power  was  reserved  to  the 
arbitrator  to  certify  for  costs,  under  the  3  & 
4  Viet  c.  24,  s.  2.  The  arbitrator  having 
directed  a  verdict  to  be  entered  for  the  plain- 
tiff on  the  first  issue,  damages  20*.,  and  for 
the  defendant  on  the  second  issue: — Held, 
that  the  plaintiff  was  deprived  of  costs,  by 
the  3  &  4  Vict  c.  24,  s.  2,  having  "recovered 
by  verdict  of  a  jury  less  damages  than  40«." 
Reid  v.  Aehby,  897 

H.  Suggestion  under  the  London  Small  Debts 
Act,  15  <fr  16  Viet.  e.  Ixxvii.,  t.  119. 

The  119th  section  of  the  London  small  debts 
extension  act,  15  A  16  Viot  c.  Ixxvii,  is  not 
repealed  by  the  120th  section,  the  latter  pro- 
vision not  being  necessarily  inconsistent  with 
the  former, — the  combined  effect  of  the  two 
being,  that,  if  the  plaintiff,  in  an  action  on 
contract  in  the  superior  court,  for  which  a 
plaint  might  have  been  entered  in  the  local 
court,  recovers  20/.,  and  not  more  than  50/. 
(or  less  than  5/.  in  tort),  a  suggftion  may  be 
entered  to  deprive  him  of  oosts ;  but  that,  if 
he  recovers  less  than  201.  in  an  action  on 
contract  (not  being  an  action  for  breach  of 
promise  of  marriage),  or  less  than  5/.  in  tres- 
pass, trover,  or  case  (not  being  an  action  for 
malicious  prosecution,  libel,  slander,  criminal 
conversation,  or  seduction),  he  loses  his  costs 
absolutely,  unless  the  judge  certifies  under 
the  121st  section.     Castrique  v.  Page,      458 

IIL  Taxation  of. 
Costs  of  Witne$$es.] — To  debt  for  work  and 
labour,  Ac,  the  defendant  pleaded, — first, — 
except  as  to  59/.  12*.,  never  indebted, — 
secondly,  except  as  to  69J.  12s.,  a  set-off, — 
thirdly,  except  as  to  69/.  12c,  payment, — 
fourthly,  payment  into  court  of  59/.  12«., 
which  was  taken  out  The  cause  was  re- 
ferred, and  the  arbitrator  found  the  first 
issue  for  the  plaintiff,  and  the  rest  for  the 
defendants : — Held,  that  the  plaintiff  was  not 
entitled  to  the  expense  of  his  own  attendance 
as  a  witness,  if  his  evidence  was  applicable 
to  the  second  and  third  issues ;  the  defend- 
ant being  entitled  to  the  general  oosts  of  the 
cause.     Clothier  v.  Oann,  220 

3G 


COUNTY  COURT. 

Jurisdiction  of. 

1.  Detinue.] — The  county  courts  have  jurisdic- 
tion, under  the  9  A  10  Vict  o.  95,  and  13  A 
14  Vict  c.  61,  in  actions  of  detinue.  Taylor 
V.  Addyman,  309 

2.  Devastavit.] — The  oounty  court  has  no  juris- 
diction to  try  a  question  of  devastavit  Winch, 
App.,  Winch,  Resp.,  128 

3.  Cause  removed  by  Certiorari.] — Semble,  that 
a  cause  removed  by  certiorari  from  a  county 
court,  is,  as  to  the  pleadings  therein,  governed 
by  the  rules  prescribed  by  the  common  law 
procedure  act,  15  A  16  Vict  c.  76.  Messiter 
v.  Rose,  162 

4.  Title  coming  in  Question.]— A.  and  B.  had  a 
conversation  about  the  letting  of  a  cottage 
which  A.  claimed  as  heir-at-law  of  his  father, 
who  had  been  in  possession  for  fifty  years 
before  his  death,  but  no  agreement  was  come 
to.  B.  afterwards  took  forcible  possession  of 
the  cottage  ;  and,  in  a  plaint  in  the  county 
court,  in  which  A.  claimed  two  years'  rent, 
B.  set  up  the  title  of  the  lord  of  the  manor : 
— Held,  that,  inasmuch  as  there  was  no  evV- 
dence  of  tenancy,  the  title  properly  came  in 
question;  and  a  prohibition  was  issued.  Mar- 
wood  v.  Waters,  820 

COUNTY  MAGISTRATES. 
See  Lunatic  Astlum. 

COVENANT. 
I.  For  payment  of  Rent. 
Mortgagor  and  mortgagee  of  an  undivided 
moiety  of  certain  premises,  jointly  with  the 
owner  of  the  other  moiety,  demised  the  whole 
for  twenty-one  years  to  one  Green,  the  latter 
covenanting  with  the  three  lessors  jointly 
and  severally  to  pay  the  rent  reserved,  but 
not  saying  to  whom.  Green  entered  upon 
the  premises,  and  afterwards  become  bank- 
rupt His  assignees  having  accepted  the 
lease, — Held, — deferring  to  the  authority  of 
Wakefield  v.  Brown,  9  Q.  B.  208,— that  the 
defendants  were  liable  in  covenant  at  the 
suit  of  the  three  lessors  for  rent  accruing 
since  they  became  possessed  of  the  premises. 
Magnay  v.  Edwards,  479 

IX  Effect  of  the  Reddendum,  with  a  subsequent 
express  Covenant  to  pay. 

By  indenture  of  the  20th  June,  1840,  reciting 
that  a  patent  had  been  granted  to  A.,  his 
executors,  Ac,  for  improvements  in  ma- 
chinery or  apparatus  for  manufacturing 
pipes,  A.,  in  consideration  of  the  reserva- 
tion and  covenants  thereinafter  contained, 
granted  to  B.,  his  executors,  administrators, 
and  assigns,  license  to  manufacture  the  said 
patent  improved  machinery,  and  exclusive 
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COVENANT. 


DETINUE. 


liberty,  license,  and  authority  to  make  pipes 
or  tabes  of  iron  (but  of  no  other  metal)  by 
or  with  each  machinery,  and  to  sell  and  dis- 
pose thereof  for  his  and  their  own  use  and 
benefit, —  reddendum  to  A.,  his  executors, 
Ac,  a  royalty  of  4f.  13*.  id.  for  every  ton  of 
the  said  iron  pipes  or  tubes  whieh  B.,  his 
executors,  administrators,  or  assigns,  should 
make  and  sell  in  pursuance  of  the  aforesaid 
license ;  "  but  such  patent  rent  to  be  paid 
without  deduction,  on  or  before  the  twenty- 
first  day  after  each  successive  quarter  of  a 
year  from  the  date  thereof:"  and  B.  did 
thereby  for  himself,  his  executors,  adminis- 
trators, and  assigns,  covenant  with  A.,  his 
executors,  Ac,  "  that  he,  B.,  his  executors, 
administrators,  and  assigns,  would,  within 
seven  days  after  the  end  of  each  successive 
quarter  of  a  year  from  the  date  thereof,  de- 
liver to  A.,  his  executors,  Ac,  a  just  and 
true  account  of  the  quantity  in  weight  of 
iron  pipes  or  tubes  which  B.,  his  executors, 
administrators,  or  assigns,  should  have  sold 
in  the  quarter  then  ending,  in  pursuance  of 
the  license,  and  would,  within  twenty-one 
days  after  the  end  of  each  successive  quar- 
ter, pay  A.,  his  executors,  Ac,  such  sum  as 
should  upon  the  face  of  such  account  be  pay- 
able by  way  of  royalty  as  aforesaid." 

On  the  4th  of  May,  1842,  B.  assigned  his 
interest  in  the  license  to  0.  On  the  11th  of 
September,  1845,  C,  by  a  deed  reciting  that 
I),  and  E.  intended  to  carry  on  the  business 
of  making  and  selling  iron  tubes  under  the 
license,  that  the  business  was  to  be  carried 
on  under  the  style  or  firm  of  The  Patent 
Welded  Iron  Tube  Company,  and  that,  by  a 
deed  of  even  date  therewith,  the  license  had 
been  assigned  to  F.  and  G.,  in  trust, — D.  and 
E.  covenanted  with  C,  that  they,  their 
executors,  administrators,  and  assigns,  would 
pay  all  sums  of  money,  and  perform  all 
covenants,  which  should,  from  the  25th  of 
December  then  last,  respectively  become 
payable  and  to  be  performed  in  respect  of 
the  said  license  and  letters  patent,  Ac 

In  covenant  by  C.  against  D.  and  E.,  the 
declaration  stated,  that,  after  the  29th  of 
September,  1847,  and  during  the  continuance 
of  the  license,  the  persons  carrying  on  the 
said  business  under  the  firm  or  style  of  The 
Patent  Welded  Iron  Tube  Company  made 
and  sold,  in  pursuance  of  the  license,  great 
quantities  of  the  said  iron  tubes,  whereby 
certain  royalties  beoame  due  to  A.;  and 
alleged  for  breach  that  D.  and  E.  did  not  pay 
the  money,  or  render  any  aooount  of  the 
pipes  so  made  and  sold : — 

Held,  on  demurrer,  that  the  declaration 
disclosed  a  sufficient  cause  of  action,  although 
It  did  not  in  terms  aver  that  any  iron  tubes 
were  made  by  B.  or  his  assigns;  and  that  the 


covenant  to  render  an  aooount  and  pay  the 
royalty,  did  not  control  the  covenant  to  pay 
contained  in  the  reddendum.  Bower  v. 
Hodge;  76$ 

DDL  Fraud  and  Immorality,  See  Husband  and 
Wipe,  HI. 
And  tee  Apprentice. 

DAMAGES. 
Measure  of. 

1.  For  Breach  of  Contract.] — The  measure  of 
damages  in  the  case  of  a  breach  of  a  con- 
tract to  deliver  goods  at  a  specified  time,  is, 
the  difference  between  the  contract  price  and 
the  market  price  at  the  time  of  the  breach 
of  contract,  or  the  price  for  which  the  vendee 
had  sold :  but  the  latter  cannot  recover,  as 
special  damage,  the  loss  of  anticipated  profit! 
to  be  made  by  hie  vendees.  Petereon  v. 
Ayre,  353 

2.  In  Trover.] — See  Shipping. 

And  see  New  Trial,  4. 

DEED. 
Production  of— See  Attorney,  L  1. 
And  See  Husband  and  Wifb,  ELL 

DEFAMATION. 

See  Slander. 

DELIVERY  ORDER. 
See  Contract,  L  2. 

DEMAND. 
L  Of  Bent,— See  Landlord  and  Tenant* 

IL  In  Detinue,— See  Detinue,  L 

HI.  PartieuUtrtof. 

Better  Particular*.]— In  ordering  further  and 

better  particulars,  the  court  will  not  compel 

the  plaintiff  to  give  particulars  of  payments 

made  by  the  defendant    Fussell  v.  Oordc*, 

847 

DETINUE. 

I.  Demand  by   One  of   Two  or  more  Joint- 

Tenants  of  a  Chattel. 
When  two  or  more  who  are  jointly  interested  in 
a  chattel,  deposit  it  with  a  stranger,  a  de- 
mand by  one  in  his  own  name  only,  and  not 
on  behalf  of  all,  will  not  entitle  such  one  to 
maintain  detinue  for  it    Atwood  v.  Emeet, 

881 

IL  Jurisdiction  of  County  Courts  in. 

The  oounty  courts  have  jurisdiction,  under  the 

9  A  10  Vict  c  95,  and  13  A  14  Vict,  c  61,  in 

actions  of  detinue.     Taylor  v.  Add y man,  309 


DEVASTAVIT. 


ENTRIES. 
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DEVASTAVIT. 

The  county  court  has  jurisdiction  to  try  a  ques- 
tion of  devastavit  Winch,  App.,  Winch, 
Reap.,  128 

DEVISE. 
Construction  of. 
1.  Executory  Bequest.]— A  testator,  by  bis  will, 
made  in  tbe  year  1820,  gave  and  bequeathed 
to  bis  daughter  Mary,  her  executors,  adminis- 
trators, and  assigns,  certain  leaseholds,  for 
life,  and,  from  and  after  her  decease,  he  gave 
and  bequeathed  the  same  "unto  and  amongst 
the  lawful  issue  of  his  said  daughter  Mary, 
equally,  share  and  share  alike,  with  benefit 
of  survivorship;  and,  in  default  of  such  issue, 
he  gave  and  bequeathed  the  same  unto  his 
•on  George,  for  his  natural  life,  and,  after  his 
decease,  to  his  children  equally,  share  and 
share  alike,  with  the  benefit  of  survivor- 
ship." 

He  afterwards  made  a  codicil,  which  con- 
tained a  recital  that  he  had  by  his  will  given 
and  bequeathed  the  leaseholds  to  his  son 
George  "after  the  decease  of  his  daughter 
Mary,  and  in  default  of  her  leaving  lawful 
issue,"  and  then  went  on  to  provide,  that,  in 
the  event  of  his  son  not  indemnifying  his 
estate  from  a  liability  he  the  testator  had  in- 
curred on  his  account,  all  the  bequests  to  his 
son  (but  so  far  as  concerned  the  son  only) 
should  be  revoked: — 

Held,  that,  interpreting  the  will  by  the  co- 
dicil, the  gift  over  in  the  former,  "in  default 
of  such  issue,"  being  capable  of  importing 
a  bequest  over  on  failure  of  issue  living  at 
the  death,  it  must  be  inferred  from  the  latter 
that  the  testator  employed  it  in  that  sense, 
inasmuch  as  in  tbe  codicil  he  referred  to  it 
as  if  it  were  a  gift  over  in  default  of  his 
daughter's  leaving  issue,  which  as  regards 
personality,  is  tantamount  to  a  gift  over  on 
failure  of  issue  living  at  the  death:  and, 
consequently,  that,  assuming  the  limitation 
in  the  will  if  it  stood  alone  would  have  con- 
ferred an  absolute  interest  on  the  daughter, 
upon  the  true  construction  of  the  will  and 
codicil  taken  together,  such  a  gift  was  sub- 
ject to  a  good  executory  bequest  over  in  favour 
of  the  children  of  the  testator's  son.  Darley 
v.  Martin,  683 

3.  Estate-Tail.}— A  testatrix,  seised  in  fee  of 
certain  copyhold  hereditaments,  by  her  will, 
dated  the  22d  of  May,  1826,  devised  as  fol- 
lows : — "  I  give  and  bequeath  unto  my  grand- 
daughter Mary  Anne,  the  house  and  land, 
with  all  the  rights  and  appurtenances  belong- 
ing thereto,  situate  at  R. f  and,  after  a  be- 
quest to  her  of  a  sum  of  2001.  due  on  a  bond, 
she  proceeded  as  follows, — "  But,  in  the  event 
of  the  said  Mary  Anne  dying  without  having 
any  lawful  issue,  it  is  my  will  that  the  said 


house  and  lands,  and  the  said  200/.,  do  revert 
to  the  survivor  or  survivors  of  my  other 
granddaughters,  to  be  divided  between  them 
share  and  share  alike  :— Held,  that  Mary 
Anne  took  an  estate-tail  in  the  realty,  and  an 
absolute  interest  in  the  200/.  Cole  v.  Goble, 

445 
8.  Interest  due  on  Mortgage."] — Testator  gave  to 
A.  "all  my  interest  and  claim  on  household 
property  in  W.,  on  which  I  have  a  mortgage 
of  1500J.  .-"—Held,  that  this  entitled  A.  to  the 
arrears  of  interest  due  upon  the  mortgage  at 
time  of  the  testator's  death.  Gibbon,  App., 
Gibbon,  Reap,,  205 

And  §ee  Copthold. 

DISHONOUR. 
Notice  of, — See  Bill  of  Exchakgs,  I. 

DISTRESS. 
See  Cask,  IIL 

DRAWINGS. 
See  Lunatic  Astlux. 

DUPLICITY. 
See  Plkaducgs,  VL 

DURESS. 
See  Mohsy  had  ahd  rbckivxd. 

DUTY. 

Breach  of  Duty  imposed  by  Statute, — 

See  Cask,  I.  4. 

EJECTMENT. 

I.  Action  for  Meene  Profit*. 

Judgment  in  Ejectment.'] — A  judgment  for  the 
lessor  of  the  plaintiff  in  ejectment,  is  not  con- 
clusive evidence  of  the  plaintiff's  title,  in 
trespass  for  the  mesne  profits,  with  a  plea  of 
not  possessed,  where  such  judgment  is  not 
replied  by  way  of  estoppel.  Matthew  v.  Os- 
borne, 919 

IX  Amendment  of  Demise  in,  under  3  Ss  4  W.  4, 
o.  42,  $.  23. 

In  ejectment  on  a  joint  demise  by  H.  W.  and 
M.  his  wife,  the  proof  was,  that  the  property 
had  been  devised  to  H.  W.  in  trust  for  the 
sole  and  separate  use  of  M.  The  judge  hav- 
ing declined  to  allow  the  declaration  to  be 
amended,  by  striking  out  the  name  of  the 
wife,  on  the  ground  that  the  proposed  amend- 
ment was  not  warranted  by  the  3  k  4  W.  4, 
c.  42,  s.  23, — Held,  that  the  amendment  was 
properly  refused.    Doe  d.   Wilton  v.  Beck, 
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ESTATE-TAIL. 
See  Devise,  2. 

ESTIMATES. 
See  Luhatic  Asylum. 

ESTOPPEL. 
See  Ejectment,  L 

EVIDENCE. 
L  Confidential  Communication*. 
An  attorney  is  not  bound  to  produce,  or  to 
answer  any  questions  concerning  the  nature 
or  contents  of,  a  deed  or  other  document  In- 
trusted to  him  professionally  by  his  client: 
and  the  judge  has  no  right  to  look  at  the  in- 
strument, to  see  if  the  objection  to  produce  it 
or  disclose  its  contents  be  well  founded  or 
not     Volant  v.  Soger,  231 

IL  Secondary  Evidence. 
A  paper  which  an  attorney,  on  examination  as 
a  witness,  admits  to  have  been  delivered  out 
of  his  office  as  a  copy  of  a  deed,  but  which  he 
tates  he  is  unable  of  his  own  knowledge  to 
▼ouch  to  be  a  copy, — is  not  admissible  as 
secondary  evidence,  upon  the  attorney's  re- 
fusal to  produce  the  original.  lb. 

III.  Entries  by  deceased  Persons, 
In  an  action  by  the  executor  of  the  payee 
against  the  maker,  upon  a  promissory  note 
more  than  six  years  over-due,  the  plaintiff,  in 
order  to  take  the  case  out  of  the  statute  of 
limitations,  produced  a  book  in  which  he  had, 
in  the  years  1844  and  1847  respectively,  at 
the  request  of  the  testatrix,  entered  two  pay- 
ments as  for  interest  due  upon  the  note,  whioh 
she  told  him  she  had  received  from  the  de- 
fendant : — Held,  admissible  evidenoe,  as  en- 
tries against  the  interest  of  the  party  making 
them.     Bradley  v.  James,  822 

IV.  Presumption  of  Fraud* 
In  an  action  by  the  endorsee  against  the  ac- 
ceptor of  a  bill  of  exchange,  in  order  to  raise 
a  presumption  that  the  plaintiff  had  received 
the  bill  fraudulently  and  without  value,  evi- 
dence was  offered  to  show  that  the  defendant 
had  been  defrauded  of  it,  that  one  H.,  the 
person  from  whom  the  plaintiff  received  it, 
had,  in  the  year  1847,  stood  in  the  dock  at  the 
Old  Bailey,  that  he  retired  thence,  and  was 
seen  no  more  at  large  for  eighteen  months, 
and  that  the  plaintiff  had  admitted  that  he 
"had  known  H.  for  a  considerable  time  :" — 
Held,  no  evidence  to  go  to  the  jury,  that  the 
plaintiff  was  aware  of  H.'s  conviction  or  dis- 
reputable character.  Berry  v.  Alderman,  674 
[Upon  a  second  trial,  the  defendant  ob- 
tained a  verdict  upon  both  issues,  and  re- 
tained it.    Ed.] 


EXCESSIVE  DISTRESS. 
See  Case,  m. 

EXECUTION. 

On  Judge's  Order  under  1*2  Viet.  c.  110, 
#.18. 
In  trover  by  the  plaintiffs  as  churchwardens,  to 
recover  possession  of  a  book  belonging  to  the 
parish,  a  verdict  was  taken  for  the  plaintiffs, 
subject  to  a  special  case.  Upon  the  argu- 
ment of  the  special  case,  the  court  directed  a 
nonsuit  The  case  was  afterwards  turned  in- 
to  a  special  verdict,  and,  upon  the  argument,  it 
was  agreed  "  that  the  judgment  of  the  court 
below  should  stand,  and  the  select  vestry  be 
at  an  end ;  the  costs  of  both  sides  to  be  paid 
ont  of  the  parish  funds."  This  agreement 
was  embodied  in  an  order  of  Erie,  J.,  which 
was  afterwards  made  a  rule  of  court. 

Difficulties  arising  in  carrying  out  this  or- 
der, the  court  of  error  awarded  a  venire  de 
novo;  and,  upon  the  cause  again  coming  on 
for  trial,  an  order  of  nisi  prius  was  drawn  up, 
by  consent,  referring  it  to  Williams,  J.,  to 
determine  the  cause  and  all  matters  relating 
to  it,  with  power  to  direct  in  what  manner  the 
order  (and  rule  thereon)  of  Erie,  J.,  was  to 
be  carried  into  effect 

In  August,  1852,  Williams,  J.,  made  an 
order  directing  the  defendants  to  pay  to  the 
plaintiffs  on  the  1st  of  March,  1853,  the  sum 
of  17352.  5s.  bd.  (the  amount  at  which  the 
plaintiffs'  costs  had  been  taxed),  "unless  in 
the  mean  time  the  said  sum  be  paid  to  the 
plaintiffs  out  of  the  funds  of  the  parish." 

This  last-mentioned  order  having  been 
made  a  rule  of  court,  and  the  money  not 
having  been  paid,  the  plaintiffs  issued  an 
execution  thereon,  under  the  1  <k  2  Vict,  c 
110,  s.  18:— 

Held,  that  the  order  of  Williams,  J.,  was 
not  an  award,  but  a  judge's  order,  and  made 
with  competent  authority :  but,  that,  being 
conditional,  it  was  not  one  upon  whioh  an 
execution  could  at  once  issue,  in  pursuance 
of  the  statute.    Oibbs  v.  Flight,  803 

EXECUTORS. 
Disbursements  by. 
Repairs.']— At  the  time  of  the  testator's  death, 
certain  debts  were  due  in  respect  of  repairs 
done  in  his  lifetime  to  certain  mortgaged 
premises.  These  were  paid  by  the  execu- 
trix : — Held,  that  she  was  not  entitled  to  be 
reimbursed  by  the  person  to  whom  the  pre- 
mises so  mortgaged  to  him  were  devised,  the 
sums  so  paid.     Gibbon,  App.,  Gibbon,  Resp., 
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EXECUTORY  CONTRACT. 
See  Shipping,  L 

FEME  COVERT. 

Bight*  and  Liabilities  of. 
The  plaintiff,  a  married  woman,  bought,  with 
monejs  earned  by  her  partly  before  and 
partly  daring  coverture,  railway  stook,  in  her 
own  name,  and  was  registered  as  the  pro- 
prietor thereof : — Held,  that,  inasmuch  as  she 
might  be  joined  with  her  husband  in  an 
action  against  the  company  for  dividends 
due  upon  the  stock,  she  might  (subject  to  be 
met  by  a  plea  in  abatement)  maintain  an 
action  for  the  same  in  her  own  name.  Pal- 
ton  t.  The  Midland  Counties  Bailway  Com- 
pany, 474 
FOREIGNER. 

Set  Lixxtatiox  or  Acnoss,  IL 

FRAUD. 

Effect  of,  on    Covenant,— See    HuSBAJTD    AJTD 

Wars,  HI. 

FRAUDULENT  PREFERENCE. 
See  Bankrupt,  II. 

GENERAL  WORDS. 
In  a  Deed,  limited  by  particular  Becitale, 
General  words  in  a  release  are  to  be  limited 
and  restrained  by  the  particular  words  in  the 
recitals.    Boyes  v.  Bluck,  652 

HABEAS  CORPUS. 

The  court  granted  a  writ  of  habeas  corpus,  at 
the  instance  of  the  father  of  an  infant  be- 
tween seven  and  eight  yoars  of  age,  com- 
manding the  mother  (from  whom  the  appli- 
cant was  divorced)  and  her  father  to  bring 
the  infant  into  court,  without  any  previous 
demand.    Ex  parte  Diedrich  Witte,  680 

HABENDUM. 
Office  of,--See  Shippiho,  L  2. 

HUSBAND  AND  WIFE. 

L  Liability  of  Husband  for  Necessaries  supplied 
to  the  Wife. 

In  an  action  for  goods  supplied  to  a  married 
woman,  the  proper  question  to  leave  to  the 
jury  is,  not  simply  whether  the  goods  were 
necessaries  suitable  to  the  station  in  life  of 
the  party,  bat  whether,  upon  the  facts 
proved,  the  wife  had  authority,  express  or 
implied,  to  bind  her  husband  by  her  con- 
tracts.   Beid  v.  Teakle,  627 

IL    Wife's  Bight  to  Separate  Estate. 
1.  A  married  woman  deposited  with  the  defend- 
VOL.  XIII. — 80 


ant  the  savings  of  certain  rents  of  leasehold 
property  which  had,  on  her  marriage,  been 
conveyed  by  her  with  the  consent  of  the  in- 
tended husband,  to  trustees,  upon  trust  to 
pay  or  permit  her  to  receive  the  rents,  Ac, 
to  her  sole  and  separate  use : — Held,  that,  the 
trust  being  discharged  on  the  rents  coming 
to  the  wife's  hands,  the  trustees  ceased  to 
hare  any  interest  in  or  control  over  them ; 
and  that,  upon  the  wife's  death,  her  husband 
was  entitled  to  bring  an  action,  in  his  own 
right,  to  recover  the  money  so  deposited. 
Bird  v.  Peagrum,  630 

2.  The  plaintiff,  a  married  woman,  bought,  with 
moneys  earned  by  her  partly  before  and 
partly  during  coverture,  railway  stock,  in  her 
own  name,  and  was  registered  as  the  pro- 
prietor  thereof: — Held,  that,  inasmuoh  as 
she  might  be  joined  with  her  husband  in  an 
action  against  the  company  for  dividends 
due  upon  the  stock,  she  might  (subject  to  be 
met  by  a  plea  in  abatement)  maintain  an 
action  for  the  same  in  her  own  name.  Bol- 
ton v.  The  Midland  Counties  Bailway  Com- 
pany, 474 

IIL  Separation  Deed  procured  by  Fraud  on  the 
Part  of  the  Trustee. 

1.  In  covenant  upon  a  separation-deed,  by 
which  B.,  the  husband,  covenanted  to  pay  to 
A.,  as  trustee  for  the  wife,  certain  quarterly 
payments, — B.  pleaded,  that  he  was  induoed 
to  make  the  indenture,  and  to  covenant  as  in 
the  declaration  mentioned,  through  and  by 
means  of  certain  false  and  fraudulent  mis- 
representations of  A.  by  him  made  to  B., — 
that  is  to  say,  by  A.,  before  and  at  the  time 
of  the  making  of  the  indenture  by  B.,  falsely 
and  fraudulently  representing  that  E.,  the 
wife  of  B.,  was  a  virtuous  and  moral  person, 
and  that  he,  A.,  was  a  virtuous  and  moral 
person,  and  fit  to  be  trustee  for  her  for  the 
purposes  of  the  indenture,  whereas  in  truth 
E.  was  not,  nor  was  A.,  a  virtuous  and  moral 
person,  Ac. ;  that  A.  had  then  treacherously, 
Ac,  seduced  the  said  E.,  so  then  being  the 
wife  of  A.,  and  subsequently  to  the  mar- 
riage,— which  last-mentioned  facts  A.  before 
and  at  the  time  of  the  making  of  tho  inden- 
ture suppressed  and  concealed  from  B. ;  that 
A.  so  fraudulently  procured  B.  to  make  the 
indenture,  in  order  that  he,  A.,  might  seduce 
away  the  said  E.  from  B.,  and  might  harbour 
and  have  access  to  her  for  the  purpose  of 
continuing  the  adulterous  intercourse;  and 
that  B.  was  induced  to  make  the  indenture  in 
the  declaration  mentioned,  and  to  covenant 
as  therein  alleged,  through  and  by  means  of 
the  said  false  and  fraudulent  misrepresenta- 
tions of  the  plaintiff,  and  by  reason  of  the 
suppression  and  ooncealment  as  aforesaid  of 
the  premises  so  suppressed  and  concealed  as 
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in  the  plea  mentioned,  and  in  ignorance 
thereof,  and  not  otherwise. 

The  jury  having  found  this  plea  proved, — 
Held,  on  motion  for  judgment  non  obstante 
veredicto,  that  the  plea  sufficiently  showed 
the  deed  to  be  so  tainted  with  fraud  as  to  be 
incapable  of  being  enforced  in  a  court  of  law ; 
and  that  the  plea  might  be  sustained  as  a 
general  plea  of  fraud,  notwithstanding  the 
absence  of  a  direct  averment  that  A.  knew, 
at  the  time  he  seduced  E.,  that  she  was  the 
wife  of  B.    Evans  v.  Edmonds,  777 

3.  And,  held,  that  it  was  no  answer  to  this  de- 
fence, that  the  plaintiff  was  suing  as  a  trustee, 
whoso  cestui  que  trust  was  not  shown  to  have 
been  party  to  the  fraud  alleged  on  the  record. 

lb. 

8.  And,  eetnble  (per  Maule,  J.),  that  it  made  no 
difference  whether  A.  falsely  asserted  to  be 
true  that  which  he  knew  to  be  false,  or  mere- 
ly asserted  that  to  be  true  of  the  truth  or 
falsehood  of  which  he  had  no  knowledge.  lb. 

IV.  Slander  of. 
Publication.] — Addressing  a  letter  to  a  wife, 
containing  matter  reflecting  on  her  husband, 
U  n  publication.     Wenman  v.  Ash,  836 

HORSE-RACE. 
Liability  of  Steward. 
One  who  gratuitously  accepts  the  office  of  stew- 
ard of  a  horse-race,  is  not  responsible  for  a 
loss  resulting  to  one  who  enters  a  horse  for 
the  race,  from  his  mere  nonfeasance  in  omit- 
ting to  appoint  a  judge, — at  all  events,  unless 
it  appears  that  he  has  actually  entered  upon 
the  duties  of  the  office.    Balfe  v.  West,    466 

HYPOTHECATION. 
See  Shipping,  IL 

ILLEGAL  DISTRESS. 
See  Cask,  IIX 

IMMORALITY. 
See  Husband  and  Wife,  HX 

INCOME-TAX. 
Annuity  payable  out  of  a  Fund  in  India. 
The  Bengal  Civil  Service  Annuity  Fund,  is  a 
fund  formed  in  India,  under  the  sanction  of 
the  East  India  Company,  by  the  subscriptions 
of  their  civil  servants  upon  the  Bengal  estab- 
lishment, augmented  by  contributions  from 
the  company;  and  a  civil  servant  who  has 
regularly  subscribed  to  the  fund,  and  retires 
after  the  regular  period  of  service,  becomes 
entitled  to  receive  thereout  an  annuity  of 
10,000  rupees.  The  fund  is  invested  in  In- 
dia, and  managed  there  by  a  committee  of 


nine,  four  of  whom  are  officially  connected 
with  the  government 

By  an  arrangement  with  the  company,  the 
annuitants  have  the  option  of  receiving  their 
annuity  in  India,  from  the  managers  of  the 
fund,  or  of  being  paid  at  the  East  India 
House  in  London,  at  the  rate  of  2s.  per  sicca 
rupee, — the  company  being  in  that  case  pro- 
vided out  of  the  fund  with  moneys  for  the 
purpose  of  making  the  payments. 

The  plaintiff,  a  retired  civil  servant,  en- 
titled to  a  pension  of  10002.  a  year,  whose 
permanent  residenoe  was  in  France,  elected 
to  receive  his  annuity  in  London : — 

Held,  that  the  annuity  was  not  subject  to 
income-tax,  under  the  5  A  6  Vict  c.  35,  not  be- 
ing payable  out  of  any  fund  in  England ;  and 
that  he  might  maintain  an  action  for  money 
had  and  received  against  the  company  to  re- 
oover  sums  deducted  and  retained  by  them  in 
respeot  of  such  tax,  and  paid  over  to  the  com- 
missioners. Udney  v.  The  East  India  Com- 
pany, 735 

INFANT. 
See  Habeas  Corpus. 

INSURANCE. 
L  Insurable  Interest. 
Advances  for  Repairs  and  Disbursements^ — A 
vessel  having  put  into  a  foreign  port  in  a 
damaged  state,  the  master  borrowed  money 
of  a  merchant  there,  for  necessary  repairs  and 
disbursements;  to  secure  which,  he  drew 
bills  upon  his  owner,  and  also  executed  an  in- 
strument which  purported  to  be  an  hypothe- 
cation of  the  ship,  cargo,  and  freight  By 
this  instrument,  the  merchant  who  advanoed 
the  money  forbore  all  interest  beyond  the 
amount  neoessary  to  insure  the  ship  to  oover 
the  advances ;  and  the  master  took  upon  him- 
self and  his  owner  the  risk  of  the  voyage, 
making  the  money  payable  at  all  events,  and 
subjecting  the  ship  to  seisure  and  sale  by 
virtue  of  process  "  out  of  Her  Majesty's  High 
Court  of  Admiralty  of  England,  or  any  Court 
of  Vice-Admiralty  possessing  jurisdiction  at 
the  port  at  whioh  the  said  vessel  might  at  any 
time  happen  to  be  lying,  or  to  be,  according 
to  the  maritime  law  and  custom  of  England," 
in  the  event  of  the  bills  being  refused  ac- 
ceptance, or  being  dishonoured : — 

Held,  that,  this  not  being  such  an  hypothe- 
cation as  could  be  enforced  in  the  court  of 
Admiralty, — the  payment  of  the  money  bor- 
rowed not  being  made  to  depend  upon  the 
arrival  of  the  vessel, — the  merchant  had  no 
insurable  interest  in  the  ship.  Stainbank 
v.  Shepard,  41S 

II.  Effect  of  Adjustment. 
To  a  declaration  on  a  policy  of  assurance,  alleg- 
ing a  partial  loss,  the  defendant  pleadod, 


INSUKANCE. 


JUDGMENT. 


979 


that,  Wore  action  brought,  the  proportional 
•urn  whioh  the  defendant  wu  liable  to  pay, 
was  by  agreement  settled  and  adjnited  at  a 
certain  rate ;  that  the  amount  payable  by  the 
defendant  in  respect  of  the  loss  was  thereby 
liquidated  and  ascertained  to  be  a  certain 
sum ;  and  that,  at  the  commencement  of  the 
suit,  the  plaintiff  was,  and  still  remained,  in- 
debted to  the  defondant  in  an  amount  exceed- 
ing the  amount  so  ascertained  for  premiums 
of  assurance  upon  policies  before  effected  by 
the  plaintiff  with  the  defendant,  which  amount 
the  defendant  was  willing  to  set  off  against 
the  amount  so  settled  and  ascertained  as 
aforesaid : — 

Held,  bad  on  demurrer,— the  action  being, 
notwithstanding  the  adjustment,  an  action 
for  unliquidated  damages.    Luekie  v.  Buthby, 

864 

INTEREST. 
See  Dbtisi,  8. 

INTERPLEADER. 

1.  The  statute  8  Ann.  o.  14,  s.  1,  which  pro- 
hibits the  taking  in  execution  of  goods  with- 
out satisfying  the  landlord's  claim  for  rent> 
does  not  apply  unless  the  goods  are  actually 
removed.      White  v.  Bin$tead,  804 

2.  Under  a  H  fa.  against  A.,  the  sheriff  seised 
the  goods  of  B.  B.  claiming  them,  the  sheriff 
obtained  an  order  under  the  interpleader  act, 
and  C,  the  landlord,  claimed  252.  for  a  quar- 
ter's rent  The  goods  were  sold  under  the 
order,  and  the  amount,  after  deducting  the 
25/.,  was  paid  by  the  sheriff  into  court.  On 
the  trial  of  the  issue,  B.  established  his 
claim : — Held,  that,  under  the  circumstances, 
the  sheriff  was  not  justified  in  paying  the 
rent  lb. 

IRISH  JUDGMENT. 
Sow  pleaded. 
To  a  declaration  upon  a  judgment  obtained  in 
one  of  the  superior  courts  in  Ireland,  against 
an  incorporated  company  in  England,  the  de- 
fendants pleaded, — that  they  were  not  served 
with  any  summons  or  process  issuing  out  of 
the  Irish  court,  in  the  action  in  whioh  the 
judgment  was  obtained,  and  that  the  plaintiff, 
irregularly,  and  behind  the  baehe  of  the  de- 
fendant; caused  an  appearance  to  be  entered 
for  the  defendants  in  that  action,  and  thereby 
obtained  the  judgment,  when  the  defendants 
were  not  within  the  jurisdiction  of  the  said 
court,  and  had  not  been  served  with  any 
summons  or  other  process  to  appear  to  the 
action : — Held,  that  the  plea  was  bad,  inas- 
much as  it  did  not  distinctly  allege  that  the 
defendants  did  not  know  of  the  summons  in 
the  Irish  court,  or  that  they  did  not  appear 
thereto.  Sheehy  v.  The  Profeeeional  Life- 
Aiiurance  Company,  787 


ISSUE. 
See  DbyibZ,  2. 

JOINT-STOCK  COMPANY. 
See  Railway  Compamt. 

JOINT-TENANTS. 
Of  a  Chattel. 
Where  two  or  more  who  are  jointly  interested 
in  a  chattel,  deposit  it  with  a  stranger,  a  de- 
mand by  one  in  his  own  name  only,  and  not 
on  behalf  of  all,  will  not  entitle  such  one  to 
w^fin^fa  detinue  for  it    Atwood  v.  Erneet, 

881 

JUDGE'S  ORDER. 
For  Payment  of  Money. 
In  trover  by  the  plaintiffs  as  churchwardens,  to 
recover  possession  of  a  book  belonging  to  the 
parish,  a  verdict  was  taken  for  the  plaintiffs, 
subject  to  a  special  case.  Upon  the  argu- 
ment of  the  special  case,  the  court  directed  a 
nonsuit  The  case  was  afterwards  turned 
into  a  special  verdict,  and,  upon  the  argu- 
ment it  was  agreed  "  that  the  judgment  of 
the  court  below  should  stand,  and  the  select 
vestry  be  at  an  end ;  the  costs  of  both  sides 
to  be  paid  out  of  the  parish  funds."  This 
agreement  was  embodied  in  an  order  of  Erie, 
J.,  whioh  was  afterwards  made  a  rule  of 
eonrt 

Difficulties  arising  in  carrying  out  this 
order,  the  court  of  error  awarded  a  venire  de 
novo j  and,  upon  the  cause  again  coming  on 
for  trial,  an  order  of  nisi  prius  was  drawn 
up,  by  consent^  referring  it  to  Williams,  J., 
to  determine  the  cause  and  all  matters  rela- 
ting to  it,  with  power  to  direct  in  what  man- 
ner the  order  (and  rule  thereon)  of  Erie,  J., 
was  to  be  carried  into  effect 

In  August*  1852,  Williams,  J.,  made  an 
order  directing  the  defendants  to  pay  to  the 
plaintiffs  on  the  1st  of  March,  1853,  the  sum 
of  735/.  6«.  5d.  (the  amount  at  which  the 
plaintiffs'  costs  had  been  taxed),  "  unless  in 
the  mean  time  the  said  sum  be  paid  to  the 
plaintiffs  out  of  the  funds  of  the  parish." 

This  last-mentioned  order  having  been 
made  a  rule  of  court,  and  the  money  not  hav- 
ing been  paid,  the  plaintiffs  issued  an  execu- 
tion thereon,  under  the  1  A  2  Vict  c  110,  s. 
18:— 

Held,  that  the  order  of  Williams,  J.,  was 
not  an  award,  but  a  judge's  order,  and  made 
with  competent  authority:  but,  that,  being 
conditional,  it  was  not  one  upon  which  an 
execution  could  issue  at  once,  in  pursuance 
of  the  statute.    Qibbe  v.  Flight,  803 

JUDGMENT, 
w        See  ComoH  Law  Pbocedubx  Act. 
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LABOURER. 
See  Truck  Act 

LANDLORD  AND  TENANT. 
L  Constructive  Occupation, 
In  an  action  for  use  and  occupation,  the  under- 
sheriff  told  the  jury  that  "a  constructive  oc- 
cupation" was  sufficient  to  entitle  the  plaintiff 
to  recover, — without  telling  them  what  was  a 
constructive  occupation: — Held,  a  misdirec- 
tion.    Towne  v.  D'Beinrich,  892 

II.  Duration  of  Tenancy, 
In  trespass  for  breaking  and  entering  the  plain- 
tiff's close,  the  plaintiff  relied  upon  the  bare 
possession,  though  it  appeared  that  he  had 
originally  become  possessed  as  tenant  to  one 
W.  under  a  written  agreement.  The  defend- 
ant proved,  that,  fire  days  after  the  com- 
mencement of  the  trespass,  he  obtained  a 
lease  of  the  close  in  question  from  W.,  which 
he  produced.  The  judge  told  the  jury,  that, 
in  the  absence  of  proof  of  the  quantum  of 
the  plaintiff's  interest  in  the  premises  (by  the 
production  of  the  written  agreement),  he  was 
only  entitled  to  nominal  damages: — Held,  no 
misdirection.     Twyman  v.  Knowles,  222 

III.  Notios  to  quit. 
A  demand  of  rent  accruing  subsequently  to  the 
expiration  of  a  notice  to  quit,  is  not  necessa- 
rily a  waiver  of  the  notice :  it  is  a  question 
of  intention,  which  must  be  left  to  the  jury. 
Blyth  v.  Dennett,  178 

IV.  Tear's  Rent  under  8  Ann.  e.  14,  «.  1. 
The  statute  8  Ann.  c  14,  s.  1,  which  prohibits 
the  taking  in  execution  of  goods  without 
satisfying  the  landlord's  claim  for  rent,  does 
not  apply  unless  the  goods  are  actually 
removed.    White  v.  Binetead,  804 

LARCENY  ACT. 
See  Noticb  of  Actio*. 

LETTERS-PATENT. 
Alignment  of  License,— See  PlbaddtO,  IH. 

LIBEL. 
Privileged  Communication, 
The  defendant,  who  had  lodged  in  the  house  of 
the  plaintiff,  conceiving  that  he  had  whilst 
there  lost  certain  documents,  and  imagining 
that  the  plaintiff  had  abstracted  them  from  a 
box  in  which  he  had  kept  them,  wrote  a  let- 
ter to  the  plaintiff's  wife,  stating  his  loss, 
and  his  suspicions,  in  language  seriously  re- 
flecting upon  the  character  of  the  plaintiff, 
and  intimating,  that,  unless  the  plaintiff 
should  think  proper  to  return  them,  he  would 
expose  him:— Held,  that  the  occasion  did 


not  justify  the  writing  of  the  letter,  so  as  to 
make  it  a  privileged  communication,  and 
that  the  plaintiff  was  entitled  to  recover, 
although  the  jury  negatived  malice.  Wen- 
man  v.  Ash,  836 

LIMITATION  OF  ACTIONS. 

L  Evidence  of  Payments,  to  take  a  Case  out  of 
the  Statute  of  Limitation: 

Accounts  of  a  Deceased  Person,] — In  an  action 
by  the  executor  of  the  payee  against  the 
maker,  upon  a  promissory  note  more  than 
six  years  overdue,  the  plaintiff^  in  order  to 
take  the  case  out  of  the  statute  of  limitations, 
produced  a  book  in  which  me  had,  in  the 
years  1844  and  1847  respectively,  at  the  re- 
quest  of  the  testatrix,  entered  two  payments 
as  for  interest  due  upon  the  note,  which  she 
told  him  she  had  received  from  the  defend- 
ant:— Held,  admissible  evidence,  as  entries 
against  the  interest  of  the  party  making 
them.  Bradley  v.  James,  822 

IL  Proviso  ae  to  Contract*  made  by  Persona 
abroad,  in  the  21  Joe,  1,  c  16,  s.  7. 

The  proviso  in  favour  of  persons  under  disa- 
bilities, in  the  21  Jac.  1,  c.  16,  s.  7,  applies  as 
well  to  foreigners  who  have  never  been  in 
this  country,  as  to  parties  residing  abroad  at 
the  time  of  the  accruing  of  the  cause  of 
notion  and  returning  afterwards  to  England. 
Lafond  v.  Ruddock,  813 

A  replication  to  a  plea  of  the  statute  of 
limitations  stated,  that,  at  the  respective 
times  when  the  causes  of  action  accrued,  the 
plaintiff  was  in  parts  beyond  the  seas,  Ac, 
and  that  he  afterwards  returned  from  the 
said  parts  beyond  the  seas  into  this  kingdom, 
and  which  was  his  first  return  into  this  king- 
dom from  the  said  parts  after  the  said  causes 
of  action  accrued,  and  that  he  commenced 
the  suit  within  six  years  next  after  his  said 
first  return  into  this  kingdom. 

The  court  refused  to  allow,  in  addition  to  a 
traverse  (under  the  15  <k  16  Vict,  c  76,  s. 
81),  a  rejoinder  that  the  plaintiff  was  and  is 
a  Frenchman  born  in  France,  and  was  domi- 
ciled there  at  the  time  of  the  accruing  of  the 
onuses  of  action,  and  which  said  causes  of 
action  respectively  first  accrued  to  the 
plaintiff  in  France;  that  more  than  six 
years  before  the  commencement  of  this  suit, 
the  plaintiffs  recovered  judgments  against 
him  in  France,  in  respect  of  the  same  causes 
of  action,  whereby  according  to  the  law  of 
France  the  causes  of  action  were  merged  and 
extinguished  in  the  said  judgments;  and 
that  the  defendant  had  been  domiciled  and 
resident  in  England  for  more  than  six  years 
from  the  date  and  recovery  of  the  said  judg- 
ments,— on  the  ground  that,  so  far  as  it  re- 
lated to  the  judgments  recovered  in  France, 
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the  rejoinder  was  a  departure  from  the  plea; 
and,  ae  to  the  rest,  that  it  was  no  answer  to 
the  replication,  for  the  reason  above  stated. 
Lafortd  v.  Ruddock,  813 

III.  In  Debt  on  Statute,  for  Railway  CalU. 
An  action  of  debt  by  a  railway  company 
against  one  of  its  members,  for  calls,  under 
the  companies  clauses  consolidation  act  (8  A 
9  Vict  c  16),  and  the  special  act  (8  A  9 
Vict  c  cxxiL),  is  an  action  founded  upon  a 
statutory  liability;  and  therefore  a  plea 
"  that  the  action  is  founded  upon  contracts 
without  specialty,  and  that  the  alleged  causes 
of  action  did  not,  nor  did  any  or  either  of 
them,  accrue  within  six  yean  before  the 
suit,"  i*  *  bad  plea, — the  proper  limitation 
to  such  an  action  being  twenty  years,  by  the 
3  £  4  W.  4,c42,s.3.  The  Cork  and  Bandon 
Railway  Company  v.  Ooode,  826 

LONDON  SMALL  DEBTS  ACT. 

Suggestion  to  deprive  Plaintiff  of  CotU  under 
15  &  16  Vict,  c  Ixxvii.  s.  119. 

The  119th  section  of  the  London  small  debts 
extension  act,  15  A  16  Vict  c.  Ixxvii.,  is  not 
repealed  by  the  120th  section,  the  latter  pro- 
vision not  being  necessarily  inconsistent 
with  the  former, — the  combined  effect  of  the 
two  being,  that,  if  the  plaintiff,  in  an  action 
on  contract  in  the  superior  court,  for  which 
a  plaint  might  have  been  entered  in  the 
local  court,  recovers  20?.,  and  not  more  than 
.  60J.  (or  less  than  5/.  in  tort)  a  suggestion  may 
be  entered  to  deprive  him  of  costs ;  but  that, 
if  he  recovers  less  than  20Z.  in  an  action  on 
contract  (not  being  an  action  for  broach  of 
promise  of  marriage),  or  less  than  61,  in  tres- 
pass, trover,  or  case  (not  being  an  action  for 
malicious  prosecution,  libel,  slander,  criminal 
conversation,  or  seduction),  he  loses  his  costs 
absolutely,  unless  the  judge  certifies  under 
the  121st  section.     Castrique  v.  Page,      458 

LUNATIC  ASYLUM. 

Contract  by  Committee  of  Justice*,  for  Plane,  Ae. 

I.  A  declaration  in  assumpsit  against  the  de- 
fendant, sued  as  clerk  to  a  committee  of 
visiters  appointed  pursuant  to  the  8  &  9  Vict 
c.  126,  for  the  regulation,  Ac,  of  a  county 
lunatic  asylum,  stated  that  it  was  agreed  by 
and  between  the  plaintiff  and  the  committee 
of  visiters,  that,  in  consideration  that  the 
plaintiff  would  render  his  services  as  an 
architect  in  examining  the  site  for  a  proposed 
lunatic  asylum,  and  preparing  the  requisite 
probationary  drawings  for  the  approval  of  the 
committee  of  vimters,  and  all  other  drawings 
and  documents  required  to  be  submitted  to  the 
commissioners  in  lunacy,  and  afterwards  to 
the  secretary  of  state,  pursuant  to  the  statutes, 
and  subsequently  would  prepare  the  whole  of 
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the  working-drawings,  estimates,  and  specifi- 
cationsfor  an  asylum  to  contain  two  hundred 
patients,  the  committee  agreed  that  the  sum  of 
4371.  10*.  should  be  paid  to  the  plaintiff 
The  declaration  then  alleged  that  the  plaintiff 
did  render  his  services  in  examining  the  site, 
and  did  prepare  (Ae  requisite  probationary 
drawings  for  the  approval  of  the  committee, 
and  had  always  been  ready  and  willing  to 
prepare  all  other  drawings  and  documents  re- 
quired to  be  submitted  to  the  commissioners 
in  lunacy,  and  secretary  of  state,  and  subse- 
quently to  prepare  the  whole  of  the  working- 
drawings,  estimates,  and  specifications, — of 
which  the  committee  had  notice  j  but  that 
they  refused  to  permit  him  to  complete  the 
agreement,  and  wrongfully  discharged  him 
from  the  further  performance  thereof. 

Second  plea, — that  the  plaintiff  did  not 
prepare  the  requisite  probationary  drawings 
in  the  count  mentioned: — Held,  that  the 
term  "probationary  drawings"  meant  draw- 
ings to  be  approved  of,  by  the  committee, 
and,  if  approved  of  then  to  be  submitted  to 
the  commissioners  in  lunacy  and  secretary 
of  state  ,*  and  consequently  that  the  pica  was 
proved,  it  appearing,  that,  although  certain 
drawings  had  been  submitted  to  the  com* 
mittee,  none  had  been  approved  by  them. 
Moffatt  v.  Dickson,  543 

2.  Third  plea,— that  the  plaintiff  did  not  pre- 
pare the  working-drawings  in  the  count 
mentioned: — Held,  bad  on  demurrer,  as 
being  a  traverse  of  a  matter  not  alleged  in 
the  declaration.  lb. 

3.  Fifth  plea, — that  a  reasonable  time  had 
elapsed  after  the  making  of  the  agreement 
and  before  the  plaintiff  was  discharged  from 
the  further  performance  thereof,  for  tho 
plaintiff  to  prepare  the  requisite  probation- 
ary drawings  for  the  approval  of  the  com- 
mittee; that  the  plaintiff  prepared  certain 
drawings,  which  the  committee  disapproved 
of  and  rejected;  and  that,  save  as  aforesaid 
the  plaintiff  did  not  prepare  any  probation- 
ary drawings  for  the  approval  of  the  com- 
mittee; and  that  therefore  they  dischargod 
him  from  the  further  performance  of  the 
agreement,  as  they  lawfully  might : — Held, 
that  the  plea  was  proved,  by  showing  that  a 
reasonable  time  for  preparing  the  requisite 
probationary  drawings  had  elapsed,  and  that 
none  were  prepared  by  the  plaintiff  except 
certain  drawings  which  the  committee  disap- 
proved of  and  rejected.  76. 

4.  And  held,  that  upon  the  true  construction 
of  the  contract  the  plaintiff  was  entitled  to 
recover  nothing  until  the  drawings  bad  been 
approved  by  the  several  parties  whose  ap- 
proval was  by  the  statute  required,  and  the 
subsequent  drawings  and  estimates  were  all 
completed.  lb. 
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5.  Qucere,  whether  the  committee  had  power 
to  make  a  contract  for  plans  and  drawings 
which  should  not  be  ultimately  approved  of? 
Moffatt  v.  Dickson,  643 

6.  Quctre,  whether,  assuming  that  they  had 
such  power,  the  plaintiff's  remedy  was  by 
action  or  by  mandamus  ?  lb. 

7.  Qucert,  whether,  assuming  that  the  contract 
was  one  upon  which  an  action  might  be 
maintained,  it  could  properly  be  brought 
against  the  clerfc?  lb. 

MALICIOUS  TRESPASS  ACT. 
See  Notice  of  Action. 

MANDAMUS. 
See  Lunatic  Astlum,  6. 

MASTER  AND  SERVANT. 
L  Diteolution  of  Contract  of  hiring. 
To  a  oount  alleging  an  agreement  by  B.  to 
serve  A.  as  his  clerk,  aud  not  to  leave  with- 
out notice,  B.  pleaded,  that,  whilst  be  was  in 
A.'s  employ,  A.,  without  any  just  cause  or 
provocation,  insulted  and  abused  him,  where- 
upon he  gave  him  notice  that  he  should  forth- 
with leave  his  service.  To  this  A.  (without 
obtaining  leave  to  reply  double)  replied  thus, 
— "  A.  takes  issue  on  B.'s  plea,  and  further 
•ays  that  the  notice  intended  in  the  declara- 
tion was  a  reasonable  and  proper  notice,  but 
that  the  notice  mentioned  in  B.'s  plea  was 
not  a  reasonable  or  proper  notice."  A.  hav- 
ing signed  judgment  undor  the  86th  section 
of  the  common  law  procedure  act,  15  &  16 
Vict  c  76, — the  court  set  it  aside,  without 
costs,  declining  to  decide  whether  or  not  the 
judgment  was  regular.      Meetiter  v.  Rose, 

162 

IL    Liability  of  Matter  for  Negligence  of  a 
Servant. 

1.  A  master  is  responsible  for  an  injury  result- 
ing from  the  negligence  of  his  servant  whilst 
driving  his  cart  or  carriage,  provided  the  ser- 
vant is  at  the  time  engaged  in  his  master's 
business,  even  though  the  accident  happens 
in  a  place  to  which  his  master's  business  did 
not  call  him :  but,  if  the  journey  upon  which 
the  servant  starts  be  solely  for  his  own  pur- 
poses, and  undertaken  without  the  knowledge 
or  consent  of  his  master,  the  latter  is  not  re- 
sponsible.    Mitchell  v.  Crateweller,  237 

2.  The  defendants'  carman,  having  finished  the 
business  of  the  day,  returned  to  their  shop  in 
Welbeck  street,  with  their  horse  and  cart, 
and  obtained  the  key  of  the  stable,  which 
was  close  at  hand;  but,  instead  of  going 
there  at  once,  and  putting  up  the  horse,  as  it 
was  his  duty  to  do,  he,  without  his  masters' 
knowledge  or  consent,  drove  a  fellow-work- 
man to  Euston  Square ;  and,  in  his  way  back, 


ran  over  and  injured  the  plaintiff  and  his 
wife : — Held,  that,  inasmuch  as  the  carman 
was  not  at  the  time  of  the  accident  engaged 
in  the  business  of  his  masters,  they  were  not 
responsible  for  the  consequences  of  his  unau- 
thorized act  Mitchell  v.  Craeewellert  237 
3.  The  declaration  alleged  that  "the  defend- 
ants  were  possessed  of  a  certain  cart  and 
horse,  which  was  being  driven  by  and  under 
the  care  and  direction  of  their  servant," — not 
saying,  at  the  time  of  the  grievance  com- 
plained of,*  and  that,  "whilst  the  plaintiff 
was  crossing  a  certain  street,  Ac,  the  defend- 
ants, by  their  servant,  so  negligently  and  im- 
properly drove  and  directed  the  said  cart  and 
horse  along  the  said  street,  that  the  plaintiff 
was  knocked  down  and  injured  r" — Held,  that 
the  first  allegation  was  immateral,  and  not 
traversable;  and  that,  under  "not  guilty," 
the  defendants  might  show  that  the  driver 
was  not  at  the  time  of  the  accident  acting  as 
their  servant  lb. 

MEMORANDA. 

Resignation  of  Lord  St  Leonards,  372 

Appointment  of  Lord  Cranworth  as  Chancellor, 

372 
Sir  G.  Turner,  V.  C,  appointed  one  of  the  Lords 

Justices,  372 

Resignation  of  Sir  F.  Thesiger,  A.  G.,  and  Sir 

F.  Kelly,  S.  G.,  372 

Appointment  of  Sir  A.  J.  Cookburn,  A.  G.,  and 

Sir  W.  P.  Wood,  S.  G.,  372 

Sir  W.  P.  Wood  appointed  one  of  the  Lords 

Justices,  and  knighted,  372 

R.  Bethell,  Esq.,  appointed  Solicitor-General, 

and  knighted,  372 

W.  M.  James  and  H.  A.  Merewether,  Esqs., 

Queen's  Counsel,  372 

MINE. 
Removal  of  Barrier. 
Case  in  the  nature  of  waste  will  lie  against  a 
lessee  of  a  mine,  for  an  injury  to  the  rever- 
sion, by  the  removal  of  a  barrier  or  boundary 
between  it  and  an  adjoining  mine,  although 
the  act  complained  of  might  also  be  the  sub- 
ject of  an  action  for  a  breach  of  an  express 
covenant    Marker  v.  Kenrick,  188 

MISDIRECTION. 
See  New  Trial. 

MONEY  HAD  AND  RECEIVED. 
Where  Maintainable. 
Money  paid  under  Compulsion.'] — An  executrix 
having  compelled  a  devisee  to  pay  certain 
moneys  to  her  before  she  would  give  up  the 
title-deeds  of  the  premises  to  him: — Held, 
that  (assuming  the  executrix  to  have  as- 
sented to  the  bequest)  the  devisee  was  en- 
titled to  recover  back  the  amount    in  ao 
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PLEADING. 


action  for  money  had  and  reoeived. 
App.,  Gibbon,  Reap., 


Gibbon, 
205 


MUNICIPAL  CORPORATION. 
Execution  against. 
Execution  cannot,  by  virtue  of  the  5  A  6  W.  4, 
o.  76,  s.  92,  be  had  against  the  property  of  a 
corporation,  acquired  since  the  passing  of 
that  statute,  in  satisfaction  of  a  debt  con- 
tracted by  the  old  corporation.  Arnold  v. 
Ridge,  745 

NEGLIGENCE. 
See  Cask,  I. 

NEW  TRIAL. 
For  Misdirection. 

1.  In  an  action  for  use  and  occupation,  the 
under-sheriff  told  the  jury  that  "a  con- 
structive occupation"  was  sufficient  to  entitle 
the  plaintiff  to  recover, — without  telling  them 
whatwa8  a  constructive  occupation: — Held, 
a  misdirection.     Towne  v.  I^Heinrich,      892 

2.  A.  wrote  to  B.  on  the  15th  of  July,  proposing 
a  partnership,  saying, — "As  to  the  time,  I 
certainly  should  wish  it  by  the  end  of 
August"  To  this  B.  answered,  on  the  16th, 
— "I  am  ready  to  accede  to  your  proposal 
With  regard  to  time,  if  you  could  possibly 
defer  my  coming  until  the  second  week  in 
September,  it  would  suit  much  best"  On 
the  19th,  A.  wrote  again,~<-"The  time  is  very 
important,  and  ought  not  to  be  later  than 
August:" — Held,  that  these  letters  did  not 
constitute  an  absolute  agreement;  and,  the 
judge  of  the  county  court  having  left  it  to 
the  jury  to  determine  whether  B.'s  letter  of  the 
16th  of  July  was  a  positive  acceptance  of 
A/s  proposal  of  the  15th, — Held,  a  misdireo- 
tion.     Cheveley,  App.,  Fuller,  Resp.,         122 

3.  In  trespass  for  breaking  and  entering  the 
plaintiff's  close,  the  plaintiff  relied  upon  the 
bare  possession,  though  it  appeared  that  he 
had  originally  become  possessed  as  tenant  to 
one  W.,  under  a  written  agreement  The  de- 
fendant proved,  that,  five  days  after  the  com- 
mencement of  the  trespass,  he  obtained  a 
lease  of  the  close  in  question  from  W.,  which 
he  produced.  The  judge  told  the  jury,  that, 
in  the  absence  of  proof  of  the  quantum  of 
the  plaintiff's  interest  in  the  premises  (by 
the  production  of  the  written  agreement),  he 
was  only  entitled  to  nominal  damages: — 
Held,  no  misdirection.     Twyman  v.  KnowUt, 

222 

4.  The  judge  further  told  the  jury,  that,  if  they 
gave  the  plaintiff  more  than  40*.,  he  could 
not  influence  the  costs;  but  that,  if  they 
gave  less  than  40#.,  each  party  would  have  to 
pay  his  own  costs : — Held,  no  misdirection. 

lb. 


NOT  GUILTT,  BY  STATUTE. 
See  Notice  of  Action. 

NOTICE  OF  ACTION. 

For  a  Thing  done  in  Pursuance  of  a  Statute. 

In  order  to  entitle  a  party  to  notice  of  action 
for  a  thing  done  "in  pursuance"  or  "in  the 
execution"  of  an  act  of  parliament*  it  is  not 
necessary  that  he  should  at  the  time  of  doing 
the  act  be  cognisant  of  the  existence  of  the 
statute  giving  him  such  protection,  or  that 
he  should  be  acting  strictly  in  the  execution 
of  it     Bead  v.  Coker,  850 

NOTICE  OP  DISHONOUR. 
See  Bill  of  Exchange,  L 

NOTICE  TO  QUIT. 
See  Landlord  and  Tenant. 

NOTICE  OP  TRIAL. 
The  plaintiff  gave  notice  of  trial  for  the  firet 
sitting  in  London  in  Easter  Term, — which 
was  the  22d  of  April :  on  the  20th  of  April, 
he  gave  the  defendant  notice  that  the  cause 
would  be  taken  as  an  undefended  cause  at 
the  second  sitting  (which  would  be  on  the 
29th) :  the  cause  was  called  on  and  tried  at 
the  first  sitting,  and  a  verdict  found  for  the 
plaintiff, — the  defendant  not  appearing: — 
Held,  that  the  defendant  was  too  late,  on 
the  6th  of  May,  to  move  to  set  aside  the 
trial  and  subsequent  proceedings.  Ellaby  v. 
Moore,  907 

ORDER. 
L  In  Bankruptcy, — See  Bankrupt,  ILL 
U.  Judge* e  Order,— See  Judge's  Ohdkb, 

PARTIAL  LOSS. 
See  Ikotrahcb. 

PAYMENT. 

L  Particular*  of  Payment*  made  by  Defendant, — 

See  Practice,  I. 

TX  To  take  a  Case  out  of  the  Statute  of  Limita- 
tion*,— See  Ldutatiov  of  Aotioms,  L 

PAYMENT  INTO  COURT. 
Effect*  a*  to  Co*te,—See  Costs,  I. 

PLEADING. 
L  Assumpsit. 
Executory  Contract.] — 1.  A  count  in  assumpsit 
against  the  secretary  of  a  joint-stock  com- 
pany, stated,  that,  on  the  30th  of  Novem- 
ber, 1844,  t'f  wx*  agreed,  by  and  between 
the  plaintiff  and  the  company,  that,  from 
the  1st  of  January  then  next,  the  plaintiff, 
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as  the  attorney  and  solicitor  of  the  com- 
pany, should  reoeire  and  accept  a  salary 
of  1002.  per  annnm,  in  lieu  of  rendering  an 
annual  bill  of  costs  for  general  business 
transacted  by  him  for  the  company,  and 
should  and  would  for  such  salary  advise  and 
act  for  the  company  on  all  occasions  in  all 
matters  connected  with  the  company,  with 
certain  exceptions.  The  count  then  stated 
that,  the  said  agreement  being  so  made,  in 
consideration  that  the  plaintiff  had,  at  the 
request  of  the  company,  promised  the  com- 
pany to  perform  the  same  in  all  things  on  his 
part,  the  company  promised  to  perform  the 
same  in  all  things  on  their  part,  and  to  re- 
tain and  employ  him  as  $uch  attorney  and 
solicitor  of  the  company,  on  the  term*  afore- 
said; and  alleged  for  breach,  that  the  com- 
pany, disregarding  their  promise  and  agree- 
ment, did  not  nor  would  continue  to  retain  or 
employ  the  plaintiff  as  such  attorney  or  soli- 
citor, on  the  terms  aforesaid,  but  wrongfully 
and  without  any  reasonable  cause  dismissed 
and  discharged  him  from  such  employment 
and  retainer,  and  thence  hitherto  refused  to 
retain  or  employ  him  as  such  attorney  or 
solicitor : — 

Held,— in  accordance  with  the  opinions  of 
eight  judges  against  one,  and  in  affirmance 
of  the  judgment  of  the  Exchequer  Chamber, 
whereby  that  of  the  Court  of  Common  Pleas 
was  reversed, — that  the  count  was  good  after 
verdict;  for,  that  it  sufficiently  alleged  an 
agreement  by  the  company  creating  the  re- 
lation of  attorney  and  client,  and  a  promise 
to  continue  that  relation  for  at  least  a  year. 
Emmen*  v.  Elderton,  495 

2.  Traverse  of  Matter  not  alleged  in  the  Declara- 
tion,']— A  declaration  in  assumpsit  against 
the  defendant,  sued  as  clerk  to  a  committee  of 
visiters  appointed  pursuant  to  the  8  A  9  Vict 
c.  126,  for  the  regulation,  Ac,  of  a  county 
lunatic  asylum,  stated  that  it  was  agreed  by 
and  between  the  plaintiff  and  the  committee 
of  visiters,  that,  in  consideration  that  the 
plaintiff  would  render  his  services  as  an 
architect  in  examining  the  site  for  a  proposed 
lunatic  asylum,  and  preparing  the  requieite 
probationary  drawing*  for  the  approval  of  the 
committee  of  visiters,  and  all  other  drawing* 
and  document*  required  to  be  tubmitted  to  the 
commissioner*  in  lunacy,  and  afterward*  to 
the  secretary  of  etate,  pursuant  to  the  statute*, 
and  subsequently  would  prepare  the  whole  of 
the  working-drawings,  estimates,  and  specifi- 
cations for  an  asylum  to  contain  two  hundred 
patients,  the  committee  agreed  that  the  sum  of 
4.37/.  10*.  should  be  paid  to  the  plaintiff. 
The  declaration  then  alleged  that  the  plaintiff 
did  render  his  services  in  examining  the  site, 
and  did  prepare  the  requieite  probationary 
drawing*  for  the  approval  of  the  committee, 


and  had  always  been  ready  and  willing  to 
prepare  all  other  drawings  and  documents  re- 
quired to  be  submitted  to  the  commissioners 
in  lunacy,  and  secretary  of  state,  and  subse- 
quently to  prepare  the  whole  of  the  working- 
drawings,  estimates,  and  specifications, — of 
whioh  the  committee  had  notice;  but  that 
they  refused  to  permit  him  to  complete  the 
agreement,  and  wrongfully  discharged  him 
from  the  further  performance  thereof. 

Third  plea, — that  the  plaintiff  did  not  pre- 
pare the  working-drawing*  in  the  count  men- 
tioned : — Held,  bad  on  demurrer,  as  being  a 
traverse  of  a  matter  not  alleged  in  the  decla- 
ration.    Moffatt  v.  Dickson,  543 

IL  Cam. 
Immaterial  Allegation  in  Action  for  Negligence, 
A  declaration  in  case  for  running  over  the 
plaintiff  and  his  wife,  alleged  that  "the 
defendants  were  possessed  of  a  certain  cart 
and  horse,  which  was  being  driven  by  and 
under  the  care  and  direction  of  their  ser- 
vant,"— not  saying,  at  the  time  of  the  griev- 
ance complained  of;  and  that,  "  whilst  the 
plaintiff  was  crossing  a  certain  street,  Ac, 
the  defendants,  by  their  servant,  so  negli- 
gently and  improperly  drove  and  directed  the 
said  cart  and  horse  along  the  said  street,  that 
the  plaintiff  was  knocked  down  and  in- 
jured:"— Held,  that  the  first  allegation  was 
immaterial  and  not  traversable;  and  that, 
under  "not  guilty,"  the  defendants  might 
show  that  the  driver  was  not  at  the  time  of 
the  accident  acting  as  their  servant  Mitch- 
ell v.  Cra-weller,  237 

IIL  Covbhaht. 
1.  Sufficiency  of  Breach.] — By  indenture  of  the 
20th  of  June,  1640,  reciting  that  a  patent 
had  been  granted  to  A.,  his  executors,  Ac, 
for  improvements  in  machinery  or  apparatus 
for  manufacturing  pipes.  A.,  in  consideration 
of  the  reservation  and  covenants  thereinafter 
contained,  granted  to  B.,  his  executors,  ad- 
ministrators, and  assigns,  license  to  manufac- 
ture the  said  patent  improved  machinery, 
and  exclusive  liberty,  license,  and  authority 
to  make  pipes  or  tubes  of  iron  (but  of  no 
other  metal)  by  or  with  such  machinery,  and 
to  sell  and  dispose  thereof  for  his  and  their 
own  use  and  benefit, — reddendum  to  A.,  his 
executors,  Ac,  a  royalty  of  4/.  13«.  id.  for 
every  ton  of  the  said  iron  pipes  or  tubes 
which  B.,  his  executors,  administrators,  or 
assign*,  should  make  and  sell  in  pursuance  of 
the  aforesaid  license;  but  such  patent  rent  to 
be  paid,  without  deduction,  on  or  before  the 
twenty-first  day  after  each  successive  quarter 
of  a  year  from  the  date  thereof:"  and  B.  did 
thereby,  for  himself,  his  executors,  adminis- 
trators, and  assigns,  covenant  with  A.,  his 
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executors,  Ac,  "that  be,  B.,  his  executors, 
administrators,  and  aeeigne,  would,  within 
seven  days  rafter  the  end  of  each  successive 
quarter  of  a  year  from  the  dale  thereof, 
deliver  to  A.,  hie  executor*,  Ac,  a  just  and 
true  account  of  the  quantity  in  weight  of  iron 
pipea  or  tabes  which  B.,  hU  executors,  ad- 
ministrators, or  aeeigne,  should  hare  sold  in 
the  quarter  then  ending,  in  pursuance  of  the 
license,  and  would,  within  twenty-one  days 
after  the  end  of  eaoh  successive  quarter,  pay 
A.,  his  executors,  Ac,  suoh  sum  as  should 
upon  the  face  of  snob  account  be  payable  by 
way  of  royalty  as  aforesaid." 

On  the  4th  of  May,  1842,  B.  assigned  his 
interest  in  the  license  to  C.  On  the  11th  of 
September,  1845,  C,  by  a  deed  reciting  that 
D.  and  E.  intended  to  carry  on  the  business 
of  making  and  selling  iron  tubes  under  the 
license,  that  the  business  was  to  be  carried 
on  under  the  style  or  firm  of  the  Patent 
Welded  Iron  Tube  Company,  and  that  by  a 
deed  of  even  date  therewith,  the  license  had 
been  assigned  to  F.  and  G.,  in  trust,— D. 
and  B.  covenanted  with  C,  that  they,  their 
executors,  administrators,  and  assigns,  would 
pay  all  sums  of  money,  and  perform  all  cove- 
nants, which  should,  from  the  25th  of  Decem- 
ber then  last,  respectively  become  payable, 
and  to  be  performed,  in  respect  of  the  said 
license  and  letters-patent,  Ac 

In  covenant  by  C.  against  D.  and  B.,  the 
declaration  stated,  that,  after  the  29th  of 
September,  1847,  and  during  the  continuance 
of  the  license,  the  persons  carrying  on  the 
amid  business  under  the  firm  or  style  of  The 
Patent  Welded  Iron  Tube  Company  made 
and  sold,  in  pursuance  of  the  lioense,  great 
quantities  of  the  said  iron  tubes,  whereby 
certain  royalties  became  due  to  A.;  and  al- 
leged for  breach  thai  D.  and  B.  did  not  pay 
the  money,  or  render  any  account  of  the 
pipes  so  made  and  sold : — 

Held,  on  demurrer,  that  the  declaration 
disclosed  a  sufficient  cause  of  action,  although 
it  did  not  in  terms  aver  that  any  iron  tubes 
were  made  by  P.  or  hie  aeeigne;  and  that  the 
covenant  to  render  an  account,  and  pay  the 
royalty,  did  not  control  the  covenant  to  pay 
contained  in  the  reddendum.  Bower  v. 
Hodge*,  765 

2.  Plea  of  Fraud,— See  Hcsbayd  axd  Worn, 

in. 

3.  Replication.] — In  covenant  against  a  surety 
on  an  indenture  of  apprenticeship  of  A.,  to 
serve  B.  and  C,  the  defendant  pleaded  that 
there  never  were  or  was  any  services  or  ser- 
vice for  A.  to  perform  to  or  for  the  plaintiffs 
jointly.  To  this  plea  the  plaintiffs, — setting 
out  the  indenture,  whereby  the  defendant 
covenanted  for  the  service  of  A*  as  appren- 

vol.  ziil— 81  3h2 


tice  to  "B.,  of  Ac,  surgeon,  and  C,  of  Ac, 
surgeon  and  apothecary," — replied,  that,  at 
the  time  of  the  execution  of  the  indenture, 
the  plaintiffs  were  not  in  partnership,  nor 
did  they  carry  on  business  jointly  or  on  the 
same  premises,  but  that  they  carried  on  busi- 
ness wholly  separate  and  apart  from  and  in- 
dependent of  each  other,  which  the  defendant 
at  the  time  of  executing  the  indenture  well 
knew,  and  that  the  plaintiffs  never  repre- 
sented to  the  defendant  that  they  should 
carry  on  business  in  partnership: — Held, 
that  this  replication  was  bad  in  substance. 
Popkam  v.  Jonee,  225 

4.  Semite,  that  the  proper  course  would  have 
been,  to  take  issue  on  the  plea,  if  the  plain- 
tiffs intended  to  rely  on  the  service  of  the 
one  as  being  a  constructive  service  of  both 
masters.  lb. 

IV.  Dbbt. 

On  an  Irieh  Judgment.] — To  a  declaration  upon 
a  judgment  obtained  in  one  of  the  superior 
courts  in  Ireland  against  an  incorporated 
company  in  England,  the  defendants  pleaded, 
— that  they  were  not  served  with  any  sum- 
mons or  process  issuing  out  of  the  Irish  court, 
in  the  action  in  which  the  judgment  was  ob- 
tained, and  that  the  plaintiff,  irregularly,  and 
behind  the  back*  of  the  defendant;  caused  an 
appearance  to  be  entered  for  the  defendants 
in  that  action,  and  thereby  obtained  the 
judgment,  when  the  defendants  were  not 
within  the  jurisdiction  of  the  said  court,  and 
had  not  been  served  with  any  summons  or 
other  process  to  appear  to  the  action : — Held, 
that  the  plea  was  bad,  inasmuch  as  it  did 
not  distinctly  allege  that  the  defendants  did 
not  know  of  the  summons  in  the  Irish  court, 
or  that  they  not  appear  thereto.  Sheehy  v. 
The  Profeeeional  Ltfe-Aeeurano*   Company, 

787 
V.  Bjictmxht. 


Replication  of  Judgment  in,  by  way  of  Estop- 
pel.] — A  judgment  for  the  lessor  of  the 
plaintiff  in  ejectment,  is  not  conclusive  evi- 
dence of  the  plaintiff's  title,  in  trespass  for 
the  mesne  profits,  with  a  plea  of  not  pos- 
sessed, where  such  judgment  is  not  replied 
by  way  of  estoppel     Matthew  v.  Osborne, 

919 

VL  Double  Replication,— 15  &  16  Vict,  c  76, 
s.  81. 

To  a  count  alleging  an  agreement  by  B.  to 
serve  A.  as  his  clerk,  and  not  to  leave  with- 
out notice,  B.  pleaded,  that,  whilst  he  was  in 
A.'s  employ,  A.,  without  any  just  cause  or 
provocation,  insulted  and  abused  him,  where- 
upon he  gave  him  notice  -that  he  should 
forthwith  leave  his  service.  To  this  A. 
(without  obtaining  lrfave  to  reply  double) 
replied  thus,—"  A.  takes  issue  on  B.'spiea, 
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•  and  further  says  that  the  notice  intended  in 
the  declaration  was  a  reasonable  and  proper 
notice,  but  that  the  notice  mentioned  in  B.'s 
plea  was  not  a  reasonable  or  proper  notioe." 
A.  having  signed  judgment,  under  the  86th 
section  of  the  common  law  procedure  act,  15 
k  16  Viot  o.  76, — the  court  set  it  aside, 
without  costs,  declining  to  decide  whether  or 
not  the  judgment  was  regular.  Mettiter  v. 
Bote,  162 

PRACTICE. 

I.  Particular*  of  Demand. 
In  ordering  further  and  better  particulars,  the 
court  will  not  compel  the  plaintiff  to  give 
particulars  of  payments  made  by  the  de- 
fendant    Futtell  v.  Gordon,  847 
IX  lttuable  Pleat. 

1.  In  debt  by  a  railway  company  on  the  8  k  9 
Vict  c.  16,  s.  26,  for  arrears  due  on  calls,  the 
defendant,  being  under  terms  to  plead 
issuably,  pleaded  "that  the  action  is  upon 
contracts  without  specialty,  and  the  alleged 
causes  of  action  did  not,  nor  did  any  or 
either  of  them,  accrue  within  six  years  before 
this  suit"  The  plaintiffs  having  signed  judg- 
ment, on  the  ground  that  this  was  not  an 
issuable  plea, — the  court  set  aside  the  judg- 
ment. The  Cork  and  Bandon  Bailway  Com- 
pany v.  Ooode,  618 

2.  And,  held,  that  the  plea  was  not  improperly 
described  in  the  abstract,  as  the  "  statute  of 
limitations/'  lb. 

III.  Changing  Venue,  under  Bule  18,  of  Hilary 
Term,  1853. 

1.  The  court  inclined  to  think  that  the  affidavit 
in  support  of  an  application  for  a  tpeeial 
order  to  change  the  venue,  since  the  new 
rule  of  Hilary  Term,  1853,  r.  18,  must  be 
founded  upon  an  affidavit  disclosing  tpeeial 
eireumttaneee.    Bamtden  v.  Skipp,  601 

2.  [But  see  the  next  two  eases,  from  which  it 
seems  that  the  common  affidavit*  if  unan- 
swered, will  suffice.]  lb. 

3.  Where  a  defendant  is  under  terms  to  take 
thort  notice  of  trial,  he  cannot  move  to  change 
the  venue,  upon  the  common  affidavit.  Clulee 
v.  Bradley,  604 

4.  Nor  upon  an  affidavit  merely  stating,  in 
addition  to  the  usual  allegation  that  "the 
plaintiff's  cause  of  action,  if  any,  arose  in 
the  county  of  W.  (to  which  it  was  sought  to 
ohange  the  venue),  and  not  in  M.  (the 
original  county),  or  elsewhere  out  of  the 
said  county  of  W.," — that  both  parties,  and 
the  witnesses  on  both  sides,  reside  in  the 
county  to  which  it  is  sought  to  change  the 
venue.  lb. 

5.  A  judge  at  chambers  having  made  an  order 
to  change  the  venue  from  Middlesex  to  Lon- 
don, upon  an  affidavit  stating  that  the  action 
was  brought  for  alleged  breach  of  duty  on 


the  part  of  the  defendants  as  the  plaintiff's 
agents  in  the  sale  of  indigo,  that  the  sale  took 
place  in  London,  that  the  cause  of  action,  if 
any,  arose  there,  and  that,  in  the  judgment 
and  belief  of  the  deponent,  the  cause  ought 
to  be  tried  by  a  jury  of  merchants  in  Lon- 
don,— the  court  refused  to  disturb  it  Begg 
T.  Forbet,  614 

IT.  Motion  for  New  Trial,  Sc. 

The  plaintiff  gaVe  notice  of  trial  for  the  firtt 
sitting  in  London  in  Easter  Term, — which 
was  the  22d  of  April :  on  the  20th  of  April, 
he  gave  the  defendant  notice  that  the  cause 
would  be  taken  as  an  undefended  cause  at 
the  tecond  sitting  (which  would  be  on  the 
29th) :  the  cause  was  called  on  and  tried  at 
the  firtt  sitting,  and  a  verdict  found  for  the 
plaintiff, — the  defendant  not  appearing: — 
Held,  that  the  defendant  was  too  late,  on  the 
6th  of  May,  to  move  to  set  aside  the  trial 
and  subsequent  proceedings.  Ellaby  v. 
Moore,  907 

V.  Special  Gate. 

Agreement  to  turn  a  special  case  into  a  special 
verdict, — see  Beid  v.  Fairbankt,  717  (o) 

Signature.] — The  court  allowed  a  special 
case  to  be  set  down,  upon  the  signature  of 
the  plaintiff  and  the  defendant's  counsel, — 
the  former  intimating  his  intention  to  argue 
the  case  himself.  Vdney  v.  The  Eatt  India 
Company,  742 

VI.  Bule  under  the  Interpleader  Act. 
Under  a  fl.  fa.  against  A.,  the  sheriff  seised  the 
goods  of  B.  B.  claiming  them,  the  sheriff 
obtained  an  order  under  the  interpleader  act, 
and  C,  the  landlord,  claimed  252.  for  a 
quarter's  rent  The  goods  were  sold  under 
the  order,  and  the  amount,  after  deducting 
the  25/.,  was  paid  by  the  sheriff  into  court 
On  the  trial  of  the  issue,  B.  established  his 
claim : — Held,  that,  under  the  circumstances, 
the  sheriff  was  not  justified  in  paying  the 
rent     White  v.  Binttead,  304 

PREFERENCE. 
Fraudulent, — See  Bankrupt,  IX 

PRESENTATION. 
See  Contract,  1. 1. 

PRINCIPAL  AND  AGENT. 

Foreign  Principal, 

Semble,  that  an  agent  who  telle  goods  for  a 

foreign  principal,  is  responsible  for  a  breach 

of  contract  by  his  principal  in  not  delivering 

them.    Petereon  v.  Ayre,  353 

PRIVILEGED  COMMUNICATION. 

See  Libkl. 

Slandkr,  IL 


PROBATIONARY  DRAWINGS. 
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PROBATIONARY  DRAWING8. 
See  Lunatic  Asylum. 

PROMISSORY  NOTE. 
See  Bill  or  Exchange. 
Stamp. 

PROMOTIONS. 
See  Memoranda. 

PROPOSAL. 
See  Contract,  L  2. 

PUBLICATION. 
See  Libel. 

RAILWAY  COMPANY. 
L  Contract  with  a  Director. 
The  85th  seotion  of  the  companies  clauses  con- 
solidation act,  1845  (8  4  9  Vict  c  16),  enacts 
that  "  no  person  holding  an  office  or  place  of 
trust  or  profit  under  the  company,  or  inte- 
rested in  any  contract  with  the  company,  shall 
be  capable  of  being  a  director;  and  no  di- 
rector shall  be  capable  of  accepting  any  other 
office  or  place  of  trust  or  profit  under  the  com- 
pany, or  of  being  interested  in  any  contract 
with  the  company,  during  the  time  he  shall 
be  a  director." 

And  s.  85  enacts,  that,  "if  any  of  the  di- 
rectors at  any  time  subsequently  to  his  elec- 
tion accept  or  continue  to  hold  any  other 
office  or  place  of  trust  or  profit  under  the 
company,  or  be  either  directly  or  indirectly 
concerned  in  any  contract  with  the  company, 
or  participate  in  any  manner  in  the  profits  of 
any  work  to  be  done  for  the  company,  the 
office  of  such  director  shall  become  vacant, 
and  thenceforth  he  shall  cease  from  voting  or 
acting  as  a  director :" — 

Held,  that  these  sections  incapacitate  a 
party  contracting  with  a  company  from  be- 
coming, or  continuing,  a  director,  but  do  not 
avoid  the  contract.  Foeter  v.  The  Oxford, 
Worceeter,  and  Wolverhampton  Railway 
Company, 

II.  Limitation  of  Action  in  Debt  for  Calls. 
An  action  of  debt  by  a  railway  company 
against  one  of  its  members,  for  calls,  under 
the  companies  clauses  consolidation  act  (8  A 
9  Vict  c.  16),  and  the  special  act  (8  4  9 
Vict  c.  cxrii.),  is  an  action  founded  upon  a 
statutory  liability  j  and  therefore  a  plea 
"  that  the  action  is  founded  upon  contracts 
without  specialty,  and  that  the  alleged  causes 
of  action  did  not,  nor  did  any  or  either  of 
them,  accrue  within  eix  years  before  the 
suit,"  is  a  bad  plea,— the  proper  limitation 
to  such  an  action  being  twenty  yean,  by  the 


3  A  4  W.  4,  c.  42,  s.  3.     The  Cork  and  Bandon 
Railway  Company  v.  Ooode,  826* 

RAILWAY  STOCK. 
See  Feme  Covert. 

REASONABLE  TIME. 
See  Lunatic  Asylum,  3. 


REGISTRY  ACTS. 
See  Shipping,  L  3. 

RELEASE. 
General  Words. 
General  words  in  a  release  are  to  be  limited 
and  restrained  by  the  particular  words  in  the 
recitals.    Boyes  v.  Bluck,  652 

REPAIRS. 

See  Executors. 

REVERSION. 
Case  for  Injury  to. 
Case  in  the  nature  of  waste  will  lie  against  a 
lessee  of  a  mine,  for  an  injury  to  the  rever- 
sion, by  the  removal  of  a  barrier  or  boundary 
between  it  and  an  adjoining  mine,  although 
the  act  complained  of  might  also  be  the  sub- 
ject of  an  action  for  a  breach  of  an  express 
covenant.    Marker  v.  Kenrick,  188 

ROYALTY. 
See  Covenant,  IIL 

SALE. 
Of  Ship,— See  Shipping,  IL 

SEDUCTION. 
See  Husband  and  Wipe,  IIL 

SERVANT. 
See  Master  and  Servant. 

SERVICE. 

Under  Indenture  of  Aprentieeship,See 

Apprenticeship. 

SHIPPING. 
I.  Admiralty  Sailing  Regulation*. 
Exhibition  of  Lights.]— Bj  the  26th  section  of 
the  14  A  15  Vict  c.  79,  the  commissioners  of 
the  Admiralty  are  authorized  to  make  regu- 
lations requiring  the  exhibition  of  suoh  light* 
by  such  classes  of  vessels,  whether  steam  or 
sailing  vessels,  within  suoh  places,  and  under 
such  circumstances,  as  they  think  fit;  and 
provides,  that  all  owners  and  mas  ten  or  per- 
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•oni  haying  charge  of  vessels  shall  be  bound 
to  take  notice  of  suoh  regulations,  and  shall 
exhibit  such  lights,  and  no  others,  at  such 
times,  within  such  places,  in  such  manner, 
and  under  suoh  circumstances,  as  are  en- 
joined by  such  regulations;  and  that,  in  case 
of  default,  the  master  or  other  person  having 
charge  of  any  vessel,  or  the  owner  of  such 
vessel,  if  it  appear  that  he  was  in  fault,  shall, 
for  each  and  every  occasion  upon  which  such 
regulations  are  infringed,  forfeit  and  pay  a 
sum  not  exceeding  20/. 

And  the  28th  section  of  the  statute  pro- 
rides,  that,  "  in  case  any  damage  to  person 
or  property  be  sustained  in  consequence  of 
the  non-observance  of  any  of  the  said  rules, 
the  same  shall  in  all  courts  of  justice  be 
deemed,  in  the  absenoe  of  proof  to  the  con- 
trary, to  have  been  occasioned  by  the  wilful 
default  of  the  matter  or  other  perton  having 
charge  of  $uch  vend,  and  suoh  master  or 
other  person  shall,  unless  it  appear  to  the 
court  before  which  the  case  is  tried  that  the 
circumstances  of  the  ease  were  such  as  to 
justify  a  departure  from  the  rule,  be  subjeot, 
in  all  proceedings,  whether  civil  or  criminal, 
to  the  legal  consequences  of  such  default" 

A  oount  in  case,  after  setting  out  the  26th 
section  of  the  above  statute,  and  averring 
that  the  commissioners  had  made  a  regula- 
tion that  "all  sailing  vessels  at  anchor  in 
roadsteads  or  fairways  shall  be  bound  to  ex- 
hibit, between  sunset  and  sunrise,  a  constant 
bright  light  at  the  mast-head,"  proceeded  to 
allege  that  the  plaintiffs  were  possessed  of  a 
certain  steam-vessel  called  the  A.,  then  pro- 
ceeding, between  the  hours  of  sunset  and 
sunrise,  down  the  river  Thames,  in  a  certain 
roadstead  or  fairway  thereof,  called  Graves- 
end  Reach ;  that  the  defendant  was  then 
possessed  of  a  certain  sea-going  and  sailing 
vessel  called  the  V.,  then  being  at  anchor  in 
the  Thames,  in  the  same  roadstead  or  fair- 
way, between  the  said  hours  of  sunset  and 
sunrise,  and  under  the  care  and  management 
of  the  servants  of  the  defendant ;  that  it  was 
their  duty  to  exhibit  a  bright  light  at  the 
mast-head  of  the  defendant's  vessel ;  but  that 
they,  not  regarding  their  duty  in  that  behalf, 
neglected  to  exhibit  such  bright  light,  Ac. ; 
and  that,  while  the  said  steam-vessel  of  the 
plaintiffs  was  so  proceeding,  Ac,  the  same, 
by  and  through  the  carelessness  and  neglect 
of  the  defendant  in  not  exhibiting  the  bright 
light  at  the  mast-head  of  the  vessel  of  the 
defendant,  ran  foul  of  and  struck  the  vessel 
of  the  defendant,  and  greatly  broke  and 
damaged  the  said  steam-vessel  of  the  plain- 
tiffs:— 

Hold,  on  demurrer,  that  the  declaration 
disclosed  no  breach  by  the  defendant  of  any 
duty  imposed  upon  him  by  the  statute;  and 
that,  striking  out  the  allegations  as  to  the 
statute,  the  declaration  showed  no  cause  of 


action,  it  being  consistent  with  the  statements 
therein  that  the  damage  resulted  from  the 
plaintiff's  own  negligence.  The  General 
Steam  Navigation  Company  r.  Morrison,  581 

II.  Contract  for  Sale  of  a  Ship. 

1.  Executory  Contract.] — An  action  will  not  lie 
for  the  breach  of  an  executory  contract  for 
the  sale  or  transfer  of  a  ship,  unles  the  con- 
tract contains  a  recital  of  the  certificate  of 
registry,  pursuant  to  the  8  A  9  Vict  c.  89,  a, 
34.     Duncan  r.  Tindali,  258 

2.  Ship  in  course  of  building.] — A-  contracted 
with  B.f  a  ship-builder  in  Nova  Scotia,  for 
the  building  of  a  vessel.  B.  was  already 
largely  indebted  to  A.  upon  a  general  con- 
signment account,  and  A.  from  time  to  time 
made  considerable  advances  on  account  of 
the  ship  whilst  in  progress,  and  also  supplied 
anchors,  cables,  and  other  stores  for  her.  On 
the  20th  of  June,  1848,  B.,  by  a  bill  of  sale, 
reciting  that  A.  had  made  advances  to  B., 
and  had  agreed  to  make  such  further  ad- 
vances as  he  might  require,  to  build,  launch, 
rig,  and  fully  equip  the  vessel  for  sea,  "  for 
the  security  and  repayment  of  all  such  sum 
or  sums  of  money  as  A.  had  already  advanced 
or  might  thereafter  advance,  to  aid  and  assist 
him  to  complete  and  finish  the  said  vessel," 
bargained,  sold,  assigned,  and  transferred  to 
A.  "  a  certain  ship  or  vessel  now  in  course 
and  progress  of  building"  by  him,  at,  Ac, 
particularly  describing  it,  together  with  cer- 
tain timber  in  B.'s  possession, — "to  hare 
and  to  hold  the  said  ship  or  vessel,  Ac, 
goods  and  chattels,  Ac,  to  A.,  bis  executors, 
Ac,  to  their  absolute  use  and  benefit  and  be- 
hoof for  ever,  when  the  taid  ship  or  vessel 
thall  be  complete  and  finished,  in  as  full, 
ample,  and  perfect  a  manner  as  if  the  said 
ship  or  vessel  were  ready  for  sea,  and  ready 
to  be  delivered  to  the  said  A.  at  the  time  of 
executing  these  presents." 

On  the  30th  of  January,  1849,  B.  signed  a 
builder's  certificate  and  declaration  of  owner, 
ship  stating  A.  to  be  the  sole  owner  of  the 
vessel,  and  thereupon  obtained  a  certificate 
of  registry  in  A.'s  name,  pursuant  to  the  8  A 
9  Vict  o.  89,  s.  11.  This  certificate  B.  re- 
tained in  his  own  possession. 

On  the  29th  of  March,  1849,  B.  induced 
the  comptroller  of  the  customs  at  Pietou,  in 
Nova  Scotia,  to  cancel  the  above  certificate, 
and  to  grant  him  a  fresh  one  in  his  own 
name  as  owner,  and  on  the  same  day  execu- 
ted an  assignment  of  the  ship,  then  in  an  un- 
finished state,  to  C,  who  took  possession  of 
her,  finished  her,  and  sent  her  to  Liverpool 
with  a  cargo  on  his  own  account : — 

Held,  that  the  property  in  the  ship  passed 
to  A.  by  the  bill  of  sale  of  the  20th  of  June, 
1843,  and  that  his  right  was  in  no  degree 
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limited  by  the  habendum ;  and,  consequently, 
that  C.  wm  liable  in  trover.  Beid  r.  Fair- 
banks, 692 

8.  Damages.] — The  parties  baring  agreed  that 
the  amount  of  damages  should  be  assessed  by 
an  average  stater, — the  court  suggested,  and 
the  parties  assented,  that  the  proper  principle 
on  which  to  estimate  such  damages,  would 
be,  the  value  of  the  ship  and  all  her  stores, 
Ac,  on  the  29th  of  March,  1849,  when  C. 
took  possession  of  her;  and  that,  as  a  mode 
of  ascertaining  such  value,  the  referee  should 
consider  what  would  have  been  the  value 
of  the  ship  at  Pictou,  if  she  had  been  com- 
pleted by  B.  according  to  his  contract  with 
A.,  and  deduct  therefrom  the  money  that 
would  necessarily  have  been  laid  out  by 
B.  after  that  date,  in  order  to  complete  her 
according  to  the  contract.  lb. 

4.  Registry.]—  Quart,  as  to  the  effect  of  the 
registry  of  the  ship  in  A-'s  name,  if  there  had 
been  no  bill  of  sale  ?  lb. 

IL  Hypothecation. 

1.  The  master  of  a  vessel  has  no  anthority  to 
hypothecate,  for  money  borrowed  at  a  foreign 
port  for  necessary  repairs  and  disbursements, 
and  by  the  same  instrument  pledge  the  per- 
sonal credit  of  his  owner  for  such  advances, — 
whether  maritime  interest  be  stipulated  for 
or  nol  But  a  bottomry -bond  may  be  given 
at  the  same  time  with,  and  as  a  collateral 
security  for  bills  drawn  on  the  owners  for 
moneys  so  borrowed.    Stainbank  v.  Shepard, 

418 

2.  A  vessel  having  put  into  a  foreign  port  in  a 
damaged  state,  the  master  borrowed  money 
of  a  merchant  there,  for  necessary  repairs  and 
disbursements;  to  secure  which,  he  drew 
bills  upon  his  owner,  and  also  executed  an  in- 
strument which  purported  to  be  an  hypothe- 
cation of  the  ship,  cargo,  and  freight  By 
this  instrument,  the  merchant  who  advanced 
the  money  forbore  all  interest  beyond  the 
amount  necessary  to  insure  the  ship  to  cover 
the  advances ;  and  the  master  took  upon  him- 
self and  his  owner  the  risk  of  the  voyage, 
making  the  money  payable  at  all  events,  and 
subjecting  the  ship  to  seizure  and  sale  by 
virtue  of  process  "  out  of  Her  Majesty's  High 
Court  of  Admiralty  of  England,  or  any  Court 
of  Vice-Admiralty  possessing  jurisdiction  at 
the  port  at  which  the  said  vessel  might  at  any 
time  happen  to  bo  lying,  or  to  be,  according 
to  the  maritime  law  and  custom  of  England/' 
in  the  event  of  the  bills  being  refused  ac- 
ceptance, or  being  dishonoured : — 

Held,  that,  this  not  being  such  an  hypothe- 
cation as  could  be  enforced  in  the  court  of 
Admiralty, — the  payment  of  the  money  bor- 
rowed not  being  made  to  depend  upon  the 
arrival  of  the  vessel, — the  merchant  had  no 
insurable  interest  in  the  ship.  lb. 


SHORT  NOTICE  OP  TRIAL. 
Se*  Pftacncsj,  UX  3. 

BLANDER. 
L  Words  Spoken  of  a  Tradesman. 
To  say  of  a  tradesman, — *'  If  he  does  not  come 
and  make  terms  with  me,  I  will  make  a 
bankrupt  of  him,  and  ruin  him," — is  actiona- 
ble, without  proof  of  special  damage.  Brown 
v.  Smith,  690 

IL  Privileged  Communication, 
The  plaintiff,  the  secretary  of  a  oompany  called 
The  Brewers'  Insurance  Company,  being 
charged  with  misconduct,  was  called  upon  to 
attend  a  board  of  directors  for  the  purpose  of 
explanation,  but  declined  to  do  so,  whereupon 
the  directors,  after  hearing  the  nature  of  the 
charges,  passed  a  resolution  declaring  him  to 
have  been  guilty  of  gross  misconduct,  and 
dismissing  him  from  their  service.  The  de- 
fendant, who  was  a  director  of  that  company, 
and  also  of  another  company  called  The 
London  Necropolis  Company,  communicated 
the  fact  of  the  plaintiff's  dismissal  from  the 
service  of  the  former  company,  "for  gross 
misconduct,"  at  a  board  meeting  of  the  latter 
company,  and  proposed  a  resolution  to  dis- 
miss him  from  his  employment  as  their  audi- 
tor, and,  in  answer  to  an  inquiry  from  the 
chairman,  said  that  the  misconduct  consisted 
in  "  obtaining  money  from  the  solicitors  of 
the  company  under  false  pretences,  and  pay- 
in^  a  debt  of  his  own  with  it;"  and,  upon  the 
plaintiff's  appearing  on  a  subsequent  day 
with  his  attorney  before  the  board,  to  meet 
the  charges  against  him,  the  defendant  re- 
fused to  go  into  them. 

In  an  action  of  slander, — Held,  that  the 
communication  was  privileged,  and  that  the 
defendant's  refusal  to  go  into  the  charges  in 
the  presence  of  the  plaintiff  and  his  attorney, 
was  no  evidence  of  malice  that  could  properly 
be  submitted  to  the  jury ;  for  that,  such  re- 
fusal being  consistent  with  bona  fides,  bona 
fides  was  to  be  presumed  until  the  contrary 
was  proved.     Harris  v.  Thompson,  333 

6PECIAL  CASE. 
Signature  of. 
The  court  allowed  a  special  case  to  be  set  down, 
upon  the  signature  of  the  plaintiff  and  the 
defendant's  counsel, — the  former  intimating 
his  intention  to  argue  the  case  himself. 
Udney  v.  The  Bast  India  Company,  742 

6PBCIAL  DAMAGE. 
See  Slavder,  I. 

SPECIFICATION. 
Bm  Luxatic  Ain.uK. 
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STAMP. 


USE  AND  OCCUPATION. 


STAMP. 
I.  Re-i**uing  Bill,— See  Bill  of  Exchange,  n. 

IL  On  Mining  Company 9  Debenture*, 
The  plaintiffs  below  advanced  a  sum  of 
money  to  the  defendant  below  upon  the  se- 
curity of  certain  promissory  notes  or  de- 
bentures, in  the  following  form: — "The 
Governor  and  Company  of  Copper  Miners  in 
England.  Incorporated  by  Royal  Charter, 
A.  D.  1691.  Capital,  one  million  sterling. 
No.  5252.  £500  sterling.  London.  On  the 
15th  day  of  July,  1850,  the  Governor  and 
Company  of  Copper  Miners  in  England  pro- 
mise to  pay  to  H.  J.  Enthoven,  Esq.,  or 
order,  at  the  banking-house  of  Messrs.  Deni- 
son,  Heywood,  Kennards,  &  Co.,  the  sum  of 
500/.,  value  received,  and  further  to  pay  to 
the  holder  of  the  warrants  annexed,  on  pre- 
sentment thereof  as  they  shall  fall  due, 
interest  on  the  said  sum  of  5001.  at  the  rate 
of  5  per  cent  per  annum.  Given  under  the 
common  seal  of  the  corporation,  this  15th 
day  of  July,  1845.  By  order  of  tie  court 
of  assistants,  J.  M'Donnell.  W.  Icglis, 
Secretary."  When  the  seal  of  the  corpora- 
tion was  affixed  to  these  document,  there 
was  a  blank  left  for  the  name  of  the  payee. 
At  the  time  of  depositing  them  with  the 
plaintiffs,  the  defendant  filled  up  the  blanks 
with  the  words  "  Enthoven,  or  order,"  and 
endorsed  them  "  II.  J.  Enthoven." 

Annexed  to  each  note  or  debenture  were 
warrants,  or  coupons,  for  the  interest  due 
half-yearly  in  respect  of  each.  These  were 
in  the  following  form : — "  The  Governor  and 
Company  of  Copper  Miners  in  England. 
Warrant  for  12/.  10*.,  for  half  a  year's  interest 
on  debenture  No.  5252,  due  15th  of  January, 
1849.  W.  Inglis,  Secretary/1  As  each  half- 
yearly  amount  of  interest  was  paid,  the  cor- 
responding warrant,  or  coupon,  was  detached 
from  the  debenture,  and  given  up  to  the 
oompany. 

The  company  having  failed  in  payment  of 
a  half-yearly  instalment  of  the  interest  on 
these  debentures,  the  plaintiffs  gave  the  de- 
fendant due  notice  of  the  default,  and  de- 
manded payment  of  him,  and  afterwards 
brought  assumpsit,  declaring  specially  upon 
the  debentures,  and  also  with  counts  for 
money  lent,  and  for  interest 

At  the  trial,  the  plaintiffs  produced  in  evi- 
dence the  debentures  with  certain  of  the 
warrants  or  coupons  annexed,  and  also  one 
of  the  warrants  or  coupons  detached.  The 
former  were  respectively  stamped  with  a  12*. 
6rf.  note  stamp,  the  latter  was  unstamped : — 

Held,  that  the  instruments  declared  on 
were  not  promissory  notes,  and  consequently 
were  not  properly  stamped ;  but  that,  inas- 
much as  they  were  void  instruments,  by 


reason  of  the  blank  therein  at  the  time  of 
sealing,  they  were  admissible  in  evidence,  on 
the  counts  for  money  lent  and  interest,  for 
the  purpose  of  showing  that  they  were  worth- 
less. Enthoven  v.  HoyU,  373 
2.  Held,  also,  that  the  coupon  was  not  a  pro- 
missory note,  and  required  no  stamp.         Jb. 

STATUTES. 
Table  of,  antip.  xru. 

STATUTE  OF  LIMITATIONS. 
See  Limitation  or  Actio**. 

STEWARD. 
See  Horse-Race. 

SUB-CONTRACTOR. 
See  Case,  I.  5. 

SUGGESTION. 

Under  the  London  Small  Debt*  Act,  15  £  16 
Vict.  c.  Ixxviu  b.  119,— See  Costs,  IL 

'SURETY. 
See  Apprentice. 

SURRENDER. 
See  Copyhold. 

TRESPASS. 

For  Mesne  Profits,— See  Ejectment,  L 

And  §ee  New  Trial,  3. 

TROVER. 
Damage*  in,— See  Shipping,  L  3. 

TRUCK-ACT. 

"  Artificer,  Worktnan,  or  Labourer,"  urithin  the 
1  <£  2  W.  4,  c.  37. 

One  who  contracts  to  do  work  upon  a  largo 
scale,  employing  labourers  under  him,  is  not 
an  "  artificer,  workman,  or  labourer,"  within 
the  meaning  of  the  truck-act,  1  A  2  W.  4,  o. 
37,  though  he  superintends  the  work,  and 
from  time  to  time  labours  personally  therein. 
Sharman  v.  Sander*,  165 

TRUST. 
See  Copyhold. 

TRUSTEE. 

Execution  of  Deed  procured  by  the  Fraud  of, — 

See  Husband  and  Wife,  IIL 

Dutie*  of,— See  Husband  and  Wife. 

USE  AND  OCCUPATION. 

Constructive  Occupation. 

In  an  action  for  use  and  occupation,  the  under- 


USE  AND  OCCUPATION. 


WORKMAN. 
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sheriff  told  the  jury  that  "a  constructive  oc- 
cupation" was  sufficient  to  entitle  the  plaintiff 
to  recover, — without  telling  them  what  was  a 
constructive  occupation  : — Held,  a  misdireo- 
tion.     Towne  v.  D'Heinrich,  892 

VENUE. 

Special  Order  to  change,  under  Rule  18,  of 
Hilary  Term,  1853. 

1.  The  court  inclined  to  think  that  the  affidavit 
in  support  of  an  application  for  *  epeeial 
order  to  change  the  venue,  since  the  new 
rule  of  Hilary  Term,  1853,  r.  18,  must  he 
founded  upon  an  affidavit  disclosing  epeeial 
circumstance*.    Rameden  v.  Skipp,  601 

2.  [But  see  the  next  two  cases,  from  whioh  it 
seems  that  the  common  affidavit,  if  unan- 
swered, will  suffice.]  lb. 

3.  Where  a  defendant  is  under  terms  to  take 
ehort  notice  of  trial,  he  cannot  move  to  change 
the  venue,  upon  the  common  affidavit,  Clulee 
v.  Bradley,  004 

4.  Nor  upon  an  affidavit  merely  stating,  in 
addition  to  the  usual  allegation  that  "the 
plaintiff's  cause  of  action,  if  any,  arose  in 
the  county  of  W.  (to  which  it  was  sought  to 
change  the  venue),  and  not  in  M.  (the 
original  county),  or  elsewhere  out  of  the 
said  county  of  W.," — that  both  parties,  and 
the  witnesses  on  both  sides,  reside  in  the 


county  to  which  it  is  sought  to  change  the 
venue.     Clulee  v.  Bradley,  604 

5.  A  judge  at  chambers  having  made  an  order 
to  change  the  venue  from  Middlesex  to  Lon- 
don* upon  an  affidavit  stating  that  the  action 
was  brought  for  alleged  breach  of  duty  on 
the  part  of  the  defendants  as  the  plaintiff's 
agent  in  the  sale  of  indigo,  that  the  sale  took 
place  in  London,  that  the  cause  of  action,  if 
any,  arose  there,  and  that,  in  the  judgment 
and  belief  of  the  deponent,  the  cause  ought 
to  be  tried  by  a  jury  of  merchants  in  Lon- 
don,— the  court  refused  to  disturb  it  Begg 
T.  Forbes,  614 

WASTE. 
Action  upon  the  Caee/or. 
Case  in  the  nature  of  waste  will  lie  against  a 
lessee  of  a  mine,  for  an  injury  to  the  rever- 
sion, by  the  removal  of  a  barrier  or  boundary 
between  it  and  an  adjoining  mine,  although 
the  act  complained  of  might  also  be  the  sub- 
ject of  an  action  for  a  breach  of  an  express 
covenant    Marker  v.  Kenrick,  188 

WORKING  DRAWINGS. 
See  Lunatic  Asylum. 

WORKMAN. 
See  Truck-Act. 
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